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{Supreme  Court  of  Minnesota^  July  9,  /goo.) 

Injury  to  Employee — Failure  to  Give  Signals.* — The  movement  of 
an  engine  and  train,  without  giving  the  customary  signals  of  warn- 
ing, such  as  ringing  the  bell  or  blowing  the  whistle,  constitutes  neg- 
ligence sufficient  to  establish  a  liability  against  a  railroad  company, 
when  such  omitted  signals  were  the  cause  of  injury. 

Same — Same — Reliance  on  Fellow  Servant.* — It  is  not  negligence 
for  a  servant  working  in  a  hazardous  place  to  rely  or  act  upon  the 
supposition  that  his  fellow  servants,  who  should  give  customary 
warnings  of  danger,  will  do  so,  and  not  neglect  or  omit  their  duties 
in  that  respect. 

Case  at  Bar. — Held,  upon  the  evidence  in  this  case,  that  the  failure 
of  an  engineer  to  give  the  proper  and  customary  signals  of  danger 
made  an  issue  for  the  jury,  and  that  their  verdict  in  behalf  of  plain- 
tiflF  is  supported  by  the  evidence. 

(Syllabus  by  the  Court.) 

Appeal  by  defendant  from  McLeod  county  district  court . 
Affirmed, 

H,  J.  Peck  and  W.  E.  Dodge^  for  appellant. 
/^  D.  Larrabee,  for  respondent. 

*See  notes  at  end  of  case. 
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Lovely,  J.  This  action  is  brought  by  plaintiff,  as  admin- 
istratrix, to  recover  for  the  alleged  negligence  of  defendant 
in  causing  the  death  of  her  husband.     The  plaintiff's  intes- 

e  stated  ^^te,  William  E.  Hooper,  was  an  employee  of 
defendant,  serving  as  brakeman  on  one  of  its 
freight  trains  running  through  Eagle  Bend,  a  small  station 
on  its  line  of  road  where  the  accident  which  caused  his  death 
occurred  October  24, 1898.  Plaintiff  had  a  verdict.  Defend- 
ant, after  a  motion  for  a  new  trial,  which  was  denied,  attacks 
the  sufl&ciency  of  the  evidence  to  sustain  the  finding  of  the 
jury  upon  two  grounds:  (l)  That  there  is  no  evidence  of 
defendant's  negligence ;  (2)  that  the  evidence  establishes  the 
contributory  negligence  of  plaintiff's  intestate. 

In  dispQsing  of  this  appeal,  the  well-established  rule  must 
be  adopted  that  we  are  to  accept  the  most  favorable  inferences 
in  support  of  the  verdict  which  the  whole  evidence  will  author- 
ize, and  it  is  now  the  acknowledged  doctrine  of  this  court  that 
the  plaintiff's  intestate  is  entitled,  in  the  consideration  of  his 
conduct  at  the  time  of  the  accident,  to  every  fair  and  reason- 
able justification  in  its  favor  that  is  possible  under  the  cir- 
cumstances. Hendrickson  v.  Railway  Co.,  49  Minn.  245, 
51  N.  W.  1044,  16  L.  R.  A.  261;  Struck  v.  Railway  Co.,  58 
Minn.  298,  59  N.  W.  1022.  Defendant's  freight  train  on 
which  Hooper  was  engaged  as  brakeman  arrived  at  Eagle 
Bend  about  6  o'clock  in  the  evening.  It  consisted  of  an  engine 
and  26  cars.  There  was  an  engineer  and  a  fireman  on 
the  engine;  also  a  full  complement  of  trainmen.  Hooper 
was  the  middle  brakeman,  and  as  such  it  was  his  duty  to 
couple  and  uncouple  cars  to  be  set  out  at  way  stations.  At 
Eagle  Bend  there  was  a  main  and  side  track,  ascending  to 
the  north  on  a  heavy  grade,  between  45  and  50  feet  to  the 
mile.  The  train  stopped  as  usual  at  the  station,  where  it 
became  necessa^ry  to  detach  the  eighteenth  car  in  order  to  place 
it  upon  the  side  track.  This  was  to  be  accomplished  by  mak- 
ing a  cut  betwen  the  eighteenth  and  nineteenth  car,  then  pull- 
ing the  forward  portion  of  the  train  over  a  switch,  and 
backing  it  down  upon  the  side  track,  where  the  car  was  to  be 
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left.  It  was  the  particular  duty  of  Hooper  in  this  case  to  make 
the  cut-off.  When  the  train  had  stopped  in  order  to  uncouple 
the  car  to  be  set  out,  he,  at  the  proper  time,  went  between  the 
cars  to  be  uncoupled,  intending,  without  doubt,  to  pull 
the  pin,  as  was  proper,  from  the  nineteenth  car,  which  was 
loaded  with  machinery,  but  for  some  cause  he  pulled  the  pin 
from  the  car  ahead,  which  was  the  one  to  be  set  out.  After 
doing  this,  he  stepped  from  between  the  cars,  and  signaled  to 
the  engineer  to  go  ahead.  This  signal  was  received  and  acted 
upon  by  the  engineer,  who  succeeded  in  pulling  the  forward 
portion  of  the  train  so  far  ahead  that  there  was  a  space 
between  the  eighteenth  and  nineteenth  car  of  not  more  than 
15  feet,  when  the  train  became  stalled,  and  could  not  be 
moved,  the  slack  having  been  taken  up  in  the  forward 
section  of  the  train.  The  engineer,  for  the  purpose  of  obtain- 
ing momenium,  and  thereby  to  get  a  fresh  start,  moved  the 
forward  sections  lowly  back,  using  steam,  until  the  bumper 
on  the  eighteenth  car  struck  Hooper,  who  was  at  the  time  in' 
front  of  the  corresponding  bumper  on  the  machinery  car, 
whereby  he  received  such  injuries  that  he  died  immediately 
thereafter.  When  the  signal  had  been  given  by  Hooper  in 
obedience  to  which  the  engineef  pulled  the  train  ahead,  he 
bad  stepped  back  upon  the  track,  and  attempted  to  remove 
the  coupling  pin  from  the  forward  end  of  the  machinery  car, 
where  it  had  become  fastened,  and  held  fixed  in  the  coupler, 
and  was  not  for  that  reason  easily  removed.  There  is  no 
doubt  from  the  evidence  but  what  the  forward  section  of  the 
train  actually  stopped  when  it*  first  moved  ahead  (though 
probably  only  for  a  moment)  before  it  was  started  back  by 
the  engineer,  and  it  was  during  the  short  space  of  time 
between  the  signal  given  by  Hooper  and  the  return  of  the 
forward  part  of  the  train  that  Hooper,  who  in  the  mean- 
time was  at  work  in  his  endeavor  to  remove  the  pin  from  the 
coupler,  received  the  injuries  from  which  he  died.  When  the 
forward  portion  of  the  train  struck  Hooper,  he  was,  without 
doubt,  standing  between  the  bumper  facing  the  machinery 
car,  and  at  work  on  the  pin.     Whether  he  was  there  longer 
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than  the  instant  when  he  was  struck  does  not  appear  from 
any  evidence  in  the  case,  and,  under  the  presumptions  due 
him,  it  may  be  accepted  as  a  fact  that  it  was  only  during  such 
instant  preceding  the  accident,  providing  such  inference  is 
necessary  to  support  the  verdict. 

The  substantive  ground  on  which  recovery  is  demanded  is 
that  no  warning  of  any  kind  was  given  of  the  backward  move- 
ment of  the   front  section   of  the  train,  and   it   is   claimed 

that  Hooper  had  a  right  to  rely  upon  the  giving 
3o^^Si^    of  such  warning,  and  that   for  the  failure  of  the 

defendant's  engineer  in  this  respect  the  plaintiff 
is  entitled  to  damages  for  the  death  of  her  husband.  There 
was  testimony  reasonably  tending  to  show  that,  under  cir- 
cumstances similar  to  those  occurring  at  the  time  when 
Hooper  was  killed,  it  was  customary  and  usual  for  railroad 
engineers  to  give  warnings,  either  by  bell  or  whistle.  One 
witness,  properly  qualified  to  testify,  stated  that  all  move- 
ment<«  of  an  engine  and  train  in  a  yard  are  customarily  ac- 
companied by  the  ringing  of  a  bell ;  while  the  engineer  of  the 
train  admitted  that  where  a  train  was  stalled,  and  it  became 
necessary  to  move  it  slowly  backward  to  control  the  slack, 
the  whistle  should  be  sounded,  but  that  he  did  not  consider 
it  necessary  to  give  that  warning  in  this  case.  The  cus- 
tomary signals  being  shown,  it  would  without  doubt  be  a 
question  for  the  jury  to  determine  whether  a  due  regard  for 
the  safety  of  other  servants  working  about  the  train  required 
the  strict  observance  of  this  duty,  or  permitted  it  to  be  dis- 
pensed with  by  a  servant  on  whom  the  duty  was  imposed 
in  the  particular  instance  under  consideration.  The  testi- 
mony to  establish  a  custom  in  the  respect  stated  was  adequate 
for  that  purpose,  and  there  was  evidence  to  justify  the  jury 
in  finding  that  no  warning,  either  by  bell  or  whistle,  was 
given  before  the  train  backed  down  upon  the  plaintiff's  hus- 
band, and  crushed  him  between  the  bumpers. 

It  is  sound  reason,  founded  upon  common  experience,  as 
well  as  a  sensible  rule  of  law,  that  an  employee  who  is  re- 
quired by  his  master  to  work  in  a  place  of  danger,   when  he 
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cannot,  in  view  of  his  constant  attention  to  his  own  duties, 

observe  the  conduct  of  other  servants,  need  not 


anticipate  or  act  upon  the  supposition  that  the  S??1^2tf*^' 
latter  will  negligently  disobey  the  rules  and 
obligations  of  the  service  upon  which  the  safety  of  others 
depends.  Whether  it  be  inferred  that  Hooper  knew  the 
train  had  stopped  when  it  first  went  foward,  or  supposed  it 
to  be  still  moving  ahead  when  he  was  caught  and  crushed, 
is  not  certain.  Either  view  is  consistent  with  the  verdict; 
for  upon  the  evidence  before  them  the  jury  might  have  found 
that  Hooper  had  a  right  to  rely  upon  the  engineer  to  give 
proper  and  customary  signals  for  his  protection  and  safety, 
and  the  verdict  in  favor  of  the  administratrix  has  determined 
that  question  in  her  favor. 

The  issue  whether  plaintiff's  intestate  was  at  fault,  and 
that  his  own  negligence  contributed  to  his  death,  was  also  a 
question  for  the  jury.  It  is  true  that  at  the  time  Hooper 
was  struck  he  must  have  been  standing  in  front 

^  Oase  at  Bar. 

of  the  bumper.  Counsel  for  defendant  urged 
that  if  he  had  stepped  to  one  side  he  would  have  been  in  a 
place  of  safety.  While  it  is  probable  that  he  would  not  have 
been  injured  in  that  case,  yet  the  evidence  that  justifies  a 
finding  of  negligence  against  defendant  also  reasonably 
tends  to  relieve  the  plaintiff's  intestate  from  the  negligence 
imputed  to  him  in  that  respect ;  for  even  if  he  knew  that  the 
train  had  stopped  but  a  short  distance  ahead  of  him,  or  had 
he  supposed  that  it  was  still  moving  forward,  and  relied,  as 
he  might,  upon  the  custom  to  ring  the  bell  upon  any  move- 
ment of  the  engine,  or  to  sound  the  whistle  in  case  it  was 
necessary  to  back  the  train,  to  control  the  brakes,  in  the 
haste  required  to  remove  the  pin  from  the  coupler  where  it 
was  fastened  he  might,  under  the  finding  of  the  jury,  have 
reasonably  supposed  that  dangerous  movements  of  the  train 
would  not  have  been  made  without  the  usual  signal 
that  would  give  him  warning  of  impending  danger,  and  it  is 
not  to  be  presumed  that  Hooper  stood  in  front  of  the  bumper 
any  length  of  time.     It  is  reasonably  inferable  that  he  was 
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working  the  pin  out  of  the  hole  by  pushing  and  pulling  it  from 
different  positions,  and  that  the  train  gradually  and  silently 
backed  up,  and  caught  him  at  an  instant  when  he  happened 
to  be  directly  in  front  of  it.  We  have  no  doubt  that  upon 
this  element  of  the  case  the  jury  were  justified  by  the  evi- 
dence in  their  conclusion  that  Hooper  was  in  the  exercise  of 
ordinary  care  at  the  time  of  his  death,  and  upon  this  issue 
the  action  of  the  jury  concludes  further  discussion.  The 
order  appealed  from  is  affirmed. 


NOTES. 

Duty  of  Master  to  Warn  Servant  of  Approaching  Danger. — Where 
the  servant  is  placed  by  the  master  in  a  place  of  dang-er  where  en- 
grossing duties  require  his  immediate  and  full  attention,  it  is  negli- 
gence on  the  part  of  the  master  to  subject  him  to  other  dangers  and 
perils  without  giving  him  proper  warning.  Romick  v.  Chicago,  R. 
I.  &  P.  R.  Co.,  15  Am.  &  Eng.  R.  Cas.  288,  62  loWa  167,  17  N.  W.  Rep. 
458  ;  Pierce  v'.  Central  Iowa  R.  Co.,  73  Iowa  140,  34  N.  W.  Rep.  783  ; 
New  York,  P.  &  N.  R.  Co.  v.  Coulbourn,  69  Md.  360,  16  Atl.  Rep.  208, 
1  L.  R.  A.  541 ;  Garteiser  v,  Galveston,  H.  &  S.  A.  R.  Co.,  2  Tex.  Civ. 
App.  230,  21  S.  W.  Rep.  631  ;  lUinois  C.  R.  Co.  v,  Shultz,  64  lU.  172 ; 
Campbell  v.  New  York  C.  &  H.  R.  R.  Co.,  35  Hun  (N.  Y.)  506 ;  Dixon 
V.  Chicago  &  A.  R.  Co.,  53  Am.  &  Eng.  R.  Cas.  589,  109  Mo.  413,  19 
S.  W.  Rep.  412 ;  Erickson  v,  St.  Paul  &  D.  R.  Co.,  41  Minn.  500,  43 
N.  W.  Rep.  332,  5  L.  R.  A.  786 ;  Kelly  v.  Union  R.  &  T.  Co.,  35  Am. 
&  Eng.  R.  Cas.  396,  95  Mo.  279, 14  West.  Rep.  721,  8  S.  W.  Rep.  420; 
Moran  v.  Eastern  R.  Co.,  48  Minn.  46,  50  N.  W.  Rep.  930. 

Same — Reliance  on  Fellow  Servant  Giving  Warning. — It  is  not 
negligence  for  a  servant  working  in  a  hazardous  place  to  rely  or  act 
upon  the  supposition  that  his  fellow  sei'vants,  who  should  give  custom- 
ary warning  of  danger,  will  do  so,  and  not  neglect  or  omit  their 
duties  in  that  respect.  Chicago,  etc.,  R.  Co.  v,  Donahue,  75  111.  106  ; 
Steffe  V.  Old  Colony  R.  Co.,  156  Mass.  262,  30  N.  E.  Rep.  1137  ;  Ivynch 
z/.  Boston  &  A.  R.  Co.,  159  Mass.  536,  34  N.  E.  Rep.  1072;  North 
Chicago  Rolling  Mill  Co.  v.  Johnson,  114  111.  57;  Coombs  v.  New 
Bedford  Cordage  Co.,  102  Mass.  572 ;  Haley  v.  Case,  142  Mass. 
316  ;  Chicago  R.  Co.  v.  Sweeney,  52  111.  325;  Ditberner  v.  Chicag-o, 
etc.,  R.  Co.,  47  Wis.  138 ;  Shoner  v.  Penn.  Co.,  130  Ind.  170,  28  N.  E. 
Rep.  616,  29  N.  E.  Rep.  775  ;  Schultz  v,  Chicago,  etc.,  R.  Co.,  44  Wis. 
638 ;  Gessley  v.  Missouri  Pac.  R.  Co.,  32  Mo.  App.  413. 

Where  the   rule  of    a    railroad  company     provided   that,    while 
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a  coupler  was  between  the  cars,  the  train  should  not  be  put  in 
motion,  a  coupler  so  eng-aged  had  the  right  to  presume  that  it 
would  not  be  moved,  and  that  ■  he  could  pass  between  the  pro- 
jecting- beams  of  the  cars,  which  he  could  have  done  if  the 
train  had  not  been  moved  ;  and  if,  while  so  passing-  out,  under 
a  sig-nal  g-iven  by  another  servant  of  the  company,  the  engi- 
neer backed  the  train,  and  the  coupler  was  caught  between  the  pro- 
jecting- beams  and  crushed  to  death,  if  he  were  a  minor,  his  father 
could  recover  for  the  loss  of  his  services  ;  and  a  recovery  would  not 
be  prevented  by  the  fact  that  the  deceased  might  have  passed  under 
the  beams  in  safety  by  stooping.  Central  R.  Co.  v,  Harrison,  73  Ga. 
744. 

A  laborer  ordered  to  unload  a  car  has  a  right  to  assume  that  other 
cars  will  not  be  backed  down  on  the  car  while  he  is  at  work,  without 
notice  to  him.  North  Chicag-o  Rolling  Mill  Co.  v,  Johnson,  114  111. 
57. 


Southern  Ry.  Co. 

V. 

Bryan. 

[Supreme  Court  of  Alabama ^  Dec.  20y  iSgg,) 

Injury  to  Engineer  in  Charge  of  Train — Collision  at  Intersection — 
Failure  to  Obey  Statutory  Requirement — Contributory  Negligence.* — 
Under  section  3441  of  the  Code  of  Alabama,  requiring  eng-ineers  and 
conductors  in  charge  of  trains  to  cause  them  to  come  to  a  full  stop 
within  one  hundred  feet  of  a  point  where  the  tracks  of  two  railroads 
intersect,  and  not  to  proceed  until  they  know  the  way  to  be  clear,  to 
acquire  such  knowledge  an  engineer  in  charge  of  a  train  must  exer- 
cise the  highest  degree  of  diligence,  and  where  his  death  results  from 
a  collision  which  mig-ht  have  been  avoided  had  he  exercised  such  care, 
there  can  be  no  recovery  for  his  death. 

Appeal  by  defendant  from  Jefferson  county  circuit  court. 
/Reversed , 

Smith  &  Weatherly,  for  appellant. 
Lane  &  White,  for  appellee. 


*See  notes  at  end  of  case. 
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Harawon,  J.  Section  3441  of  the  Code  provides:  "When 
the  tracks  of  two  railroads  cross  each  other,  engineers  and 
conductors  must  cause  the  trains  of  which  they  are  in  charge, 
to  come  to  a  full  stop  within  one  hundred  feet  of  such  cross- 
ing, and  not*  proceed  until  they  know  the  way  to  be  clear; 
the  train  on  the  railroad  having  the  older  right  of  way  being 
entitled  to  cross  first." 

This  statute,  as  it  appeared  in  the  Code  of  1867  (section 
1403),  required  these  officers  to  come  to  a  full  stop  within 
50  feet  of  the  place  of  crossing,  and  then  to  move  forward 
slowly,  the  train  of  the  elder  road  to  have  the  privilege  of 
crossing  first.  By  the  succeeding  section  (1404),  it  was 
provided  that  if  these  officers  failed  to  comply  with  the 
requirements  of  the  preceding  section  (1403)  they  should  be 
deemed  guilty  of  a  misdemeanar,  punishable  on  conviction 
by  a  fine  of  not  less  than  $500  nor  more  than  $1,000,  and  be 
imprisoned  in  the  county  jail  not  more  than  12  months,  at 
the  discretion  of  the  jury  trying  the  cause.  These  two  sec- 
tions were  carried  substantially  into  the  Code  of  1876,  as 
sections  1702  and  4257.  When  carried  into  the  Code  of  1886 
these  sections  appear  as  sections  1145  and  4108,  changed  to 
their  present  form,  the  first  prescribing  100  feet  instead  of  50 
as  the  limit  for  stopping,  and  not  to  proceed  until  they  (the 
engineer  and  conductor)  know  the  way  to  be  clear;  the  lat- 
ter imposing  fine  and  imprisonment  in  county  jail  or  hard 
labor  for  the  county, — one  or  both,  at  the  discretion  of  the 
jury, — and,  as  thus  modified,  they  appear  in  the  Code  of 
1896,  as  sections  3441  and  5371. 

We  have  several  times  construed  said  section  3441.  Each 
train,  it  is  plain,  must  come  to  a  full  stop  within  100  feet  of 
the  crossing,  before  attempting  to  cross.  It  must  not  only 
stop  absolutely,  but  **not  proceed  until  they  [the  engineer 
and  conductor]  know  the  way  to  be  clear.*'  The  duty  of 
ascertaining  that  the  wav  is  clear  before  proceeding,  is  as 
obligatory  as  the  duty  to  come  to  a  full  stop.  The  mere 
stopping  would  not  answer  the  requirements  of  the  statute, 
passed  to  prevent  collisions,  if  the  latter  requirement  were 
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ignored.  The  stopping  and  taking  in  the  situation  before 
crossing  is  positively  enjoined,  which  the  employees  in 
charge  cannot  avoid,  without  being  guilty  of  the  most  cul- 
pable negligence.  But  these  requirements  are  not  enough. 
Without  more,  the  statute  would  be  lacking  in  completeness 
for  the  purposes  intended.  To  stop  anywhere,  whether 
within  the  100-feet  limit,  or  so  close  up  to  the  crossing  as 
jnst  to  admit  of  the  passage  of  another  train  without  liability 
to  damage,  would  answer  the  first  requirement  of  the  statute. 
When  two  trains  stop  within  the  limit,  if  the  law  did  not 
prescribe  which  shall  have  the  prior  right  of  way,  there 
might  arise  contention  between  the  two  as  to  that  right,  and 
damage,  which  the  statute  would  render  impossible,  if  its 
mandates  are  observed,  might  occur.  To  obviate  this 
trouble,  the  statute  wisely  prescribed,  that  the  train  having 
the  older  right  of  way  is  entitled  to  cross  first.  Railroad 
Co.  V'  Jacobs,  92  Ala.  187,  9  South.  320,  12  L.  R.  A.  830. 
But,  this  latter  provision  is  not  to  be  construed  into  a 
license  to  the  older  company,  itself  in  the  exercise  of  this 
prior  right  to  cross,  to  be  negligent  in  any  particular. 
Although  the  presumption  may  be  indulged  by  it,  that  the 
other  company  will  not  violate  the  law,  in  proceeding  con- 
trary to  the  provisions  of  the  statute,  still,  if  the  circum- 
stances indicate  that  the  other  train  will  not  stop  but  will 
proceed,  the  older  train  must  stand  still  until  the  disobedient 
and  negligent  train  has  passed  beyond  the  crossing,  and 
left  the  track  clear  for  it  to  proceed.  It  would  not  do,  under 
such  circumstances,  for  the  road  having  the  older  right  of 
way,  itself  to  be  negligent,  and  thereby  cause  a  collision, 
and  afterwards,  seek  exemption  from  liability'  to  damages 
for  injuries  inflicted,  by  comparing  its  own  with  the  other 
train's  negligence,  and  attempt  to  set  off  the  one  against  the 
other.  Bach  train  may  reasonably  indulge  the  presumption, 
that  the  other  will  comply  with  the  mandates  of  the  statute, 
but  this  presumption  will  not  protect  either  from  liability 
for  want  of  care  in  proceeding,  when  it  becomes  apparent, 
or  reasonably  so,  that  the  other  train  is  negligent  and  diso- 
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bedient.  Railroad  Co.  v.  Jacobs,  101  Ala.  149,  13  South. 
408;  3  Elliott,  R.  R.  §  1132;  3  Rap.  &  M.  Ry,  Dig.  417, 
§80. 

It  is  a  matter  of  dispute  and  conflict  in  the  evidence, 
whether  or  not  the  Louisville  &  Nashville  train  stopped 
within  a  hundred  feet  of  the  crossing,  and  whether  or  not 
the  defendant's  train  stopped  within  that  limit;  the  con- 
tention of  each  party  being,  that  the  other  train  did  not  stop. 
The  evidence  for  the  plaintiff  is  full  and  clear  that  the 
Louisville  &  Nashville  did  stop, — which  the  defendant's 
evidence  rebuts, — and  that  for  the  defendant,  that  its  train 
stopped,  and  there  is  no  conflict  in  this  fact,  except  that 
found  in  the  evidence  of  one  Capers,  the  only  witness  intro- 
duced by  plaintiff  to  show  that  defendant's  train  did  not 
stop,  which  evidence  had  tendencies  to  show  that  fact,  so 
that  the  question  as  to  whether  either  or  both  of  said  trains 
stopped  or  not,  is  one  of  disputed  fact,  propter  for  the  deter- 
mination of  the  jury.  It  is  also  in  dispute  whether  the 
Louisville  &  Nashville  engine  was  first  on  the  crossing  and 
was  struck  by  the  defendant's  engine,  or,  whether  the 
defendant's  engine  was  first  there,  and  was  struck  by  the 
Louisville  &  Nashville  engine. 

There  was  a  great  mass  of  evidence  introduced,  to  show 
that  the  Louisville  &  Nashville  was  the  stricken  and  not  the 
striking  engine,  and  an  equal  amount,  perhaps,  to  show  the 
reverse  of  this, — that  the  defendant's  was  the  engine  that  was 
run  against  by  the  Louisville  &  Nashville  engine.  The 
night  was  dark,  somewhat  cloudy,  without  moon  or  starlight. 
The  defendant's  engine  had  no  headlight,  the  oil  in  its  lamp 
having  gone  out  at  Coalburg,  about  10  miles  west  of  the 
crossing.  For  the  headlight,  a  lantern  had  been  placed  in 
the  headlight  case,  which  the  evidence  tended  to  show  did 
not  light  up  the  track  ahead,  or  subserve  the  purposes  of  a 
headlight.  The  train  on  defendant's  road  was  an  extra,  run- 
ning from  Corona  on  the  west,  to  Birmingham  on  the  east» 
and  consisted  of  about  a  dozen  freight  cars,  all  loaded  with 
coal,  besides  a  caboose,  and  its  crew  consisted  of  the  conduc- 
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tor,  eng^ineer,  fireman  and  two  brakemen.  The  conductor  at 
the  time  of  the  accident  was  on  the  front  platform  on  his 
caboose,  and  the  two  brakemen  were  on  top  of  the  cars,  one 
forward  and  the  other  further  back.  The  engineer  and  fire- 
man were  in  their  proper  places  on  the  engine.  The  Louis- 
ville &  Nashville  train  consisted  merely  of  an  engine  and 
caboose.  The  conductor  was  in  the  cupola  of  the  caboose. 
The  brakemen  were  in  the  caboose  and  the  engineer  and  fire- 
man in  their  proper  places  on  the  engine, — the  engineer  on 
the  right  and  the  fireman  on  the  left.  The  tracks  of  the  two 
roads  for  several  hundred  feet  towards  the  crossing  were 
straight,  and  that  of  defendant,  at  that  point,  was  a  down 
grade,  diminishing  towards,  and  becoming  level  at,  the  cross- 
ing. There  were  no  natural  obstructions  to  shut  out  the 
view  between  the  two  roads.  It  was  undisputed  that  none 
of  the  lights  on  the  defendant's  train  were  seen  by  the  crew 
of  the  Louisville  &  Nashville  train  prior  to  the  collision. 
The  fireman  of  the  Louisville  &  Nashville  was  not  examined, 
and  the  evidence  is  silent  as  to  what,  if  anything,  was  dis- 
covered by  the  engineer  or  fireman  of  that  train,  prior  to  the 
coUisioti.  Conductor  Norton,  and  the  others  of  the  Louis- 
ville &  Nashville  train,  testified  that  they  knew  nothing 
whatever  of  defendant's  approaching  train,  until  they  heard 
its  signal,  sounded  "just  a  thought''  before  the  collision,  and 
none  of  them  actually  saw  defendant's  train  prior  to  the  col- 
lision. Norton,  the  Louisville  &  Nashville  conductor,  ad- 
mitted that  he  did  not  look  out  up  the  track  of  the  Southern, 
at  any  time  prior  to  the  collision,  but  looked  right  ahead  of 
him. 

Conductor  Dillard  and  his  fireman,  on  defendant's  train, 
testified  that  they  were  aware  of  the  approach  of  the  Louis- 
ville &  Nashville  train,  and  saw  it  when  it  emerged  from  the 
woods,  from  400  to  750  feet  above  the  crossing, — as  variously 
estimated  by  witnesses.  The  defendant's  engineer,  Mosby, 
was  advised  by  his  fireman  of  the  approach  of  the  Louisville 
&  Nashville;  and  Dillard  swore,  that  he  saw  the  other  train 
coming;  that  it  was  coming  pretty  rapidly  and  was  going  to 
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run  into  his  train,  but  he  did  not  do  anything  to  stop,  nor 
signal  to  the  engineer  to  do  so.  The  defendant's  train  had 
the  prior  right  of  way. 

There  were  14  counts  in  the  complaint,  but  the  plaintiff 
abandoned  all  except  the  first  3,  counting  on  the  simple  negli- 
gence of  the  defendant,  which  counts  will  be  set  out  in  the 
report  of  the  case.  The  only  error  on  rulings  as  to  these 
counts  here  insisted  on,  is  the  overruling  of  the  demurrer  to 
the  first  count.  That  count,  under  the  rule  long  established 
and  many  times  reaffirmed  in  this  court,  was  sufficient  in  its 
averments  of  negligence.  Railroad  Co.  v.  Martin,  117  Ala. 
381,23  South.  231;  Armstrong z;.  Railroad  Co.  (Ala.),  26 
South.  349;  and  authorities  referred  to  in  those  cases. 

The  case  yras  tried  on  the  pleas  of  not  guilty  and  of  con- 
tributory negligence  on  the  part  of  plaintiff's  intestate.  The 
pleas  of  contributory  negligence  state,  in  effect,  that  the 
plaintiff's  intestate,  being  the  engineer  in  charge  of  the  Louis- 
ville &  Nashville  engine,  was  himself  guilty  of  contributory 
negligence  in  failing  to  stop  within  100  feet  of,  and  in  pro  * 
ceeding  over  the  crossing,  without  knowledge  that  the  way 

■ 

was  clear,  as  required  by  statute. 

The  vital  question  in  this  case  is,  whether  or  not  the 
deceased  was  bound  under  the  statute  to  know  that  the 
crossing  was  clear  before  he  undertook  to  cross,  and  not  to 
proceed  until  he  knew  the  way  was  clear. 

The  word  **know"  as  employed  in  this  statute  is  not  of  un- 
certain meaning.  It  implies  that  the  officers  in  charge  shall 
be  informed,  or  made  aware  of  the  situation,  shall  be  certain 
of  or  made  familiar  with,  and  not  be  doubtful  thereof.  There 
is  no  escape  from  the  conclusion,  that  the  requirement,  to 
come  to  a  full  stop  within  the  prescribed  100  feet  of  the 
crossing,  is  a  peremptory  injunction;  and,  in  order  that  the 
danger  of  collisions  at  such  crossings  be  made  as  near  as 
possible  impracticable,  the  mandate,  of  not  less  binding  force 
than  that  of  stopping,  is  added,  that  they  **must  not  proceed 
until  they  know  the  way  to  be  clear."  Each  is  required  by 
statute  under  penalty  for  disobedience.     Can  the  knowledge 
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required  to  be  had  by  the  engineer  and  conductor,  that  the 
way  is  clear,  mean  less,  than  that  they  shall  take  such  steps 
as  are  necessary  to  inform  and  make  themselves  certain,  and 
not  be  doubtful  of  the  fact?  If  one  upon  whom  such  a  duty 
is  imposed,  takes  the  necessary  steps  to  thus  make  himself 
aware  of  the  situation  at  or  about  the  crossing,  and  uses  all  dili- 
gence necessary  to  that  end,  and  there  is  an  absence  of  another 
train,  so  far  as  the  diligent  exercise  of  his  senses  will  dis- 
cover, with  which  he  may  collide,  this  would  be  knowledge 
on  his  part,  such  as  the  law  requires.  But,  to  acquire  such 
knowledge,  he  must  exhaust  all  necessary  means  to  make 
himself  certain;  or,  in  other  words,  he  must  exercise  not 
simply  ordinary,  but  the  highest  degree  of  diligence  to  ascer- 
tain that  the  way  is  clear.  This  knowledge  may  not  imply, 
however>  that  the  way  will  certainly  remain  clear  against  all 
after-occurring,  extraordinary,  unanticipated  and  unascer- 
tainable  happenings. 

This  statute  is  not  merely  declaratory  of  the  common  law. 
Without  it,  the  duty  of  an  engineer  would  require  him  to  use 
reasonable,  or  ordinary  care  to  avoid  collision, — to  stop  if 
necessary,  and  not  proceed  until,  by  reasonable  diligence, 
he  ascertains  that  he  may  do  so  safely.  If  nothing  more 
than  ordinary  care  is  required  under  the  statute,  it  would 
seem,  it  may  as  well,  for  the  ends  proposed,  have  not  been 
adopted.  The  legislature  evidently  did  not  deem  such  degree 
of  care  sufiScient  in  such  an  emergency,  where  the  danger  to 
life  and  property  is  so  great;  and  the  statutes  were  passed, 
manifestly,  to  impose  a  higher  degree  of  diligence  than  was 
theretofore  required, — extraordinary  care  on  the  part  of  those 
running  trains  to  prevent  collisions  such  as  that  with  which 
we  deal.  The  officers  upon  whom  the  duties  imposed  by  the 
statute  are  devolved,  cannot  neglect  their  discharge,  without 
committing  a  penal  offense,  and  rendering  their  company 
liable  for  consequent  injuries. 

In  speaking  of  the  statutory  duties  at  a  crossing  Mr. 
Elliott  observes:  **The  rule  supported,  we  think,  by  the 
weight  of  authority  is,  that  one  who  violates  the  law  is  a 
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wrongdoer,  that  ordinarily  the  omission  of  the  statutory  duty 
is  negligence /^r  j^,  and  that  where  the  omission  is  estab- 
lished, such  negligence  arises  as  a  matter  of  law.'*  3  Elliott, 
R.  R.  §  1155,  note  4,  and  authorities  cited;  3  Rap.  &  M. 
Ry.  Dig.  pp.  511,  512.  This  is  the  doctrine  maintained  by 
our  own  court.  The  case  of  Railroad  Co.  v.  Freeman,  97  Ala. 
289,  297,  11  South.  800,  was  one  where  the  plaintiff's  intes- 
tate was  killed  in  a  collision  of  the  defendant  company  and  a 
train  of  the  Birmingham  Mineral  Railroad  Company,  on 
which  he  was  a  brakeman.  The  roads  crossed  at  right 
angles.  While  the  Birmingham  Mineral  train  was  crossing 
the  track  of  the  Richmond  &  Danville  road,  the  train  of  the 
latter  ran  into  it  at  or  near  the  car  on  which  the  intestate 
was  discharging  his  duties  as  brakeman  and  killed  him. 
The  court  said  :  **The  evidence  is  without  conflict  that  the 
Richmond  &  Danville  train  was  not  stopped  within  100  feet 
of  the  crossing,  as  is  peremptorily  required  by  statute. 
Code,  §  1145  (section  3441,  Code  1896).  Indeed  it  was  not 
stopped  at  all  in  its  approach  to  the  crossing.  This  failure 
to  comply  with  the  statute  was  per  se  at  least  negligence 
on  the  part  of  those  in  charge  of  the  Richmond  &  Danville, 
train  for  the  consequences  of  which  that  company  is  answer- 
able." It  was  held,  that  the  general  charge  should  have 
been  given  in  favor  of  plaintiff,  no  contributory  negligence 
of  his  intestate  having  been  shown.  Railroad  Co.  v.  Chewn- 
ing,  93  Ala.  24,  9  South.  458. 

In  the  case  we  have,  it  seems  to  us,  it  cannot  be  questioned 
under  the  uncontradicted  evidence,  that  the  defendant's  train, 
with  which  ther^  was  danger  of  collision  with  the  Louisville 
&  Nashville  train,  was  very  near  at  hand,  and  that  its  pres- 
ence might  have  been  ascertained  by  the  highest  degree  of 
diligence  on  the  part  of  deceased.  Indeed,  it  would  seem 
that  reasonable  diligence  might  have  disclosed  its  presence. 
The  two  engines  on  the  bisecting  tracks, — to  repeat  some  of 
the  facts  already  stated, — were  so  near  each  other,  that  when 
they  started  across,  they  collided  with  great  force,  and  it 
remains 'a  disputed  question,  not  free  from  difiSculty  to  deter- 
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mine,  which  first  struck  the  other.     The  I^.ouisville  &  Nash< 
ville  train  had  a  good  headlight,  which  threw  a  light  on  its 
track  with  widening  scope  as  it  got   further   away  from  the 
engine.     The  engine  on  defendant's  train  had  no  headlight, 
but  a  very  poor,  insufficient  substitute  therefor,  and  the  train 
was  poorly  supplied  with  lanterns,  for  one  that  had  no  head- 
light.    The  train  of  defendant,  it  must  be  admitted  under 
the  facts  of  the  case,  made  a  blind  approach  to  the  crossing. 
Bnt  it  cannot  be  held,  that  the  circumstances  were  such  that 
one  on  the  Louisville  &  Nashville  train  might  not,  in  the 
exercise  of  the  highest  degree  of  diligence,  have  discovered 
its  presence.     It  was  not  to  be  presumed,  without  a  negli- 
gent disregard  of  duty  on  the  part  of  the  engineer  and  con- 
ductor on  the  Louisville  &  Nashville  train,  because  no  regular 
train  of  the  defendant  was  due  at  that  point,  that  no  extra 
train  might  not  be  there  and  about  to  pass.     The  presump- 
tion should,  the  rather,  have  been  indulged,  that  one  might 
be  there;    and   the  omission  to  ascertain  that  fact,  if  the 
highest  degree  of  care  and  diligence  could  have  disclosed  it, 
cannot  excuse  the  neglect  to  exercise  it  on  the  part  of  the 
deceased  engineer.     The  darkness  of  the  night  and  the  blind 
approach  of  the  defendant's  train,  did  not  render  the  exercise 
of  this  diligence,  the  less   incumbent  on  him,  but,  on  the 
contrary,  it  should  have  quickened  his  diligence  to  ascertain 
his  bearings,  and  the  dangers  of  the  situation.     The  engi- 
neers and  conductors  of  each  of  those  trains  were,  as   we 
have  seen,  by  the  very  terms  of  the  statute,  forbidden  abso- 
lutely to  cross  the  tracks,   until  they  knew  the  way  to   be 
clear  for  them  to  pass  in  safety.     This  engineer  did  not  know 
that  fact,  but  he  proceeded  to  cross  without  knowing  it,  and 
without  the  exercise  of  that  extraordinary  care  the  statute 
required  at  his  hands.     He  evidently  proceeded,  as  the  evi- 
dence of  the  conductor  tends  to  show,  upon  the  appearances 
of  the  surroundings,  and  upon  the  idea  that  so  extraordinary 
a  thing  as  an  extra  train  coming  along  on  the  other  road  at 
that  hour  could  not  happen ;  and  beguiled  thus  into  a  sense  of 
security,  he  went  along  not  knowing  or  believing  that  danger 
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and  death  were  so  near  at  hand.  That  he  acted  in  good  faith 
we  need  hot  deny.  The  loss  of  his  life  in  the  venture  he  ran 
will  attest  that.  His  acts  and  not  the  sincerity  of  his  pur- 
pose, must  determine  whether  he  acted  negligently  or  not. 
''A  negligent  act  is  none  the  less  negligently  performed,  be- 
cause of  the  good  faith  that  characterizes  it."  If  we  preserve 
the  integrity  of  the  statute,  we  see  no  escape  from  the  con- 
clusion we  reach.  The  general  charge  should  have  been 
given  for  defendant. 

Reversed  and  remanded. 


NOTES. 

Collisions  of  Trains  at  Crossings — Employee's  Contributory  Negli- 
gence.— Where  a  conductor  was  killed  in  a  collision  at  the  crossing 
of  two  railroads,  it  was  held  that  if  the  train  under  his  charge  did 
not  stop  before  passing  the  point  of  intersection,  as  required  by 
law,  and  a  failure  to  stop  contributed  to  the  injury,  there  can  be  no 
recovery.  Chicag^o,  etc.,  R.  Co.  v,  Snyder,  117  111.  376,  28  Am.  & 
Eng.  R.  Cas.  611,  7  N.  E.  Rep.  604. 

An  engineer,  in  addition  to  giving  statutory  signals,  must  keep 
his  train  under  such  control  as  to  enable  him  to  stop  it  in  time  to 
avoid  a  collision  with  another  train  at  the  crossing ;  and  his  contrib- 
utory negligence  in  failing  to  do  so  is  not  excused  by  reason  of  the 
g"reater  rate  of  speed  at  which  the  other  train  is  being  run.  Kelly  v, 
Duluth,  S.  S.  &  A.  R.  Co.,  92  Mich.  19,  52  N.  W.  Rep.  81. 

Same— Same — Question  for  Jury. — If  the  speed  of  a  train  was 
so  checked  that  when  it  came  to  the  stopping  post,  near  where  two 
tracks  crossed,  the  engineer  had  it  under  complete  control  and  could 
see  if  a  train  was  approaching  on  the  other  road  as  readily  as  though 
his  engine  was  brought  to  an  absolute  stand  still,  then  it  cannot  be 
said,  as  a  matter  of  law,  that  the  failure  of  the  engineer  to  come  to  a 
full  stop  was  any  act  of  negligence  contributing  to  a  collision.  Kan- 
sas City,  Ft.  S.  &  M.  R.  Co.  v,  McDonald,  51  Fed.  Rep.  178,  4  U. 
S.  App.  56a,  2  C.  C.  A.  153. 
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Crawford 

V. 

SouTHBRN  Ry.  Co. 

{Supreme  Court  of  South  Carolina,  Oct,  6,  i8gg,) 

Injury  to  Cattle  in  Transit — Evidence — Declarations  of  Engineer 
Showing;  Malice.* — In  an  action  against  a  railroad  company  founded 
upon  the  loss  of  and  injury  to  cattle  while  being  carried  over  defend- 
ant's railroad,  evidence  was  admissible  to  show  that  while  the  cattle 
were  being  loaded  on  the  train  the  engineer  of  the  train  said  **he 
would  kill  those  damn  cattle  before  he  got  to  Charlotte  ;*'  as  the 
declarations  of  an  agent,  within  the  scope  of  his  agency,  are  the 
declarations  of  his  principal,  and  a  principal  is  liable  for  the  willful 
or  malicious  conduct  of  the  agent  within  the  scope  of  the  agency. 

Rulings  of  Trial  Court — Exceptions. — The  circuit  judge  did  not 
rule  as  imputed  to  him  in  defendant's  second,  third,  and  fourth 
exceptions. 

Carriage  of  Live  Stock — Overloading  Cars — Statute— Effect  of 
Assumption  of  Duty  by  Shipper. — Under  the  statute  of  South 
Carolina  declaring  that  *' no  railroad,  in  the  carrying  or  transporta- 
tion of  animals,  shall  overload  the  cars,"  a  railroad  is  not  relieved 
from  responsibility  for  its  violation  by  the  fact  that  the  cars  were 
loaded  by  the  shipper  in  accordance  with  a  special  contract  by  which 
the  shipper  assumed  the  duty  of  loading  the  cars  at  his  own  risk. 

Same— Same— Negligence— Limiting  Liability.*— As  it  is  the  pri- 
mary duty  of  a  carrier  to  load  freight,  a  provision  of  a  contract  of 
shipment  purporting  to  shift  the  duty  and  risk  of  loading  cattle  on 
cars  from  the  railroad  upon  the  shipper  is  an  attempt  to  exempt  the 
carrier  from  liability  for  its  own  negligence,  and  cannot  avail  it, 
where  the  cattle  are  damaged  by  reason  of  overloading,  even  in  the 
absence  of  a  statute  forbidding  a  railroad  company  from  overloading 
cars  with  live  stock. 

Same — Same — State  Statute — Interstate  Commerce. — The  provi- 
sion of  a  state  statute  forbidding  a  railroad  company  to  overload  cars 
with  live  stock  may  be  applicable  to  the  loading  of  cattle  at  points 
within  the  state  for  transportation  to  points  outside  of  the  state ;  as 

*See  notes  at  end  of  case. 
19  (N  s)  A  &  E  R  Cas— 2 
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it  is  not,  when  so  applied,  a  reg^ulation  of  interstate  commerce, 
within  the  meaning  of  the  interstate  commerce  clause  of  the  Federal 
constitution. 

Same — Limiting  Liability — Cause  of  Injury— Burden  of  Proof.* — 
Where  there  is  a  special  contract  extending-  the  grounds  upon  which 
a  carrier  of  live  stock  may  claim  exemption  for  loss  or  injury  beyond 
those  recognized  by  the  common  law,  the  burden  is  upon  the  carrier 
to  show  that  the  loss  or  injury  resulted  from  a  cause  for  which  it  was 
not  responsible  under  the  contract,  and  the  fact  that  by  the  terms  of 
the  contract  it  was  agreed  that  the  shipper  should  ride  on  the  train 
and  look  after  the  loading  and  unloading  of  the  cattle  in  transUu^ 
would  be  immaterial  in  this  connection. 

Appeal  by  defendant  from  Fairfield  county  common 
pleas  circuit  court.    Affirmed, 

B.  L,  Abney  and  John  P.   Thomas ^  Jr,^  for  appellant. 
Ragsdale  &  Ragsdale^  for  respondent. 

McIvER,  C.  J.  The  plaintifiF  brought  this  action  to  recover 
damages  from  the  defendant  company,  sustained  by  reason 
of  the  killing  of  some,  and  the  injury  of  others,  of  certain 
oaM  stated         Cattle  Shipped  by  plaintiff  upon  the  cars  of  said 

company.  There  were  three  shipments, — one 
from  Ridgeway,  in  this  state,  made  on  the  3d  of  March,  1898; 
one  from  Winnsboro,  in  this  state,  made  on  the  17th  of 
March,  1898;  and  the  other  from  the  city  of  Columbia,  in 
this  state,  also  made  on  the  17th  of  March,  1898.  By  the 
bills  of  lading  the  defendant  contracted  to  carry  to  and  deliver 
at  the  city  of  Richmond,  in  the  state  of  Virginia,  each  of 
these  shipments, — copies  of  which  are  set  out  in  the  **case," 
one  of  which  (they  all  being  of  similar  tenor)  should  be 
incorporated  by  the  reporter  in  his  report  of  this  case.  The 
jury  having  rendered  a  verdict  for  the  plaintiff,  upon  which 
judgment  was  entered,  the  defendant  appeals,  basing  its 
appeal  on  the  several  exceptions  set  out  in  the  record.  These 
ej^ceptions  should  likewise  be  incorporated  in  the  report  of 
this  case. 

The  first  exception  imputes  error  in  the  admission  of  the 
testimony  of  the  witness  Owens  and  the  plaintiff  as  to  cer- 

*Se^note,  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  335  ei  seg. 
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tain  remarks  made  by  the  engineer  at  Ridgeway  when  the 

plaintiff  was  putting  the  cattle  on  the  train.     It 

appears,  from  an  examination  of  the  "case"  at  ^^^laSiS^t 

denoe  — Dedara- 

the  point  where  the  ruling  objected  to  was  made,  eSSwtnJSlSSS 
that  while  the  plaintiff  was  engaged  in  loading 
the  car  with  the  cattle  the  engineer,  who  had  charge  of  the 
locomotive  by  which  the  train  to  which  the  car  was  attached 
was  run,  came  back  to  the  platform  where  the  loading  was 
going  on,  and  said  ''he  would  kill  tbose  damn  cattle  before 
he  got  to  Charlotte."  The  ruling  of  the  court  in  admitting 
the  testimony  was  based  upon  the  ground  that,  being  the 
agent  of  the  company  to  run  the  engine,  any  declaration  that 
be  may  have  made  as  to  the  manner  in  which  he  intended  to 
perform  that  duty  was  competent.  In  that  view  of  the  mat- 
ter, we  think  there  was  no  error  in  the  ruling;  for  it  is  well 
settled  that  the  declarations  of  an  agent,  within  the  scope  of 
his  agency,  are  the  declarations  of  his  principal,  and  are 
therefore  competent.  1  Greenl.  Ev.  §§  113,  114.  If  so, 
then  the  testimony  was  not  hearsay,  and  the  objection  upon 
that  ground  cannot  be  sustained.  If  the  objection  is  based 
upon  the  ground  that  the  principal  is  not  liable  for  the  will- 
ful or  malicious  conduct  of  the  agent  (though  that  point  is 
not  distinctly  brought  out  in  the  exception) ,  the  case  of  Hart 
V.  Railroad  Co.,  33  S.  C.  427,  12  S.  E.  9,  and  the  cases 
cited  at  page  436,  33  S.  C,  and  page  10,  12  S.  E.,  show 
that  such  a  point  is  untenable,  where,  as  in  this  case,  the 
conduct  referred  to  is  within  the  scope  of  the  agency.  The 
case  of  Piedmont  Mfg.  Co.  v.  Columbia  &  G.  R.  Co.,  19 
S.  C.  353,  cited  and  relied  upon  by  counsel  for  appellant,  is 
not  in  point;  for  the  declarations  there  were  made  after  the 
event,  and  not  within  the  scope  of  the  agency.  In  that  case 
the  rule  as  we  have  laid  it  down  was  distinctly  approved; 
for  the  late  Chief  Justice  Simpson,  in  delivering  the  opin- 
ion of  the  court,  says  (speaking  of  the  rules  of  evidence  in 
relation  to  the  admissibility  of  the  declarations  of  an  agent 
to  bind  the  principal)  :  **These  rules  would  allow  such  declar- 
ations when  constituting  a  part  of  the  res  gesta^   or  when 
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made  within  the  scope  of  the  ag^ency ;  but  declarations  made 
some  time  after  the  act,  and  beyond  the  scope  of  the  agency, 
should  not  be  allowed/'  But  here  the  declarations  in  ques- 
tion were  a  part  of  the  res  gestcs^  made  by  the  person  intrusted 
with  the  duty  of  running^  the  train  which  carried  the  cattle, 
while  the  train  was  being  loaded  with  the  cattle.  The  first 
exception  must  therefore  be  overruled. 

Exceptions  2,  3,  and  4,  being  of  a  somewhat  kindred 
character,  will  be  considered  together.  In  the  first  place, 
we  would  remark  that  we  do  not  think  that  these  exceptions 

correctly  represent  the  ruling  of  the  circuit  judge 
SSSSSfoS?^    as  to  the  testimony  objected  to.     For  example, 
**'"'  we  do  not  understand    that  the  plaintiff  was 

permitted  to  testify  **as  to  what  was  the  shrinkage  [we  sup- 
pose the  word  * 'shortage'*  would  more  properly  express  the 
idea]  upon  the  cattle,  from  written  statements  made  to  him 
by  others,''  as  stated  in  the  second  exception;  nor  do  we 
understand  that  the  plaintiff  was  permitted  '*to  estimate  the 
value  of  missing  cattle  by  comparison  of  the  weight  of  the 
car-load  lot  at  place  of  shipment  with  the  account  sales  of 
the  cattle,  as  rendered  by  the  dealer  making  sale  at  place 
of  destination,"  as  stated  in  the  third  exception.  On  the 
contrary,  the  ruling  of  the  circuit  judge  as  to  this  matter  of 
**shrinkage,"  as  it  is  called,  was  as  follows :  *'I  think,  if 
he  is  a  cattle  dealer,  and  accustomed  to  ship  cattle  from 
South  Carolina,  and  if  he  knows  what  the  natural  shrinkage 
was  in  transitu^  from  a  long  course  of  dealing,  he  would  be 
familiar  with  those  matters."  Whereupon  defendant's  coun- 
sel interposed,  saying:  **I  object  upon  the  ground  that  the 
witness  must  testify  of  his  own  knowledge  of  shrinkage. 
The  Court:  He  cannot  testify  what  others  told  him.  He 
can  testify  what,  in  his  judgment,  cattle  shipped  from  South 
Carolina  to  Richmond  would  lose.  Defendant's  Counsel : 
What  they  would  lose  from  our  negligence?  The  Court : 
Oh,  no,  sir."  Again,  the  witness,  having  stated  that  he 
knew  the  weights  of  the  cattle  when  they  left  Ridge  way, 
was  asked,  *'Do  you  know  what  you  were  paid  for  them 
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when  they  were  sold  in  Richmond?"  and  replied  as  follows : 
**Yes,  sir;  and  the  weights."  After  some  colloquy  between 
the  court  and  counsel  as  to  whether  the  witness  could  speak 
of  the  weight  of  the  cattle  when  sold  in  Richmond,  the  court 
ruled  that  it  was  not  competent  for  the  witness  to  testify  as 
to  what  anybody  else  told  him  the  cattle  were  worth,  but 
that  it  was  competent  for  him  to  say '4or  what  weight  of 
cattle  he  was  paid  out  of  the  shipment."  The  same  objec- 
tions and  the  same  rulings  were  made  in  regard  to  the  testi- 
mony as  to  the  shipment  made  from  Winnsboro.  So  that  it 
appears  that  the  circuit  judge  did  not  rule  as  imputed  to  him 
in  the  second  and  third  exceptions,  but  that  his  ruling  was 
that  the  witness  could  only  testify  as  to  what  he  knew  from 
his  own  knowledge,  and  not  as  to  what  he  heard  from  others, 
either  verbally  or  through  written  statements  made  to  him. 
At  most,  he  only  held  that  the  witness  could  state,  as  '*a 
naked  fact," — to  use  the  judge's  language, — what  he  received 
from  the  sales  of  the  cattle  in  Richmond ,  but  not  what  were 
the  weights  there,  and  what,  from  his  experience  in  shipping 
cattle  to  Richmond,  would  be  the  natural  shrinkage  in 
transitu y — a  point  not  mentioned  in  the  exceptions.  These 
two  exceptions  must  therefore  be  overruled.  So,  also,  as  to 
the  fourth  exception,  which  relates  to  the  Columbia  ship- 
ment, we  do  not  understand  that  the  circuit  judge  ruled  as 
is  there  imputed  to  him.  The  witness,  having  testified  that 
this  was  a  very  fine  lot  of  cattle,  was  asked  to  fix  the  value 
of  the  two  that  were  missing  from  that  lot,  by  estimating 
the  value  of  any  two  average  cattle  in  that  lot ;  but  the  court 
ruled  that  he  could  not  take  "any  two,  but  the  two  of  least 
value."  It  may  be,  and  doubtless  is,  true  that  the  witness, 
in  testifying,  went  beyond  the  ruling  of  the  circuit  judge ; 
but  that  was  an  error  to  be  rectified,  not  by  an  exception  to 
the  ruling,  but  by  a  motion  to  strike  out  so  much  of  the 
testimony  as  went  beyond  the  ruling  of  the  circuit  judge, 
and  it  does  not  appear  that  any  such  motion  was  made. 
The  fourth  exception  must  therefore  be  overruled. 

The  fifth  and  ninth  exceptions  may  be  considered  together. 
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The  circuit  judRe  practically  instructed  the  jury  that,  not- 
withstanding the  clause  in  the  special  contract  whereby  the 
owner  should  assume  the  duty  of  loading  the  cars  with  these 
animals,  the  defendant  would  still  be  liable  for  any  damages 
occasioned  by  overloading  the  cars,  because  by  special 
statute  (Rev.  St.  1893,  §  1678)  it  is  declared  that  **no  rail- 
road company,  in  the  carrying  or  transportation  of  animals, 
shall  overload  the  cars,''  as  no  railroad  company  can  claim 
exemption  under  one  of  the  provisions  of  a  special  agreement 
which  'Ms  in  derogation  of  the  mandates  of  the  statute.'* 
To  this  instruction  two  errors  are  assigned:  (1)  That  it  is 
based  upon  an  improper  construction  of  the  statute;  (2)  that, 
even  if  the  statute  was  properly  construed,  it  cannot  be 
applied  to  the  present  case,  involving  interstate  shipments, 
because  (exception  9)  it  is  in  conflict  with  the  provision  in 
section  8,  art.  1,  of  the  constitution  of  the  United  States, 
investing  congress  with  the  power  **to  regulate  commerce 
with  foreign  nations,  and  among  the  several  states,  and  with 
the  Indian  tribes,"  usually  spoken  of  as  the  ''Interstate 
Commerce  Clause  of  the  Federal  Constitution." 

As  to  the  first  error  assigned,  we  would  remark,  in  the 
first  place,  that  the  rule  is  well  settled  that  it  is  the  duty  of 
a  railroad  company,  as  a  common  carrier,  to  load  its  cars 
«  _-,  .^,  with  all  freight  intrusted  to  it  f or  transporta - 
SSSS^IS"-  tion.  As  is  said  in  5  Am.  &  Eng.  Enc.  Law 
SlSS^^^Sf^'   (2d  Ed.),  at  page  189,  "The  duty  of  loading 

I>aty  by  Bhlppor. 

freight  of  any  kind  upon  the  cars  rests 
primarily  upon  the  carrier."  This  is  a  reasonable  and 
proper  rule  for  the  protection  both  of  the  shipper  and 
carrier ;  for  it  must  be  assumed  that  the  agents  and  servants 
of  the  carrier  are  much  better  acquainted  with  the  nature 
and  capacity  of  its  cars,  and  have  moie  skill  in  properly 
loading  the  cars,  than  the  shipper.  This  being  so,  it 
must  be  assumed  that  the  legislature,  in  using  the  lan- 
guage found  in  the  statute,  recognizing  the  well -settled 
general  rule,  intended  to  forbid  railroad  companies  from  vio- 
lating this   primary   duty,  and  imposed   a  penalty  for  such 
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violation.  It  is  contended,  however,  that  by  the  terms  of  the 
special  contracts  under  which  these  animals  were  shipped 
the  plaintiff  expressly  agreed  to  assume  the  duty  of  loading 
the  cars  at  his  own  risk,  and  released  the  defendant  from 
any  liability  occasioned  by  injuries  or  losses  resulting  from 
overloading  the  cars.  This  is  true,  except  that  the  plaintiff 
did  not  exclusively  assume  this  duty;  for  the  terms  of  the 
contract  are  ''that  the  said  owner  and  shipper  is  to  load, 
transfer,  and  unload  said  stock  (with  the  assistance  of  the 
company's  agent  or  agents)  at  his  own  risk,''  and  the  testi- 
mony tends  to  show  that  the  plaintiff  was  assisted  by  the 
agents  of  the  company  in  loading  the  cars.  But,  waiving 
this,  and  assuming  that  the  cars  were  loaded  exclusively  by 
the  plaintiff,  his  servants  or  agents,  the  practical  question 
presented  is  whether  a  common  carrier — a  railroad  com- 
pany— can  relieve  itself  from  liability  for  damages  resulting 
from  injuries  to  or  losses  of  cattle  intrusted  to  it  for  transpor- 
tation, occasioned  by  overloading  the  cars  in  which  such 
cattle  were  being  transported,  by  such  a  special  contract  as 
that  relied  upon  in  this  case.  It  is  not,  and  cannot  be> 
denied  that,  in  this  state,  at  least,  a  common  carrier  may, 
by  special  contract,  limit  his  common-law  liability,  provided, 
always,  that  he  does  not  thereby  undertake  to  exempt 
himself  from  liability  for  his  own  negligence.  Swindler  v. 
Billiard,  2  Rich.  Law  286;  Baker  v,  Brinson,  9  Rich.  Law 
201;  and  Wallingford  v.  Railroad  Co.,  26  S.  C.  258,  30  Am. 
&  Eng.  R.  Cas.  40,  2  S.  E.  19.  So  that  the  inquiry  is 
narrowed  down  to  the  question  whether  the  provision  in 
these  contracts  exempting  the  defendant  from  liability  for 
the  consequences  of  overloading  the  cars  is  not  practically 
an  attempt  to  exempt  itself  from  liability  for  its  own  negli- 
gence. If,  as  we  have  seen,  it  is  the  primary  duty  of  the 
carrier  to  load  freight  of  any  kind  intrusted  to  it  for  trans- 
portation, and  if,  as  was  held  in  Railroad  Co.  ^ 
V.  Swift,  12  Wall.  262,  the  liability  of  a  com-  £SSlSS°*" 
mon  carrier  is  not  affected  by  the  fact  that  the  ^***'"^*^* 
car  is   loaded    by     the  owner  of  the  goods  intrusted  to  it 
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for  transportation  (for  upon  him  rests  the  duty  to 
see  that  the  packing  and  conveyance  are  such  as  to 
secure  its  safety,  and  the  consequences  of  his  neglect 
in  these  particulars  cannot  be  transferred  to  the  owner 
of  the  property),  it  would  seem  to  follow  necessarily 
that  the  provision  in  these  contracts  exempting  the  defendant 
from  the  consequences  of  overloading  the  cars  is  an  attempt 
to  exempt  defendant  from  liability  for  negligence  in  perform- 
ing its  own  duty,  and  cannot,  therefore,  avail  the  defendant 
anything,  even  if  there  were  no  statute  forbidding  a  railroad 
company  from  overloading  its  cars  with  live  stock. 

Under  this  view,  it  is  scarcely  necessary  for  us  to  consider 
the  second  error  above  imputed  to  the  circuit  judge  by  the 
ninth  exception.  But  as  the  circuit  judge  based  his  charge 
Bame-Bome-  largely,  if  uot  cxclusivcly,  upon  the  provisions 
S«uSSoS^^"  of  section  1678  of  the  Revised  Statutes  of  1893, 
"*"**'  and  held  expressly  that  such  statute  was  not 

affected  by  the  interstate  commerce  clause  of  the  federal  con- 
stitution, it  may  be  proper  that  we  should  inquire  whether 
he  erred  in  this  respect.  The  question  as  to  the  scope  and 
effect  of  this  famous  clause  has  been  considered  in  a  great 
many  cases  decided  by  the  supreme  court  of  the  United 
States, — the  final  arbiter  of  such  a  question.  We  do  not 
deem  it  necessary  in  this  case  to  consider  the  question  at  any 
length,  but  propose  to  state  briefly  some  of  the  reasons  why 
the  circuit  judge,  in  our  opinion,  did  not  err  in  the  view 
which  he  took.  In  Covington  &  C.  Bridge  Co.  v,  Kentucky, 
154  U.  S  ,  at  page  209,  14  Sup.  Ct.  1088,  it  is  said  by  Mr. 
Justice  Brown,  in  delivering  the  opinion  of  the  court: 
**The  adjudications  of  this  court  with  respect  to  the  power 
of  the  states  over  the  general  subject  of  commerce  are  divisi- 
ble into  three  classes :  First,  those  in  which  the  power  of 
the  state  is  exclusive;  second,  those  in  which  the  state  may 
act  in  the  absence  of  legislation  by  congress;  third,  those  in 
which  the  action  of  congress  is  exclusive,  and  the  states  can- 
not interfere  at  all.'*  It  is  not  true,  therefore,  as  seems 
sometimes  to  have  been  supposed,  that  any  state  legislation 
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which  a£fects  interstate  commerce  is  in  conflict  with  the  fed- 
eral constitution,  and  therefore  void.  On  the  contrary,  it  is 
well  settled  by  the  cases  cited  in  Covington  &  C.  Bridge  Co. 
V.  Kentucky,  supra,  that  the  mere  fact  that  a  state  statute 
may  incidentally  affect  interstate  commerce  is  not  conclusive 
of  the  question.  One  very  recent  case  (although  many  others 
might  be  cited)  will  be  sufficient  to  show  this.  In  Railroad 
Co.  V.  Solan,  169  U.  S.  133,  18  Sup.  Ct.  289,  it  was  held  that 
a  statute  of  a  state  providing  that  no  contract  shall  exempt 
any  railroad  corporation  from  the  liability  of  a  common  car- 
rier, or  carrier  of  passengers,  which  would  have  existed  if 
no  contract  had  been  made,  does  not,  as  applied  to  a  claim 
for  an  injury  happening  within  the  state  under  a  contract  for 
interstate  transportation,  contravene  the  provision  of  the 
constitution  of  the  United  States  empowering  congress  to 
regulate  interstate  commerce.  The  case  was  this  :  The  plain- 
tiff, while  traveling  in  the  caboose  of  a  freight  train  of  defend- 
ant, upon  which  his  cattle  were  being  transported  under  a 
special  contract,  was  injured  by  reason  of  defendant's  negli- 
gence, and  brought  his  action  for  damages.  One  of  the 
defenses  set  up  was  that  by  a  clause  in  the  special  contract 
under  which  plaintiff  and  his  cattle  were  carried  it  was, 
among  other  things,  agreed  that,  in  consideration  of  a  reduced 
rate  of  charges,  *'the  company  shall  in  no  event  be  liable  to 
the  owner  or  person  in  charge  of  said  stock  for  any  injury  to 
his  person  in  any  amount  exceeding  the  sum  of  $500."  The 
plaintiff  obtained  a  verdict  for  $1,000,  and  the  case  was 
eventually  carried  to  the  supreme  court  of  the  United  States, 
where  the  only  question  was  whether  the  statute  of  Iowa,  in 
which  state  the  injuries  were  received,  was  in  conflict  with 
the  interstate  commerce  clause  of  the  United  States  constitu- 
tion; it  being  conceded  that  the  shipment  of  the  cattle  was 
an  interstate  shipment.  Regarding  that  case  as  practically 
identical  in  principle  with  the  case  under  consideration,  we 
quote  liberally  from  the  opinion  of  the  court,  delivered  by 
Mr.  Justice  Gray:  "Railroad  corporations,  like  all  other 
corporations  and  persons  doing  business  within  the  territorial 
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jurisdiction  of  the  state,  are  subject  to  its  law.  It  is  in  the 
law  of  the  state  that  provisions  are  to  be  found  concerning: 
the  rights  and  duties  of  common  carriers  of  persons  or  of 
goods,  and  the  measures  by  which  injuries  resulting  from 
their  failure  to  perform  their  obligations  may  be  prevented  or 
redressed.  Persons  traveling  on  interstate  trains  are  as  much 
entitled,  while  within  the  state,  to  the  protection  of  that  state, 
as  those  who  travel  on  domestic  trains.  A  carrier  exercising 
his  calling  within  a  particular  state,  although  engaged  in  the 
business  of  interstate  commerce,  is  answerable,  according  to 
the  law  of  the  state,  for  acts  of  nonfeasance  committed  within 
its  limits.  *  *  *  It  is  equally  within  the  power  of  the 
state  to  prescribe  the  safeguards  and  precautions  foreseen  to 
be  necessary  and  proper  to  prevent  by  anticipation  those 
wrongs  and  injuries  which,  after  they  have  been  inflicted, 
the  state  has  the  power  to  punish  and  redress.  The  rules 
prescribed  for  the  construction  of  railroads,  and  for  their 
management  and  operation,  designed  to  protect  persons  and 
property  otherwise  endangered  by  their  use,  are  strictly 
within  the  scope  of  the  local  law.  They  are  not  in  them- 
selves regulations  of  interstate  commerce,  although  they  con- 
trol in  some  degree  the  conduct  and  liability  of  those  engaged 
in  such  commerce.  So  long  as  congress  has  not  legislated 
upon  the  particular  subject,  they  are  rather  to  be  regarded 
as  legislation  in  aid  of  such  commerce,  and  as  a  rightful 
exercise  of  the  police  power  of  the  state  to  regulate  the  rights 
and  duties  of  all  persons  and  corporations  within  its  limits." 

Exceptions  5  and  9  must  therefore  be  overruled. 

The  exceptions  numbered  6  and  8  may  be  considered 
together.  They  both  proceed  upon  the  assumption  that 
inasmuch  as  by  the  terms  of  the  special  contract  it  was 
agreed  that  the  shipper  or  his  agent  should  ride  on  the  freight 
train  by  which  the  cattle  were  transported,  and  look  after  the 
loading  and  unloading  of  the  same  in  transitu^  this  relieved 
the  carrier  from  doing  so,  and  therefore  if  the  cattle  sustained 
any  injury  by  reason  of  the  failure  to  perform  these  duties 
the  company  would  not  be  liable.  But,  as  was  held  in  Comer 
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V.  Railroad  Co.,  52  S.  C.  36,  29  S.  E.  637,  the  assumption  is 
untenable,  because  it  ignores  the  express  provision  of  the 
section  of  the  Revised  Statutes  above  referred  to,  which 
requires  the  railroad  company  to  perform  these  duties  if  the 
owner  or  shipper  fails  to  do  so.  While,  therefore,  it  may  be 
true  that  the  circuit  judge  overlooked  the  provision  of  the 
special  contract  which  required  the  shipper  or  his  agent  to 
ride  on  the  train  by  which  the  cattle  were  transported,  yet 
such  error  was  entirely  harmless;  for,  as  we  shall  presently 
show,  the  burden  of  proof  was  upon  the  defendant  to  show 
that  the  injuries  complained  of  were  the  result  of  the  default 
of  the  plaintiff,  and  not' due  to  its  own  negligence.  These 
exceptions  must  therefore  be  overruled. 

It  only  remains  to  consider  the  seventh  exception,  which 
presents  the  question  as  to  which  party  must  take  the  burden 
of  proof  in  a  case  like  this.  Counsel  for  appellant  very 
properly  concedes  that  this  question  is  concludes  aame-Limiu 
by  the  case  of  Swindler  v.  Hilliard,  2  Rich.  Law  Si|^=°*^* 
286,  and  Wallingford  v.  Railroad  Co.,  26  S.  C.  »^~o'^^^'- 
258,  30  Am.  &  Eng.  R.  Cas.  40,  2  S.  E.  19,  to  which  might 
have  been  added  the  cases  of  Baker  v.  Brinson,  9  Rich. 
Law  201,  and  Johnstone  v.  Railroad  Co.,  39  S.  C.  55,  55 
Am.  &  Eng.  R.  Cas.  346,  17  S.  E.  512.  But  he  contends 
that  the  reason  of  the  rule  laid  down  in  these  cases  is  that 
the  injury  and  manner  of  injury  are  supposed  to  be  known 
only  by  the  carrier  and  his  servants,  the  owner  being  sup- 
posed not  to  know  anything  about  it,  and  that  as  such  reason 
does  not  exist  in  the  case,  where  the  shipper  or  agent  is 
required  to  ride  on  the  train  and  look  after  the  cattle  while 
tn  iransiiuy  the  rule  should  not  be  applied  to  this  case.  But 
the  reason  stated  is  not  the  only  reason  of  the  rule.  Prom 
what  is  said  in  Baker  v.  Brinson,  it  is  apparent  that  the  court 
rested  its  conclusion  also  upon  the  ground  that  the  contract 
for  exemption  from  liability  from  injury  resulting  from  a 
certain  specified  cause  does  not  affect  the  general  character 
of  the  carrier,  and  only  extends  the  grounds  upon  which  he 
may  claim  exemption,  beyond  those  which  the  common  law 
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alone  recoi^nizes, — the  act  of  God  or  the  public  enemy  ;  and 
in  the  absence  of  any  special  contract  the  carrier  must  show 
that  the  injury  resulted  from  one  of  those  two  causes,  and 
the  burden  of  proof  is  upon  him  to  show  this.  Upon  the 
same  principle,  where  there  is  a  special  contract  extending^ 
these  causes  of  exemption  the  burden  of  proof  is  upon  the 
carrier  to  show  that  the  injury  complained  of  resulted,  not 
from  his  own  negligence,  but  from  one  of  the  causes  men- 
tioned in  the  special  contract.  Besides  this,  in  both  Walling- 
ford  V.  Railroad  Co.  and  Johnstone  v.  'Railroad  Co.  there 
was  a  special  contract  providing  that  the  shipper  or  his  agent 
should  be  furnished  free  transportation  on  the  train  by  which 
the  live  stock  was  transported,  and  the  court  did  not  seem  to 
think  that  circumstance  affected  the  rule.  It  is  true  that  the 
contracts  in  neither  of  those  cases  required,  but  only  permitted, 
the  shipper  or  his  agent  to  ride  upon  the  train  by  which  the 
live  stock  was  transported,  while  the  contract  in  this  case 
does  require  the  shipper  or  his  agent  to  ride  on  the  train  which 
carried  the  cattle ;  but  we  do  not  think  that  this  circumstance 
should  have  the  effect  of  changing  the  well -settled  rule, — 
more  especially  when,  as  we  understand  the  testimony,  this 
requirement  was  not  complied  with  in  this  case,  and  the  statute 
expressly  required  the  railroad  company  to  look  after  the 
cattle  if  the  owner  failed  to  do  so.  The  seventh  exception 
must  therefore  be  overruled.  The  judgment  of  this  court  is 
that  the  judgment  of  the  circuit  court  be  affirmed. 


NOTES. 

CARRIAGE  OF  LIVE  STOCK— LIABILITY  FOR  DAMAGE   FROM  LOADING  WHERE 

LOADED  BY  SHIPPER. 

General  Rule. — Where  live  stock  was  loaded  on  the  cars  by  the 
shipper  in  accordance  with  a  special  contract,  he  cannot  hold  the 
railroad  liable  for  loss  or  damage  resulting  from  improper  loading. 
Newby  t/.  Chicago, R.I.  &P.  Ry.  Co.,  38  Mo.  App.  408;  Fort  Worth, 
etc.,R.  Co.  V,  Ward  (Tex.  Civ.  App.),  32  S.  W.  Rep.  14;  Fordyce 
V,  McFlynn,  56  Ark.  424. 
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Promiscuous  Intermingling  of  Cattle— Overloading  Cars — Instruc- 
tions.— In  an  action  to  recover  damages  for  the  loss  of  live  stock 
shipped  over  defendant's  road,  where  there  is  evidence  that,  on 
reaching  their  destination,  plaintiffs'  cattle  had  the  appearance  of 
having  been  trampled  on,  and  were  much  bruised,  and  that  this  was 
caused  by  the  fact  that  plaintiffs  had  loaded  the  cattle  promiscuously, 
without  reference  to  their  age,  sex,  condition,  or  size,  it  is  error  to 
refuse  an  instruction  that  plaintiffs  are  not  entitled  to  recover  for 
injurfes  resulting  from  the  promiscuous  intermingling  of  the  cattle, 
and  this  error  is  not  cured  by  an  instruction  that  defendant  is  not 
liable  for  injuries  resulting  from  ''overloading"  the  cars.  Missouri 
Pac.  R.  Co.  V,  EJdwards  (Texas  Sup.  Ct.,  Oct.,  1890),  14  S.  W.  Rep. 
607. 

Liability  for  Stock  Shipped  in  Owner's  Private  Car. — In  Fordyce  v, 
McFlynn,  56  Ark.  424,  it  was  held  that  a  railroad  company  was  lia- 
ble as  a  common  carrier  for  injury  to  live  stock,  although  the  car  in 
which  the  shipment  was  made  was  the  private  property  of  the  owner 
of  the  stock ;  but  where  the  shipper  of  stock  furnished  his  own  car 
and  loans  it  for  shipment,  the  carrier  is  not  liable  for  injury  to  the 
stock  because  of  negligence  in  loading  it,  notwithstanding  it  may 
have  been  the  duty  of  the  carrier's  agents  to  examine  the  train  and  see 
that  it  was  properly  loaded.  In  this  case  the  court  observed  :  *  *By  the 
terms  of  the  contract  the  plaintiffs  undertook  to  furnish  and  load  the 
cars  for  the  carriage  of  their  animals.  They  thereby  represented 
themselves  as  competent  to  do  the  entire  work  of  loading,  and,  if 
they  did  it  carelessly,  and  thereby  caused  the  injury  complained  of, 
the  defendants  would  not  be  liable,  although  it  appear  that  there  was 
a  general  duty  resting  upon  the  conductor  to  examine  trains  under 
his  control,  and  see  that  they  were  properly  loaded.  If  such  duty 
existed  generally,  its  performance  in  this  case  was  excused  by  the 
plaintiffs.  And  if  the  conductor,  relying  upon  their  professed  com- 
petency and  the  careful  performance  of  their  undertaking,  refrained 
from  making  the  examination  necessary  to  detect  their  incompetency 
or  neglect,  the  carrier  is  not  liable  for  injuries  occasioned  by  either. 
RaUway  Co.  v.  Weakly,  SO  Ark.  397." 

Negligence  in  Failing  to  Fasten  Car  Door. — After  cattle  had  been 
loaded  on  the  car  by  the  shipper  in  pursuance  of  a  special  agreement, 
and  the  train  had  started,  a  steer  jumped  out  through  a  door  negli- 
gently left  open  by  the  shipper's  employees,  and  was  killed.  Held^ 
that  the  railroad  company  was  not  liable.  Newby  v,  Chicago,  R.  I.  & 
P.  Ry.  Co.,  19  Mo.  App.  391. 

Where  Shipper  Insists  on  Loading. — Where  the  shipper  insists  on 
loading  a  race-horse  on  the  car,  and  it  is  injured  through  being 
improperly  loaded  by  him,  the  carrier  is  not  liable.     Bowie  v,    Haiti- 
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more,  etc.,  R.  Co.,  1  MacArthur  (D.  C.)  94.  In  this  case  it  was  also 
held  that  the  carrier  was  not  t>ound  to  refuse  to  carry  the  horse 
because  of  the  shipper's  refusal  to  allow  the  railroad  employees  to  do 
the  loading. 

Drovers  Permitted  to  Load. — Where  it  is  the  duty  of  the  railroad 
company  to  load  stock  on  the  cars,  and  the  carrier's  agents  know- 
ingly permit  the  drovers  to  discharge  such  duty  in  such  manner  that 
the  stock  is  injured  because  of  being  overcrowded,  the  company  is 
liable.     Ritz  v,  Pennsylvania  R.  Co.,  3  Phila.  82. 

Recovery  Allowed  Notwithstanding  Shipper's  Improper  Loading. 
— Where  it  is  the  shipper's  duty  under  a  special  agreement  to  load  a 
horse  on  a  car,  and  he  does  so,  and  carelessly  leaves  it  untied,  and 
the  car  is  moved  and  the  animal  is  injured  in  consequence  of  being 
loose,  the  carrier  is  liable,  provided  it  was  chargeable  with  notice 
that  the  horse  was  loose,  and  the  injury  was  the  probable  result  of 
moving  the  car  under  the  circumstances.  Doan  v,  St.  I^ouis,  K.  & 
N.  W.  Ry.  Co.,  38  Mo.  App.  408. 


Ward 
Missouri  Pac.  Ry.  Co. 

{Supreme  Court  of  Missouri^  June  12^  /goo.) 

Carriage  of  Freight — Discrimination — Reduced  Valuation  of  Goods 
— Interstate  Commerce  Act. — Under  the  interstate  commerce  act,  it 
is  not  lawful  for  a  carrier  subject  to  the  act  to  charge  a  rate  "less 
than  the  regular  rate,"  where  the  reduction  is  made  merely  in  con- 
sideration of  a  reduced  valuation  being  placed  upon  the  property 
shipped. 

Same — Rates — Evidence. — It  is  no  denial  of  the  fact  of  the  exist- 
ence of  an  established  rate,  for  defendant's  station  agent  to  testify 
that  in  order  to  get  that  rate  the  company  requires  all  shippers  to 
sign  a  bill  of  lading  wherein  it  is  stipulated  that  the  value  of  the 
property  shipped  does  not  exceed  $5  per  100  pounds. 

Same — Reduced  Valuation  Clause — Consideration.*— There  must 
be  a  consideration  for  a  '^reduced  valuation  clause"  in  a  contract  of 
shipment,  or  it  is  void. 

*See  noie,  13  Am.  &  Eng.  R.  Gas.,  N.  S.,  163  ;  Paddock  v,  Missouri 
Pac.   Ry.  Co.  (Mo.),  17  Am.  &  Eng.  R.  Cas.,  N.  S.,  310. 
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Same — Limiting  Liability— Failure  to  Give  Notice  of  Claim. — A 
failure  to  comply  with  a  provision  of  the  bill  of  tading,  requiring, 
as  a  condition  precedent  to  the  carrier's  liability  for  loss  or  damage, 
that  notice  of  claims  for  damages  be  given  within  a  certain  period, 
is  no  defense,  if  the  carrier  was  not  harmed  by  such  failure. 

Same — Same — Notice  of  Claim — Construction  of  Contract.* — The 
bUl  of  lading  merely  required,  in  this  connection,  that  claims  for 
damages  must  be  reported  within  36  hours  after  the  consignee  has 
been  been  notified  of  the  arrival  of  the  freight  at  the  place  of  deliv- 
ery. Held^  that  when  a  carrier  invokes  such  a  limitation  of  its  lia- 
bility it  must  show  that  both  the  spirit  and  letter  of  the  requirement, 
was  violated ;  and  that,  under  the  bill  of  lading,  plaintiff  was  not  re- 
quired to  give  the  notice  in  regard  to  freight  which  did  not  arrive  at 
the  place  of  delivery. 

Appeal  by  defendant  from  Jackson  county  circuit  court. 
Affirmed. 

Elijah  Robinson  and  Lee  B.  Ewing^  for  appellant. 
Edward  L.  Massie  and  Yeager  &  Strother^  for  respondent. 

Robinson,  J.  On  September  18, 1895.  the  plaintiff  shipped 
from  Pittsburg,  Kan.,  to  Kansas  City,  Mo.,  over  the  line 
of  defendant's  railroad,  a  lot  of  household  furniture  and 
three  boxes   of  household  goods   and  notions.     ^     ^  ^  ^ 

^  Case  stated. 

One  of  these  boxes  plaintiff  never  received, 
and  to  recover  the  damages  occasioned  thereby  this  suit 
was  be^un.  At  the  trial,  plaintiff  recovered  a  judgment 
for  $300;  and  defendant,  after  the  usual  preliminaries  to 
that  end,  took  the  case  on  appeal  to  the  Kansas  City 
court  of  appeals.  When  the  case  came  up  for  hearing 
in  that  court,  it  was  ordered  transferred  to  this,  for  the 
reason,  as  expressed  in  said  order,  ''that  said  cause  involves 
the  construction  of  the  interstate  commerce  law,  as  appeals 
by  said  respondent's  instruction  numbered  3  and  the  briefs 
of  counsel."     Defendant  filed  an  answer  setting  up  a  contract 

•See  Dixie  Cigar  Co.  v.  Southern  Bxp.  Co.  (N.  Car.),  10  Am.  & 
Eng.  R.  Cas.,  N.  S.,  863,  and  note^  863  etseq, ;  Richardson  v,  Chicago 
A  A.  Ry.  Co.  (Mo.),  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  170,  ^n^  foot-note , 
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of  shipment,  wherein  it  was  agreed  between  plaintiff  and 
defendant  that,  in  consideration  of  reduced  rate  of  freight, 
the  valuation  of  said  property  shipped  should  not  exceed  the 
sum  of  $5  per  100  pounds,  and  that  if  the  same  should  be  lost 
or  destroyed  while  in  transit,  or  before  delivery  to  the  con- 
signee, the  defendant  would  be  liable  only  for  the  sum  of  $5 
per  100  pounds.  The  answer  further  alleged  that  said  prop- 
erty named  in  plaintiff 's  petition,  and  therein  charged  to  have 
been  lost  by  defendant,  did  not  weigh  more  than  200  pounds. 
It  is  further  alleged  that  by  the  terms  of  said  contract  of  ship- 
ment the  consignor  of  said  property  stipulated  and  agreed 
"that  all  claim  for  damages  growing  out  of  the  shipment  and 
transportation  of  said  property  should  be  reported  by  the 
consignee,  in  writing,  to  the  delivery  line,  within  36  hours 
after  the  consignee  had  been  notified  of  the  arrival  of  the 
freight  at  the  place  of  delivery,"  and  this  plaintiff  had  failed 
to  do.  Plaintiff,  by  way  of  reply,  stated  that  in  the  bill  of 
lading  sued  on  there  did  appear  a  limitation  valuation  clause, 
but  that  notwithstanding  that  fact  '*the  tariff  rate  actually 
charged  and  collected  by  the  defendant  for  said  shipment 
was,  in  truth  and  in  fact,  according  to  the  regular,  published 
schedule  of  rates  and  charges  establishment  by  the  defend- 
ant, and  in  force  at  the  time  of  said  shipment,  and  that  the 
rate  so  charged  was  not  in  fact  any  reduction  from  the 
regular  schedule  rate  from  Pittsburg,  Kansas,  to  Kansas 
City,  Mo.,  and  that  any  rate  defendant  may  purport  to  have 
which  is  greater  or  less  than  the  schedule  rate  is  unlawful 
and  void,  and  in  violation  of  an  act  of  congress  to  regulate 
commerce;  and  further  states  that  the  provision  of  said  bill 
of  lading  purporting  to  limit  the  valuation  of  the  property 
therein  described  and  herein  sued  for  was  and  is  unlawful, 
without  consideration,  and  void,  and  in  violation  of  the 
interstate  commerce  law  in  such  cases  made  and  provided." 
1.  Appellant's  chief  assignment  of  error  is  the  action  of 
the  trial  court  in  giving  to  the  jury  an  instruction  in  behalf 
of    plaintiff    to    the    effect    that    in     assessing    plaintiff's 
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damai:es  tbey  would  disregard  the  limitation  valuation 
agreement  in  the  bill  of  lading  issued  by  the  camaseot 
defendant  company,  and  that  their  verdict  S^*2^^ 
should  be  for  such  amount  as  they  may  believe  St^°<S£S^ 
from  the  evidence  was  the  actual  value  of  the  ^^ 
goods  sued  for,  at  the  point  of  shipment,  not  exceeding  the 
sum  named  in  plaintiff's  petition.  Whether  the  court,  in 
giving  instruction  numbered  3,  complained  of  by  appellant, 
thought  the  limitation  valuation  clause  in  the  bill  of  lading, 
based  upon  a  rate  of  tariff  less  than  the  regular  rate,  void 
because  in  contravention  of  the  interstate  commerce  act,  or 
whether,  from  all  the  testimony,  it  determined  that,  notwith* 
standing  the  recitation  in  the  bill  of  lading,  no  reduced 
charge  or  tariff  rate  was  in  fact  given  to  plaintiff  (and  hence 
no  consideration  for  the  promise  to  accept  a  value  less  than 
the  true  one  for  the  property  shipx)ed,  in  the  event  of  its  loss 
or  damage),  there  is  nothing  appearing  of  record  to  indicate. 
For  either  reason  the  court's  action  might  properly  be  sus- 
tained. If  we  look  solely  to  the  face  of  the  bill  of  lading 
itself,  unaided  by  outside  testimony,  clearly  it  must  appear 
as  a  shipping  contract  prohibited  by  the  interstate  commerce 
act.  The  clause  in  question  reads  as  follows:  ''In  consid- 
eration of  the  rate  of  tariff,  which  is  less  than  the  regular 
rate  from  Pittsburg,  Kan.,  to  Kansas  City,  Mo.,  being 
granted  and  agreed  upon,  to  apply  to  the  shipment  herein 
described,  consisting  of  the  articles  described  below,  con- 
signed by  G.  E.  McKim  to  F.  W.  Ward,  it  is  hereby  agreed 
by  the  undersigned,  in  whose  favor  this  contract  is  executed, 
that  the  valuation  of  my  said  goods  above  described  shall 
not  exceed  five  dollars  per  hundred  pounds;  and  if  the  same 
are  lost  or  damaged  while  in  transit,  or  before  delivery  is 
effected  to  consignee,  and  said  Mo.  Pac.  Co  ,  or  any  other 
line  over  which  the  said  goods  may  be  carried  under  this 
contract,  shall  be  legally  liable  for  such  loss  or  damage,  the 
amount  of  value  claimed  therefor  shall  not  exceed  the  said 
sum  of  five  dollars  per  hundred  pounds.  [Signed]  G.  K. 
McKim." 

19  (N  s)  A  &  B  R  Cas— 3 
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That  the  chief  and  essential  aim  of  the  interstate  com- 
merce act  was  to  require  equality  and  uniformity  in  all 
transportation  charges  to  all  persons  for  similar  service, 
shipping  from  one  state  to  another,  and  to  prevent  unreason- 
able and  undue  preferences  to  persons,  corporations,  or 
localities  by  way  of  special  or  reduced  rates,  is  most  mani-^ 
fest.     By  sections  2  and  3  of  said  act  it  is  provided : 

**Sec.  2.  That  if  any  common  carrier  subject  to  the  provi- 
sions of  this  act  shall,  directly  or  indirectly,  by  any  special 
rate,  rebate,  drawback,  or  other  device,  charge,  demand, 
collect  or  receive  from  any  person  or  persons  a  greater  or 
less  compensation  for  any  service  rendered,  or  to  be  rendered, 
in  the  transportation  of  passengers  or  property,  subject  to 
the  provisions  of  this  act,  than  it  charges,  demands,  collects 
or  receives  from  any  other  person  or  persons  for  doing  for 
him  or  them  a  like  and  contemporaneous  service  in  the 
transportation  of  a  like  kind  of  traffic  under  substantially 
similar  circumstances  and  conditions,  such  common  carrier 
shall  be  deemed  guilty  of  unjust  discrimination,  which  is  ' 
hereby  prohibited  and  declared  to  be  unlawful. 

*'Sec.  3.  That  it  shall  be  unlawful  for  any  common  carrier 
subject  to  the  provisions  of  this  act  to  make  or  give  any 
undue  or  unreasonable  preference  or  advantage  to  any  par- 
ticular person,  company,  firm,  corporation,  or  locality,  or 
any  particular  description  of  traffic,  in  any  respect  whatso- 
ever, or  to  subject  any  particular  person,  company,  firm, 
corporation  or  locality,  or  any  particular  description  of 
traffic,  to  any  undue  or  unreasonable  prejudice  or  disadvan- 
tage in  any  respect  whatsoever."     24  Stat.  379. 

By  section  6  of  an  act  to  amend  in  part  said  original  act  of 
February  4,  1887,  passed  March  2,  1889,  it  is  provided: 

**Sec.  6.  That  every  common  carrier  subject  to  the  pro- 
visions of  this  act  shall  print  and  keep  open  to  public 
inspection  schedules  showing  the  rates  and  fares  and  charges 
for  the  transportation  of  passengers  and  property  which 
any  such  common  carrier  has  established  and  which  are  in 
force  at  the  time  upon  its  route.     The  schedules  printed  as 
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aforesaid  by  any  common  carrier  shall  plainly  state  the 
places  upon  its  railroad  between  which  property  and  passen- 
gers will  be  carried,  and  shall  contain  the  classification  of 
freight  in  force,  and  shall  also  state  separately  the  terminal 
charges  and  any  rules  or  regulations  which  in  any  wise 
change,  affect,  or  determine  any  part  or  the  aggregate  of 
such  aforesaid  rates  and  fares  and  charges.  Such  schedules 
shall  be  plainly  printed  in  large  type,  and  copies  for  the  use 
of  the  public  shall  be  posted  in  two  public  and  conspicuous 
places,  in  every  depot,  station,  or  office  of  such  carrier  where 
passengers  or  freight,  respectively,  are  received  for  transpor- 
tation, in  such  form  that  they  shall  be  accessible  to  the 
public  and  can  be  conveniently  inspected.  *  *  *  ^q 
advance  shall  be  made  in  the  rates,  fares  and  charges  which 
have  been  established  and  published  as  aforesaid  by  any 
common  carrier  in  compliance  with  the  requirements  of  this 
section,  except  after  ten  days*  public  notice,  which  shall 
plainly  state  the  changes  proposed  to  be  made  in  the  sched- 
ule then  in  force,  and  the  time  when  the  increased  rates, 
fares  or  charges  will  go  into  effect ;  and  the  proposed  changes 
shall  be  shown  by  printing  new  schedules,  or  shall  be  plainly 
indicated  upon  the  schedules  in  force  at  the  time  and  kept 
open  to  public  inspection.  Reductions  in  such  published 
rates,  fares,  or  charges  shall  only  be  made  after  three  days' 
previous  public  notice,  to  be  given  in  the  same  manner  that 
notice  of  an  advance  in  rates  must  be  given.  And  when  any 
such  common  carrier  shall  have  established  and  published  its 
rates,  fares,  and  charges  in  compliance  with  the  provisions  of 
this  section,  it  shall  be  unlawful  for  such  common  carrier  to 
charge,  demand,  collect  or  receive  from  any  person  or  persons 
a  greater  or  less  compensation  for  the  transportation  of  pas- 
sengers or  property,  or  for  any  services  in  connection  there- 
with, than  is  specified  in  such  published  schedule  of  rates, 
fares,  and  charges  as  may  at  the  time  be  in  force.  *  *  *  *  * 
25  Stat.  855. 

If  these  acts  mean  anything,  clearly  it  is  that  all  transpor- 
tation companies  are  peremptorily  required  to  fix  and  make 


36  CARRIERS  OF  FREIGHT  Vol  XIX 

(NS) 

Ward  V,  Missouri  Pac.  Ry.  Co 

all  tariff  charges  equal  for  like  services  rendered  under  sub- 
stantially similar  conditions.     If    there  is  but  one  rate  or 
charge  permissible  for   one  class  of  freight  under  the  act  in 
question,  then  such  a  thing  as  a  rate  ''less  than  the  regular 
rate"  is  prohibited,  and  defendant  ought  not  to  be  permitted 
to  plead  the  violation  of  law  as  a  defense  to  liabilities  incurred 
in  the  line  of  its  duty  as  a  common  carrier  under  the  law. 
To  say  that  the  rate  established  by  the  bill  of  lading  (''less 
than  the  regular  rate")  was  made  in  consideration  that  plain- 
tiff placed  a  reduced  valuation  upon  the  prox)erty  shipped 
does  not  put  the  contract  of  shipment  without  the  prohibition 
of  the  act,  but  simply  illustrates  how,  by  the  mere  subterfuge 
of  a  reduced  valuation  clause,  inserted  in  shipping  contracts, 
classes  innumerable  might  be  established,  and   the  whole 
scheme  of  uniformity  in  charge  contemplated  in  the  interstate 
commerce  act  be  nullified.     If  the  simple  suggestion  of  a 
diminished  valuation  of  a  designated  article  or  class  of  prop- 
erty to  be  shipped  would  work  for  it  a  new  rate  in  the  schedule 
of  charges  required  to  be   printed  or  hung  up  to  public  view 
in  the  depot  or  station  house  of  the  transportation  company, 
the  provision  of  the  law  forbidding  reductions  as  well  as  advan- 
ces in  the  rate  charges,  except  after  public  notice,  would  mean 
nothing;  and  new  schedules  arranged  and  classes  formed  to 
suit  every  special  friend  of  the  company  or  favored  locality 
applying  for  transportation  rates  would  be  the  rule  and  prac- 
tice, as    before  the  enactment  of   the  law.     The  interstate 
commerce  act  was  passed  to  meet  and  defeat  the  very  evil 
of  "special  or  reduced  rates,"  pleaded  in  this  case  as  a  defense, 
in  part,  to  defendant's  liability.     Special  contract  rates  and 
scheduled  rates,  or  rates  determinable  by  definite  and  pub- 
lished rules,  cannot  be  reconciled  one  with   the  other.     A 
contract  is  special  only  as  it  alters  general  terms  and  condi- 
tions. 

2 .  If  now  we  leave  the  consideration  of  the  question  of  the 
effect  of  the  interstate  commerce  act  upon  the  contract  of 
shipment  as  it  appears  upon  its  face,  and  turn  to  the  consider- 
ation of  the  fact  of   the  case  as   developed   at  the  trial,  the 
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action  of  the  court  in  giving  plaintiff 's  instruction  numbered  3, 
telling  the  jury  to  disregard  the  limitation  valuation  agreement 
in  the  bill  ot  lading,  and  assess  plaintiffs  damages  at  the 
actual  value  of  the  goods  sued  for,  might  be  upheld  upon  the 
further  ground  that  notw^ithstanding  the  recitation  in  the  bill 
of  lading  of  a  '*  rate  of  tariff  which  is  less  than  the  regular  rate 
from  Pittsburg  to  Kansas  City,  Mo. ,  being  granted  and  agreed 
upon,"  no  such  fact  was  shown  to  have  existed;  but,  on  the 
contrary,  all  the  facts  showed  that  no  discrimination  was  made 
in  favor  of  plaintiff,  and  that  he  was  charged  the  regular  tariff 
rate  from  Pittsburg,  Kan.,  to  Kansas  City,  Mo.,  for  the  kind 
and  character  of  freight  shipped  by  him,  as  same  was  pub- 
lished in  the  schedule  of  charges  required  to  be  made  by  the 
defendant  company.  The  mere  statement  by  defendant's  sta- 
tion agent  that  "the  goods  were  carried  at  a  less  rate  than  they 
would  have  been  carried  if  they  had  not  been  released"  is  not 
a  denial  of  the  fact  that  49  cents  per  100  pounds  (the  rate  ac- 
tually paid  for  the  goods  which  he  did  receive)  was  less  than 
the  regular  schedule  of  rates  fixed  and  published  by  the  com- 
pany for  the  character  of  goods  shipped  by  plaintiff  from 
Pittsburg,  Kan.y  to  Kansas  City,  Mo.  In  fact,  the  witness, 
in  direct  terms,  says  that  49  cents  was  the  schedule  rate 
indicated  between  Pittsburg  and  Kansas  City.  A  schedule 
or  fixed  rate  is  a  fact,  and,  when  given  by  a  witness,  he 
cannot  wipe  out,  destroy,  or  avoid  the  force  of  that  fact  by 
telling  why  or  under  what  circumstances  it  was  established 
or  was  sought  to  be  defeated.  It  is  no  denial  of  the  fact  of 
the  existence  of  a  49  cent  per  100  pounds  rate  between  Pitts- 
burg and  Kansas  City,  on  household  goods  of  the  kind 
shipped  in  this  instance,  for  the  station  agent 
of  defendant  to  say  that  in  order  to  get  that  l^ti?e**®'~ 
rate  the  company  requires  all  shippers  to  sign 
a  bill  of  lading  wherein  it  is  stipulated  that  the  value  of  the 
property  shipped  does  not  exceed  $5  per  100  pounds,  and 
that,  in  case  same  is  lost  in  transit  or  before  delivery,  the 
company  shaU  not  be  liable  for  more  than  that  sum.  There 
^as  really  no  substantial  testimony  upon  the  issue  tendered 
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by  defendant, — that  the  tariff  rate  given  plaintiff  was  less 
than  the  regular  or  schedule  rate, — and  for  that  reason  the 
court  might  properly  have  given  plaintiff'.*?  instruction  num- 
SRtne-Beduced  bercd  3.  There  was  no  consideration  for  the 
CTRuse-consider-  **reduced  valuatiou  clause*'    in  the  contract  of 

ation. 

shipment,  and  to  that  extent  it  was  void  and 
inoperative,  and  should  not  have  been  considered  by  the 
jury. 

3.  Appellant  also  pleaded  as  a  defense  to  plaintiff's  action 
that,  by  the  terms  of  the  contract  of  shipment  entered  into 
between  plaintiff  and  itself,  it  was  stipulated  and  agreed  that 
Bame-Limitixiff  ^11  claims  for  damages  growing  out  of  the  ship- 
uretooRe     "    mcut  and  transportation  of  plaintiff's  property 

Notice  of  Olalm.  ^  *^  f      v       J 

should  be  reported  by  the  consignee,  in  writing, 
to  the  delivering  line,  within  36  hours  after  the  consignee 
has  been  notified  of  the  arrival  of  the  freight  at  the  place  of 
delivery,  and  that  plaintiff  did  not  make  his  cl<)im  for  dam- 
ages as  therein  provided.  It  being  shown  at  the  trial  on 
part  of  plaintiff  that  written  notice  of  plaintiff's  claim  of 
damages  was  not  reported  to  defendant  until  September  24, 
1895, — more  than  36  hours  after  he  had  been  notified  of  the 
arrival  of  his  goods  at  Kansas  City, — the  court  was  asked  to 
give  an  instruction  in  the  nature  of  a  demurrer  to  the  evi- 
dence, which  was  refused;  and  that  action  of  the  court 
appellant  now  assigns  as  error.  The  language  of  the  bills  of 
lading,  as  regards  the  matter  of  notice,  reads:  /'Claims  for 
damages  must  be  reported  by  consignee,  in  writing,  to  the 
delivering  line,  within  36  hours  after  the  consignee  has  been 
notified  of  the  arrival  of  the  freight  at  the  place  of  delivery. 
If  such  notice  is  not  then  given,  neither  this  company  nor 
any  of  the  connecting  or  intermediate  carriers  shall  be  liable." 
That  similar  provisions  to  the  above,  in  shipping  contracts, 
do  not  of  themselves  contravene  public  policy,  and  that  like 
limitations  on  the  liabilities  of  transportation  companies  in 
this  state  have  been  upheld,  are  unquestioned;  but,  in 
all  such  cases,  that  such  provisions  must  be  reasonably 
and  justly  construed,  in   their  application  to  the  particular 
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facts  and  conditions  of  each  particular  case,  is  equally  as 
well  grounded.  It  was  never  intended  by  these  limitations 
and  conditions  in  the  shipper's  contract  that  the  just 
responsibility  of  the  common  carrier  should  be  relieved,  or 
that  its  common-law  liabilities  for  neglig^ence  were  to  be 
avoided,  but  only  that  the  carrier  might  thereby  justly  and 
properly  guard  itself  from  imposition  and  fraud  that  other- 
wise might  be  worked  upon  it  if  the  agreed  precautionary 
conditions  and  restrictions  are  not  complied  with.  If  no 
harm  was  done  or  could  have  come  to  the  defendant  in  this 
instance  by  reason  of  the  neglect  of  the  plaintiff  (if  negligence 
it  could  be  called)  to  give  the  designated  notice  within  the 
prescribed  time,  then  the  consideration  for  the  required 
notice  is  wanting,  and  defendant  cannot  complain  of  its  non- 
observance.  On  September  2 ,  1895,  while  the  plaintiff  was 
at  defendant's  depot  in  Kansas  City,  making  inquiry  about 
his  goods,  he  was  informed  that  they  had  arrived.  A  short 
time  afterwards,  when  he  called  for  the  goods,  three  of  the 
boxes,  containing  household  goods,  clothing,  etc.,  could  not, 
at  firstt  be  found.  Search  by  plaintiff  and  defendant's  agents 
tevealed  one  of  the  missing  boxes  in  another  part  of  the 
freight  depot  from  where  the  bulk  of  plaintiff's  goods  and 
furniture  had  been  stored.  Afterwards  plaintiff,  in  company 
with  one  of  defendant's  agents,  went  to  the  car  in  which 
the  goods  had  been  shipped,  and  there  found  another  box 
belonging  to  plaintiff,  and  also  a  box  of  about  the  same 
size,  marked,  "K.  &  T.  Coal  Co.,"  containing  some  old 
books  and  papers  not  belonging  to  plaintiff.  The  third  box 
claimed  by  plaintiff  was  not  found,  and  plaintiff  gave  oral 
notice  and  claim  of  damages  at  that  time  to  defendant's 
agent.  A  similar  notice  was  given  the  following  Monday, 
and  on  Tuesday,  the  24th  of  September,  1895,  a  formal,  writ- 
ten notice  of  the  loss  and  damages  was  reported  to  defend- 
ant. It  also  appears  that  no  objection  was  made  at  the  time 
to  the  character  of  the  notice  given  by  plaintiff,  and  that  the 
agent  of  defendant  promised  plaintiff  that  he  would  look  up 
the  box  for  him,  and,  further,  that  defendant's   agents  did 
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write  to  the  claim  department,  in  St.  Louis,  about  the  miss- 
ing box,  and  sent  one  of  the  special  claim  agents  of  the 
company  to  Pittsburg,  Kan.,  to  investigate  the  matter  from 
that  end  of  the  line.  Defendant,  it  seems,  did  all  that  it 
could  or  would  have  done  had  it  been  formally  notified  in 
writing  of  plaintiff's  loss  and  damage  within  the  designated 
time.  It  knew  of  the  missing  box,  by  its  inability  to  find 
and  deliver  same  to  plaintiff  when  he  called  for  his  goods. 
Further  notice  of  its  loss  would  have  been  a  useless  formality. 
Written  notice  of  a  claim  for  damages  could  have  in  no  wise 
aided  defendant  in  the  matter  of  making  an  estimate  of  the 
true  value  of  the  things  lost,  or  have  in  any  way  prevented 
an  over  or  fraudulent  valuation  being  placed  upon  the  goods 
by  plaintiff.  As  the  box  was  lost  and  never  delivered  to  its 
place  of  destination,  the  reason  upon  which  rested  the  clause 
requiring  written  notice  of  damages  within  the  prescribed 
limitation  in  the  bill  of  lading  was  lost  with  it.  As  applied 
to  the  facts  and  conditions  of  this  case,  the  clause  could 
have  no  reasonable  or  just  purpose,  without  which  defend- 
ant cannot  invoke  it  to  defeac  in  toto  its  liability  as  a  com- 
mon carrier. 

4.  Further,  we  think  it  might  also  be  said,  in  avoidance 
of  defendant's  contention,  that,  under  a  strict  interpretation 
of  the  language  of  the  contract  of  shipment,  no  written  notice 
was  required  from  plainti£F.  The  ''claim  for  damages  that 
must  be  reported  by  the  consignee  in  writing  to  the  delivering 
line  within  thirty-six  hours*'  is  * 'after  the  consignee  has 
been  notified  of  the  arrival  of  the  freight  at  the  place  of  de- 
livery," which  in  this  case  means  the  box  of  goods  in  con- 
troveirsy,  and  not  those  which  plaintiff  received,  about  which 
there  is  no  controversy.  That  particular  item  of  freight  has 
never  arrived  at  Kansas  City,  its  place  of  delivery,  so  far  as 
disclosed  by  the  facts  in  thiscase ;  and,  until  that  time  arrives, 
plaintiff  is  not  required,  under  the  strict  terms  of  the  ship- 
ment contract,  to  notify  defendant  of  his  damages,  by  writing 
or  otherwise.  When  defendant  seeks  to  defeat  its  common- 
law  liability  as  a  public  carrier  by  invoking  a  special  contract, 
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as  in  this  case,  it  must  show  the  existence  of  both  its  spirit 
and  letter  violated.  The  judgment  of  the  circuit  court  will 
be  affirmed. 

Brace,  P.  J.,  and  Valli ant,  J.,  concur.  Marshali.. 
J.,  concurs  for  the  reasons  expressed  in  the  second,  third, 
and  fourth  paragraphs  of  the  opinion. 


State  ex  teL  Railroad  and  Warehouse  Commission 

United  States  Exp.  Co. 

{Supreme  Court  of  Minnesota^  Aug,  2,  /goo,) 

This  is  an  action  to  compel,  by  mandamus^  the  respondent  to  answer 
•certain  questions  as  to  its  business,  propounded  to  it  by  the  relator. 
Heldx 

Examination  of  Corporations  and  Companies  by  State. — Where 
the  state  has  the  legpal  right,  through  its  oflScers,  to  call  upon  corpo- 
rations or  companies  for  information  as  to  their  business,  they  can- 
not be  permitted  to  determine  for  themselves  whether  they  will 
answer  or  not,  on  the  ground  that  it  is  not  possible  forthemto  do  so. 
It  is  their  duty  in  such  cases  to  answer  candidly  so  far  as  reasonably 
possible,  and  state  facts  which  they  claim  excuse  them  for  not 
answering  more  fully. 

Same — Express  Company — Partnership. — That  the  defendant  is 
not  a  corporation  subject  to  the  visitorial  power  of  the  state,  but  a 
partnership  engaged  in  the  state  in  the  business  of  a  common 
carrier. 

Same — Carriers — Property  and  Business— Interstate  Business. — 
That  the  relator  has  the  Xegal  right  to  exact  from  the  defendant,  as 
such  carrier,  information  as  to  all  of  its  property  and  business  with- 
in the  state,  but  not  as  to  its  property  out  of  the  state,  nor  as  to  its 
interstate  business. 

(Syllabus  by  the  Court.) 

Appeal  by  relator  from  Ramsey  county  district  court. 
Affirmed, 
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ChildSy  Edgerton  &  Wickwire  and  W,  B.  Douglas  ^  Atty, 
Gen  ,  for  appellant. 

Davis i  Kellogg  &  Severance ^  for  respondent. 

Start,  C.  J.  The  railroad  and  warehouse  commission  of 
this  state,  pursuant  to  chapter  152,  Laws  1895,  submitted  to 
the  defendant  certain  questions  in  relation  to  its  business  and 
o     fl*  *  ^  property,  and  required  it  to  answer  them.     The 

C&80  BtftbOcla 

defendant  answered  the  questions  and  returned 
full  information  so  far  as  they  related  to  its  business  and 
property  within  the  state,  but  as  to  its  business  and  property 
outside  of  the  state  and  as  to  its  interstate  business  it  made 
no  answer.  Thereupon  the  relator  commenced  this  action 
to  compel  the  defendant,  by  mandamus^  to  make  answer  to 
omitted  questions.  The  defendant  answered  that  it  was 
impossible  for  it  to  furnish  the  omitted  information,  and  that 
the  relator  had  no  power  or  right  to  demand  of  it  such  infor- 
mation. The  trial  court  found  that  the  defendant  is  not  a 
corporation,  nor  does  it  enjoy  any  franchises,  rights,  or  priv- 
ileges not  by  law  accorded  to  natural  persons,  but  that  it  is  a 
partnership  engaged  as  a  common  carrier  doing  an 
express  business  in  this  state;  that,  while  it  was  not 
possible  for  the  defendant  to  answer  the  omitted  ques- 
tions with  positive  accuracy,  it  was  and  is  possi- 
ble for  it  to  make  answer  thereto  with  approximate  accuracy, 
but  to  do  so  would  impose  upon  it  labor  and  expense  so  great 
and  burdensome  as  to  render  the  request  of  the  relator  unjust 
and  unreasonable;  that  such  information,  were  it  practicable 
to  furnish  it,  would  serve  no  legitimate  purpose,  and  would 
have  no  bearing  upon  any  question  which  could  be  officially 
or  lawfully  entertained  by  the  relator ;  and  that  it  was  not 
legally  entitled  to  require  it.  As  a  conclusion  of  law,  the 
court  held  that  the  relator  was  not  entitled  to  any  relief,  and 
dischargtd  the  alternative  writ.  The  relator  appealed  from 
an  order  denying  its  motion  for  a  new  trial.  The  relator,  by 
appropriate  assignments  of  error,  challenges  the  correctness 
of  the  findings  and  conclusions  of  the  trial  court. 
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1.  Were  there  no  other  questions  involved  on  this  appeal, 
except  as  to  the  ability  of  the  defendant  to  furnish  the 
omitted  information,  and  the  reasonableness  of  the  relator's 
demand,  we  should  hesitate  before  affirming  the  „      .    ,,      , 

^  Examuxatlon  of 

order  appealed  from.  It  is  true  that  the  evi-  ^^SS^Ssl?"^ 
dence  tends  to  show  that  to  furnish  all  of  the  ****' 
desired  information  would  involve  the  examination  of  some 
25,000,000  of  waybills,  which  would  occupy  the  attention  of 
30  experts  for  at  least  a  year,  and  then  the  information  would 
be  only  approximately  correct.  But  in  cases  where  the  state 
has  the  legal  right,  through  its  officers,  to  call  upon  corpora- 
tions or  companies  for  information  as  to  their  business,  they 
cannot  be  permitted  to  determine  for  themselves  whether  they 
will  answer  or  not,  for  the  reason  that  it  is  not  possible  for 
them  to  do  so.  It  is  their  duty  in  such  cases  to  answer  can- 
didly, so  far  as  reasonably  possible,  and  state  the  facts 
which  they  claim  excuse  them  for  not  answering  more  fully. 
Any  other  rule  would  lead  to  abuses  and  evasions  not  to  be 
tolerated.  But  conceding  for  the  purposes  of  this  appeal, 
without  so  deciding,  that  it  was  reasonably  possible  for  the 
defendant  to  have  answered  more  fully,  it  does  not  follow 
that  the  court  erred  in  not  requiring  it  to  do  so.  This  would 
depend  upon  the  right  of  the  relator  to  require  of  the  defend- 
ant the  omitted  information. 

2.  The  case  then  turns  upon  the  legal  right  of  the  relator 
to  require  the  defendant  to  furnish  information  as  to  its  in- 
terstate business  and  its  property  and  business  outside  of  the 
state.     If   it   were  a  corporation,   domestic   or 

foreign  (see  Gen.  St.  1894,  §  3425),  the  state,  cSS^ny-KIS- 
by  its  authorized  officers,  would  have  the 
undoubted  right  to  require  full  information  as  to  all  of  its 
business;  for  the  state  has  the  right  to  know  what  its  crea- 
ture, or  one  of  another  sovereignty  that  it  permits  to  come 
into  the  state,  is  doing.  If,  however,  it  be  not  a  corporation 
endowed  by  law  with  special  franchises  and  rights,  but  a 
partnership  existing  by  virtue  of  the  contract  of  its  members, 
then  the  state  possesses  none  of  the  visitorial  powers  which 
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it  may  exercise  over  corporations.  If  such  be  this  case,  then 
the  state  has  the  same  control  over  the  defendant,  and  the 
same  right  to  exact  information  from  it,  that  it  would  have 
over  and  from  the  individual  proprietor  engaged  in  the  busi- 
ness of  a  common  carrier,  and  not  otherivise.  The  legal 
status  of  the  defendant  is,  then,  an  important  question.  It 
is  admittedly  a  joint-stock  company  organized  in  the  state  of 
New  York  by  an  agreement  between  its  members,  and  exists 
independently  of  any  public  grant  or  franchise.  We  hold 
with  the  trial  court  that  the  defendant  is  not  a  corporation, 
but  that  it  is  in  fact  and  law  a  partnership,  having  many  of 
the  characteristics  of  both  a  corporation  and  the  essential 
features  of  a  common -law  partnership.  It  is  not,  however,  a 
legal  entity,  and  has  no  existence  apart  from  its  members. 
This  is  now  settled  by  the  decision  of  the  highest  court  of  its 
origin,  and  we  need  not  further  discuss  the  question.  People 
V.  Coleman,  133  N.  Y.  279,  31  N.  E.  96,  16  I,.  R.  A.  183; 
Whitman  v.  Hubbell  (C.  C),  30  Fed.  81;  Hoey  v.  Coleman 
(C.  C),  46  Fed.  221 ;  Chapman  v,  Barney.  129  U.  S.  677,  9 
Sup.  Ct.  426,  32  L.  Ed.  800. 

3.  The  defendant  not  being  a  corporation,  but  a  partner- 
ship, it  has  the  same  right  to  do  business  in  this  state  with- 
out its  permission,  and   free   from  its  control  and  visitor ial 

power,  as  any  other  individual  or  patnership. 
p!wotS?2S*"  But  it  is  a  common  carrier,  and  as  such  its  busi- 
■tate BoBinoss.      ness   is    a£fected  with   a   public  interest,   and 

therefore  subject  to  public  control  and  regula- 
tion, including  its  charges  for  its  services  as  such  carrier,  as 
to  all  of  its  state  or  domestic  business.  Therefore  the  relator 
had  the  legal  right  to  demand  iizformation  as  to  such  busi- 
ness, and  all  of  its  property  employed  therein  as  a  basis  for 
such  public  regulation  of  its  business,  and  the  fixing  of 
reasonable  rates  for  its  services.  The  defendant  answered 
all  questions  as  to  such  business  and  property  to  the  satis- 
faction of  the  relator.  The  relator,  however,  had  no  legal 
right  to  demand  of  the  defendant  information  as  to  its 
business  and   property  outside  of  the  state,  or  as  to  its  inter- 
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State  business,  except  so  far  as  the  same  was  necessary  to 
enable  the  relator  to  discharge  its  duties  as  to  the  defendant's 
business  and  property  within  the  state.  Gen.  St.  1894,  §388. 
If  the  relator  was  charged  with  any  duty  as  to  the  taxation 
of  the  defendant,  it  might  be  necessary  for  it  to  obtain  the 
information  sought  in  this  case.  See  Adams  Exp.  Co.  z/.  Ohio 
State  Auditor,  165  U.  S.  194,  17  Sup.  Ct.  305,  41  L.  Ed.  683. 
But  it  is  not.  This  duty  is  placed  upon  the  state  auditor. 
See  Laws  1897,  c.  309.  Nor  could  it  utilize  the  information 
for  the  basis  of  a  complaint  to  the  interstate  commerce  com- 
mission, for  express  companies  organized  for  the  transaction 
of  the  express  business  on  their  own  account  are  not  subject 
to  the  provisions  of  the  interstate  commerce  acts  (U.  S.  v. 
Morsman  [D.  C],  42  Fed.  448)  ;  nor  use  it  in  determining 
reasonable  rates  for  defendant's  services  as  to  its  domestic 
business  as  a  carrier,  for  such  rates  must  be  established  ''with 
reference  solely  to  the  amount  of  business  done  by  the  carrier 
wholly  within  this  state,  and  to  the  fair  value  of  the  property 
used  in  conducting  it,  without  taking  into  consideration  the 
amount  and  cost  of  its  interstate  business,  and  the  value 
of  property  employed  in  it*'  (Smyth  v.  Ames,  169  U.  S.  467, 
18  Sup.  Ct.  418,  42  L.  Ed.  819;  Railway  Co.  v.  Keyes  [C. 
C.l,  91  Fed.  47).  We  do  not,  however,  understand  that,  in 
cases  where  the  same  property  or  plant  within  the  state 
is  employed  by  the  carrier  in  conducting  both  its  domestic 
and  interstate  business,  it  is  not  proper,  in  fixing  a  rate  for 
the  former,  to  ascertain  the  total  volume  of  tonnage  of  both, 
as  a  basis  for  apportioning  the  cost  of  reproducing  the  plant 
between  the  two.  But  no  such  question  is  presented  by  the 
record  in  this  case. 

No  other  reasons  than  those  we  have  considered  are  sug- 
gested, and  none  occur  to  us,  why  it  was  necessary  or  per- 
missible for  the  relator  to  demand  the  information  in  question, 
and  our  conclusion  upon  the  whole  record  is  that  it  was  not 
legally  entitled  to  insist  on  its  being  given,  because  it  was  not 
reasonably  necessary  to  enable  the  relator  to  discharge  its 
duties,  and  could  serve  no  useful  purpose.     Order  affirmed. 
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Southern  Ry.  Co. 

V, 

Bush  ei  al, 

{Supreme  Court  of  Alabama,  May  jOy  i8gg,) 

Negligence — Recklessness — Pleading. — A  plea  of  contributory  neg- 
ligence cannot  be  regarded  as  presenting  no  defense  merely  because 
recklessness  is  charged  in  the  complaint,  where  it  appears  from  the 
averments  of  the  complaint  that  the  recklessness  charged  amounted 
to  no  more  than  mere  negligence. 

Trespassers  on  Track — Care  Due  from  Railroad — Wantonness  and 
Willfulness.* — A  railroad  company  owes  no  duty  to  a  trespasser  upon 
its  track  except  that  of  exercising  reasonable  care  to  avoid  injuring 
him  after  his  peril  is  discovered  by  those  in  charge  of  the  train  ;  and 
it  is  not  until  his  peril  is  thus  known  that  the  failure  to  exercise  pre- 
ventive effort  to  avoid  injuring  him  can  constitute  such  gross  negli- 
gence as  amounts  to  wantonness  and  recklessness. 

Same — Same — Presumption  That  Trespasser  Will  Leave  Track — 
Failure  to  Stop  Engine — Willfulness  and  Wantonness.f — If,  at  the 
time  an  engineer  first  sees  a  trespasser  on  a  railroad  trestle,  the  lat- 
ter** position  is  such  that  he  can  readily,  and  without  risk  of  injury, 
step  off  to  a  place  of  safety,  and  thereby  escape  being  struck  by  the 
engine,  the  engineer  has  a  right  to  presume  that  he  will  do  so,  and 
to  act  on  the  presumption  until  it  becomes  apparent  to  him  that  the 
trespasser  is  ignorant  of  his  danger,  or  for  some  reason  can  not  or 
will  not  extricate  himself  from  it.  And  if  at  the  time  the  actual  cir- 
cumstances, brought  to  the  knowledge  of  the  engineer,  makes  it 
apparent  to  him  that  the  trespasser  does  not  intend  to  leave  the 
trestle,  it  is  then  too  late  to  apply  successfully  the  preventive  means 
at  hand  to  avoid  the  injury,  willfulness  and  wantonness,  equivalent 
to  an  intention  or  willingness  to  inflict  injury,  cannot  be  imputed 
from  a  failure  to  stop  the  engine. 

Same — Same — Willfulness    and  Wantonness. — The   circumstances 

may  be  such   that  an  engineer,   if  he  acts  in  good  faith   and  with 

_  t \ . 

*SeeHuff  v,  Chesapeake  &  O.  Ry.  Co.  (W.  Va.),  17  Am.  &  Eng.  R. 
Cas.,  N.  S.,  762,  ^.n^  foot-note, 

fSee  Ward's  Adm*r  v.  Illinois  Cent.  R.  Co.  (Ky.),  18  Am.  &.  Eng. 
:R.  Cas.,  N.  S.,  689,  ^Vi6.  foot-note. 
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reasonable  care,  cannot  be  charged  with  willfulness  and  wantonness 
merely  because  of  his  failure  to  do  an  act  which  would  have  avoided 
the  injury  to  a  trespasser  upon  the  track. 

Same— Same — Same— Evidence — Question  for  Jury. — While  wan- 
tonness on  the  part  of  an  engineer  cannot  be  predicated  on  the  mere 
fact  that  he  ought  to  have  seen  a  trespasser  on  a  trestle,  or  on  any- 
thing short  of  actual  knowledge,  yet  this  actual  knowledge  need  not 
be  positively  and  directly  shown,  but,  like  any  other  fact,  may  be 
proved  by  showing  circumstances  from  which  the  fact  of  actual 
knowledge  is  a  legitimate  inference  ;  and  the  facts  that  the  road  was 
straight  for  a  long  distance,  the  view  of  the  track  unobstructed,  and 
the  engineer  was  in  his  seat,  looking  ahead  along  the  track,  and  there 
was  nothing  to  prevent  him  from  seeing  a  person  on  the  track  a  few 
hundred  feet  ahead,  are  relevant  and  admissible  for  the  purpose  of 
proving  that  he  did  see  such  person,  and  may  properly  be  submitted 
to  the  jury  on  this  issue. 

Action  for  Wrongful  Death — Statute — Interrogatories — Constitu- 
tional Law. — An  action  under  section  27,  Code  18%  of  Alabama,  pro- 
viding that  a  personal  representative  may  maintain  an  action  for  the 
wrongful  act  or  omission  or  negligence  of  any  person,  whereby  the 
death  of  his  testator  or  intestate  was  caused,  is  not  penal,  or  quasi- 
criminal  within  the  meaning  of  a  constitutional  provision  declaring 
that  no  person  shall  be  compelled  to  answer  any  questions,  the 
answers  to  which  will  have  a  tendency  to  incriminate  him  or  to 
expose  him  to  a  penalty  or  a  forfeiture  ;  and  in  such  an  action  there 
may  be  propounded  to  a  defendant  railroad  interrogatories  for  a  dis- 
covery, under  the  provisions  of  sections  1850-1858  of  such  Code,  the 
answers  to  which  by  defendant' s  engineer,  who  was  in  charge  of  a 
train  by  which  plaintiff's  decedent  was  killed,  will  be  admissible 
against  defendant. 

Appeai*  by  defendant  from  Birmingham  city  court. 
J^eversed.' 

Smith  &  Weatherly^  for  appellant. 

John  J,  Moore  and  Demon  &  Tanfier^  for  appellees. 

Tyson,  J.  Ora  L.  Bush,  the  intestate  of  the  appellee,  while 
a  trespasser  on  a  railroad  trestle  of  the  appellant  was  struck 
by  a  locomotive  engine  operated  by  an  engineer  in  the  employ- 
ment  of    the  appellant,  and   received  injuries     ^     ^ 

'^'^  ■'  Oaae  Stated. 

irom  which  he   died.     The  overruling  of   the 

demurrer    to    the    tenth    count     of   the  complaint  is   the 
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only  error  assigned  in  relation  to  the  pleadings.  This 
count,  as  amended,  is  in  the  following:  words:  "Plaintiffs 
further  claim  of  defendant  the  sum  of  twenty-five  thou- 
sand dollars  damages,  for  that  whereas,  heretofore,  on, 
to  wit,  the  22d  day  of  December,  1895,  defendant  was  engaged 
in  operating  a  line  of  railway  in  Jefferson  county,  Alabama, 
along  which  locomotives  and  cars  were  propelled  by  means 
of  steam,  and  that,  on  said  date  last  above,  plaintiffs'  intes- 
tate, said  Ora  L.  Bush,  was  struck  and  wounded  by  a  loco- 
motive of  defendant  while  said  locomotive  was  running  along 
the  line  of  defendant's  road,  and  was  so  injured,  crushed, 
and  mangled  that  he  died  within  a  few  hours,  and  on  the 
same  day,  and  that  defendant's  servants  or  agents  in  charge 
of  said  locomotive  were  so  situated  that  the  perilous  position 
of  plaintiffs'  intestate  was  apparent  to  them,  and  they  ought 
to  have  discovered  it,  by  ordinary  care,  in  ample  time  to 
have  stopped  said  locomotive  and  avoided  striking  him,  and 
that  the  servants  of  defendant  negligently,  carelessly,  and 
recklessly  failed  and  neglected  to  stop  said  locomotive, 
which  they  could  have  done,  but  they  negligently  allowed  it 
to  run  against  plaintiffs'  intestate,  and  crush,  wound,  mangle» 
and  kill  him,"  etc.  This  count  charges  nothing  more  than 
simple  negligence.  The  only  word  it  contains  upon  which 
the  inference  can  in  the  remotest  degree  be  based  for  the  con- 
tention that  it  involves  the  charge  of  willfulness  or  wanton- 
ness is  the  word  * 'reckless."  Had  the  language  been 
employed,  **that  the  servants  of  defendant  recklessly"  (omit- 
ting the  words  * 'negligently  and  carelessly"),  in  (Connection 
with  that  which  follows,  the  result  would  be  the  same.  **The 
word  has  a  wide  range  of  meaning.  In  its  milder  sense,  it 
may  imply  mere  inattention  to  duty,  thoughtlessness,  indiffer- 
ence carelessness,  negligence,  or  import  a  heedless  disregard 
of  obvious  consequences.  *  *  *  The  degree  of  reckless- 
ness which  will  avoid  the  defense  of  contributory  negligence 
is  such  as  implies  a  willingness  or  a  purpose  to  inflict  the 
injury  complained  of, — a  consciousness  that  the  unwarranted 
conduct  will  inevitably  or  probably  lead  to  wrong  and  injury. 
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In  charging  recklessness  in  general  terms,  no  more  is  neces- 
sarily implied  than  such  mere  negligence,  thoughtlessness, 
or  inadvertence  as  could  not  be  regarded  as  the  equivalent 
of  intentional  wrong,  and  which  therefore  would  be  insuflS- 
cient  to  overcome  the  defense  of  contributory  negligence. 
A  plea  of  contributory  negligence  cannot  be  regarded  as  pre- 
senting no  defense,  because  recklessness  is  charged  in  the 
complaint,  unless  it  appears  from  the  averments  of  the  com- 
plaint that  the  recklessness  charged  amounted 
to  more  than  mere  negligence.     There  is  noth-    BlculSSmB- 

**    **  Pleading. 

ing  in  the  averments  of  the  second  count  of  the 
complaint  in  this  case  to  show  that  the  word  was  used  in  the 
harsher  sense.  *  *  *  The  averments  of  the  complaint  by 
no  means  necessarily  import  that  the  objectionable  act  of  the 
foreman  was  willful.''  Railroad  Co.  v,  Crocker,  95  Ala.  433, 
11  South.  269.  The  second  count  referred  to  in  the  quotation 
above  was  very  similar  in  its  language  to  the  one  under  con- 
sideration. Its  allegations  were  that  on  a  day  specified  "said 
car  was  being  propelled  at  a  rapid  rate  of  speed"  at  a  certain 
place  on  the  defendant's  track,  ''under  the  charge  and  con- 
trol of  said  foreman,  and  plaintiff  was  working  the  lever 
at  the  forward  end  of  said  car  under  the  direction  of  said  fore- 
man; and  said  foreman  negligently,  carelessly,  and  recklessly 
applied  the  breaks  to  the  wheels  of  said  car  with  great  force 
and  suddenness,  without  warning  or  signal,  whereby  the 
speed  of  said  car  was  suddenly  and  violently  checked,  and 
plaintiff  was  violently  thrown  from  said  car,  *  *  etc.  The  count 
of  the  complaint  under  consideration  is  silent  as  to  the  loca- 
tion upon  the  track  of  the  injury, — svhether  at  a  publiccross- 
ing,  01  at  some  other  point  where  the  deceased  had  the  right  to 
be  upon  the  track  for  the  purpose  of  crossing  it ;  and  therefore 
no  duty  is  shown  by  its  averments  resting  upon  the  defend- 
ant's servants  not  to  injure  him,  except  not  to  injure  him  after 
becoming  actually  aware  of  his  peril.  For  aught  that  appears 
by  the  complaint,  plaintiffs'  intestate  might  have  been  right- 
fully on  the  track  when  he  was  struck  by  the  defendant's 
locomotive,  in  which  case  it  would  be  liable  to  his  personal 
19  (N  s)  A  &  E^  R  Cas-4 
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representatives  for  the  want  of  care  on  the  part  of  its  employ- 
ees whereby  the  fatal  injury  to  him  was  inflicted ;  or  he  may 
have  been  wron^ully  on  the  track,  and  hence  a  trespasser, 
in  which  case  no  mere  negligence,  such  as  is  alleged  in  the 
count,  on  the  part  of  the  employees,  would  have  sufficed  to 
impose  a  liability  upon  the  defendant.  ''And  on  the  famil- 
iar rule  which  requires  that  construction,  when  two  or  more 
constructions  are  possible,  of  pleadings  which  is  most 
unfavorable  to  the  pleader  to  be  put  on  his  averments,  this 
count  must  be  held  to  allege  that  a  trespasser  on  defendant's 
track  was  fatally  injured  through  simple  negligence  on  the 
part  of  defendant's  servants.  This  did  not  sufficiently  pre- 
sent a  cause  of  action,''  and  the  demurrer  to  it  should  have 
been  sustained.  Montgomery's  Ex'rs  v.  Railroad  Co.,  97 
Ala.  305,  12  South.  170;  Railway  Co.  v.  Chewning,  93  Ala. 
24,  9  South.  458. 

The  cause  appears  to  have  been  tried  upon  the  first,  tenth, 
twelfth,  fourteenth,  and  fifteenth  counts,  and  the  plea  of  the 
general  issue ;  demurrers  having  been  sustained  to  the  pleas 
of  defendant  invoking  the  defense  of  contributory  negligence 
to  these  counts.  Count  1  charged  no  more  than  simple  neg- 
ligence. It  is  true,  it  contains  the  word  "willfully,"  but  it 
is  preceded  immediately  by  the  words  "negligently  and  care- 
lessly," and  connected  with  them  by  the  conjunction  "and." 
The  averments  of  this  count  are  fairly  within  the  influence 
of  what  has  been  recently  said  by  this  court  in  the  case  of 
Railroad  Co.  v.  Orr  (Ala),  26  South.  35.  where  such  an 
allegation  is  shown  to  be  repugnant,  and  that  construction 
most  unfavorable  to  the  pleader  must  be  adopted.  Further- 
more, the  facts  alleged  upon  which  the  "willfulness"  is 
predicated  would  constitute  no  more  than  simple  negligence. 

The  intestate  being  a  trespasser  on  the  trestle  of  defend- 
ant's track,  it  is  thoroughly  well  settled  law  that  it  owed 
him  no  duty  except  the  exercise  of  reasonable  care  to  avoid 
Tre8p«.«er« on  injuring  him;  and  this  duty  arose,  not  neces- 
from  Raiiroid-*   sarily  at  the  moment  he  was  seen  on  the  trestle 

'Wantonnees  and 

wuifuineM.  ^y  i»s  emploj'ees,  but  at  the  moment  the  peril 
of    his    position    became    known    to    them.      The    latter 


^*5L^®"fi^  TRESPASSERS  51 

RCaa 

Southern  Rv.  Co.  v.  Bush 

owed  no  duty  to  deceased  to  keep  a  lookout  for  tres- 
passers on  the  trestle,  and  it  was  not  until  the  engineer 
became  actually  aware  of  his  danger  that  the  failure  to 
exercise  preventive  effort  to  avert  the  injury  could  constitute 
such  gross  negligence  as  amounts  to  wantonness  and  reckless- 
ness, as  is  alleged  in  the  complaint,  proof  of  which  was 
necessary  to  overcome  the  effect  of  the  contributory  negligence 
of  the  deceased  and  authorize  a  recovery.  Glass  v.  Rail- 
road Co.,  94  Ala.  588,  10  South.  215;  Banking  Co.  v. 
Vaughan,  93  Ala.  209,  9  South.  468;  Nave  v.  Railroad  Co., 
96  Ala.  264, 11  South.  391 ;  Railroad  Co.  z/.  Blanton,  84  Ala. 
154,  4  South.  621 ;  Carrington  v.  Railroad  Co.,  88  Ala.  472,  6 
South.  910.  If,  at  the  time  the  engineer  first  saw  deceased 
on  the  trestle,  the  latter *s  position  was  such  that  he  could 
readily  I  and  without  risk  of  injury,  have  stepped 

Same— Bamo — 

off  to   a  place  of  safety,  and  thereby  escaped  ^■'JS22?^^** 
being  struck  by  the  engine,  the  engineer  had  FSSe^*8toi 
a  right  to  presume  that  he  would  do  so,  and  to  nMsa^ 

Wantonness. 

act  on  the  presumption  until  it  became  appar- 
ent to  him  that  deceased  was  ignorant  of  his  danger,  or  for 
some  reason  could  not  or  would  not  extricate  himself  from 
it.  And  if  at  the  time  the  actual  circumstances,  brought  to 
the  knowledge  of  the  engineer,  made  it  apparent  to  him  that 
the  deceased  did  not  intend  to  leave  the  trestle,  it  was  then 
too  late  to  apply  successfully  the  preventive  means  at  hand 
to  avoid  the  injury,  willfulness  and  wantonness,  equivalent 
to  an  intention  or  willingness  to  inflict  injury,  cannot  be 
imputed  from  a  failure  to  stop  the  engine.  Railroad  Co.  v. 
Black,  89  Ala.  313,  8  South.  246.  The  mere  failure  to  do 
an  act  which,  if  done,  might  or  would  have  avoided  the 
injury,  does  not  necessarily  constitute  the  omission  an  inten- 
tional or  willful  wrong.  It  is  manifest  that  there  may  be 
circumstances  attending  peculiar  cases  which'  make  the 
ascertainment  of  the  moment  when  the  position  of  a 
trespasser  on  the  track  becomes  one  of  peril  to  himself, 
or  of  the  precise  moment  when  it  becomes  necessary 
for  the   engineer  to    apply   the  means    at   hand  to  avoid 
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the  injury,  a  matter  of  judgment  and  quickness  of  deci- 
sion, and  also  make  good  faith  on  the  part  of  the  engineer 
in  exercising  due  care  to  apply  the  preventive  means, 
after  his  mind  has  grasped  the  emergency,  and  his  judg- 
ment has  warned  him  to  act,  an  element  to  be  considered 
in  determining  whether  his  failure  to  stop  the  train  and  avoid 
the  injury  was  willful  and  wanton.  The  trespasser  may 
come  upon  the  track  so  suddenly,  or,  being  on  the  track, 
may  act  in  a  manner  so  unexpected  and  so  different  from 
that  of  a  rational  human  being,  and  the  manifestation  of  his 
real  peril  and  the  catastrophe  may  be  so  close  in  point  of 
time,  that  only  an  engineer  of  more  than  ordinary  quickness 
of  decision  and  accuracy  of  judgment  and  rapidity  of  mental 
as  well  as  physical  action  can  grasp  the  situation,  and  apply 

preventive  effort   before  it  becomes   toib   late. 
wmfbiSSMu^d    And  hence  the  circumstances  may  be  such  that 

an  nnesa.  ^^^  engineer,  if  he  acts  in  good  faith  and  with 
reasonable  care,  cannot  be  charged  with  willfulness  and 
wantonness  merely  because  of  his  failure  to  do  an  act  which 
would  -have  avoided  the  injury.  Railroad  Co.  v.  Markee, 
103  Ala.  171,  15  South.  511. 

It  was  with  these  principles  in  view,  doubtless,  that  de- 
fendant requested  charge  25,  which  was  refused  by  the  court. 
The  charge  reads:  ** If  the  engineer  saw  Ora  L.  Bush  at 
or  near  the  east  end  of  the  trestle,  as  some  of  the  evidence 
tends  to  show,  but  it  also  became  apparent  to  the  engineer 
that  Bush  saw  the  engine  approaching,  and  was  near  enough 
to  the  east  end  of  the  trestle  to  have  readily  gotten  off,  and 
out  of  the  way  of  dangei,  the  engineer  would  have  had  a  right 
to  presume  that  Bush  would  get  off,  and  out  of  the  way  of 
danger,  until  bj^  his  conduct  he  showed  that  it  was  not  his 
purpose  to  do  so,  and  it  would  be  the  duty  of  the  engineer  to 
begin  to  stop  the  engine  only  from  the  moment  that  the 
deceased's  conduct  made  it  reasonably  manifest  that  he  did 
not  intend  to  get  out  of  the  way,  or  when,  from  the  deceased's 
position  on  the  trestle,  it  became  reasonably  manifest  that 
he  could  not  reasonably  extricate  himself  from  the  peril ;  but 
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the  ecg^ineer,  acting  in  good  faith  and  with  reasonable  pru  - 
dence,  might  delay  using  such  preventive  effort  until  too  late 
to  avoid  the  collision,  in  which  event  the  railroad  company 
would  not  be  liable.'*  There  was  a  tendency  of  the  evidence, 
arising  chiefly  from  the  testimony  of  the  engineer,  but  aided 
by  that  of  other  witnesses  for  plaintiff,  which  we  think  justi- 
fied this  charge,  and  rendered  its  refusal  by  the  trial  court 
error.  According  to  this  tendency  of  the  evidence,  when  the 
engineer  first  saw  deceased  on  the  trestle  the  engine  was  150 
feet  from  the  west  end  of  the  trestle,  which  was  from  120  to 
180  feet  in  length,  and  the  deceased  was  at  the  east  end, 
walking  towards  the  engine,  having  come  into  view  on  the 
trestle  suddenly  from  a  side  path  that  ran  up  to  the  east  end 
of  the  trestle.  The  engineer  immediately  blew  the  whistle, 
which  attracted  the  attention  of  the  deceased,  and  caused  him 
to  see  the  engine  approaching.  He  was  then  at  the  east  end 
of  the  trestle,  where  he  could  have  gotten  off  without  trouble 
or  danger;  but,  instead  of  getting  off,  he  commenced  to  run 
across  the  trestle,  directly  in  the  face  of  the  engine.  After 
running  towards  the  engine  for  some  distance,  he  stopped, 
paused  a  moment,  and  then  went  back  two  or  three  steps  to 
a  bent  cap  on  the  trestle.  During  this  time,  while  the 
deceased  was  running  towards  the  engine,  the  engineer  did 
all  he  could  to  bring  the  engine  to  a  stop, — having  shut  off 
the  steam,  reversed  the  engine,  applied  the  vacuum  brake,  and 
used  sand, — ^but  was  unable  to  stop  before  reaching  deceased, 
who  was  struck  by  the  outer  corner  of  the  pilot  and  knocked 
off.  The  engine  had  a  tender  attached,  but  no  cars,  and  was 
running  at  a  speed  of  from  15  to  25  miles  an  hour  at  the  time 
deceased  was  first  seen  on  the  trestle,  and  could  have  been 
stopped  within  a  distance  of  from  100  to  250  feet.  There 
was  evidence  tending  to  support  this  charge  in  all  its  hypo- 
theses. Assuming  the  truth  of  these  facts,  as  the  jury  might 
have  done » the  engineer  might  innocently  and  reasonably 
have  delayed  preventive  effort  until  it  was  too  late  to  avoid 
the  injury,  without  being  guilty  of  willfulness  and  wanton- 
ness, the  equivalent  of  intentional  wrong  or  willingness  to 
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sacrifice  human  life.  The  distance  between  the  engine  and 
deceased,  when  the  latter  was  first  seen,  was  from  270  to  330 
feet,  and  the  engine  was  running  from  22  to  36  feet  per  second. 
When  the  deceased  was  first  seen,  being  in  such  a  position 
on  the  trestle  that  he  could  have  readily  gotten  ofiF  and  out 
of  the  way  of  danger,  the  engineer  had  a  right  to  act  on  the 
presumption  that  he  would  do  so,  and  therefore  owed  him  no 
duty  to  stop  the  engine  immediately.  Banking  Co.  v, 
Vaughan,  93  Ala.  209,  9  South.  468.  The  unexpected,  not 
reasonably  to  be  anticipated,  conduct  of  the  deceased,  in 
attempting  to  run  across  the  entire  length  of  the  trestle  in  the 
face  of  the  engine,  the  engineer  could  not  foresee.  He  blew 
the  whistle  to  warn  deceased  of  his  danger,  attracted  his 
attention  thereby  to  the  approaching  engine,  and  then 
deceased  concluded  to  try  to  run  the  length  of  the  trestle, 
from  120  to  180  feet,  while  the  engine  was  running  150  feet. 
The  blowing  of  the  whistle,  the  recognition  by  the  deceased 
of  its  meaning  and  of  his  danger,  and  the  forming  of  this 
conclusion  in  his  mind,  and  his  starting  to  accomplish  his 
purpose,  and  the  realization  by  the  engineer  of  his  intention, 
so  unusual  under  such  circumstances, — all  these  things 
could  not  have  happened  in  an  instant  of  time,  and  during 
the  interval  the  engine  was  running  at  speed  of  from  22  to 
36  feet  a  second.  Until  the  engineer  actually  realized  that 
deceased  intended  to  run  across  the  trestle,  no  duty  devolved 
on  him  to  try  to  stop  the  engine.  How  many  seconds  elapsed 
between  his  first  motion  to  blow  the  whistle  and  his  realiza- 
tion of  this  intention  of  deceased?  If  five  seconds,  and  if 
the  trestle  was  120  feet  in  length,  and  the  speed  of  the  engine 
was  36  feet  a  second,  the  engine  ran  180  feet  before  it  became 
the  duty  of  the  engineer  to  make  any  effort  to  stop  it,  and  was 
then  within  less  than  90  feet  of  deceased, — a  distance  within 
which,  according  to  the  evidence,  it  was  impossible  to  stop. 
These  considerations  lead  us  to  conclude  that  the  facts 
hypothesized  in  the  charge,  considered  in  connection  with 
this  tendency  of  the  evidence,  justified  the  last  clause  of  the 
charge, — **but  the  engineer,  acting  in  good   faith   and  with 
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reasonable  prudence,  might  delay  using  preventive  effort 
until  too  late  to  avoid  the  collision,  in  which  event  the  rail- 
road company  would  not  be  liable. ' ' 

The  defendant  requested  the  court  to  charge  the  jury  that 
they  were  not  "authorized  to  infer  that  the  engineer  saw  Ora 
L.  Bush  on  the  trestle  merely  from  the  facts  that  the  track 
was  straight  for  a  long  distance,  and  the  view  B,^,„^_a,^„^ 
of  the  track  unobstructed,  and  the  engineer  ^SSSi"^**^?"* 
was  in  his  seat,  looking  ahead  on  the  track,  ^^^^' 
and  that  there  was  nothing  to  prevent  the  engineer  from 
seeing  a  person  on  the  track.''  While  wantonness  on  the 
part  of  the  engineer  cannot  be  predicated  on  the  mere  fact 
that  he  ought  to  have  seen  deceased  on  the  trestle,  or  on 
anything  short  of  actual  knowledge,  yet  this  actual  knowl- 
edge need  not  be  positively  and  directly  shown,  but,  like  any 
other  fact  may  be  proved  by  showing  circumstances  from 
which  the  fact  of  actual  knowledge  is  a  legitimate  inference. 
Otherwise,  incases  of  this  character,  this  fact  could  never  be 
proved  except  by  the  testimony  of  the  engineer  himself. 
Certainly  the  facts  that  the  road  was  straight  for  a  long 
distance,  the  view  of  the  track  unobstructed,  and  the  engineer 
was  in  his  seat,  looking  ahead  along  the  track,  and  there 
was  nothing  to  prevent  him  from  seeing  a  person  on  the 
track  a  few  hundred  feet  ahead,  are  relevant  and  admissible 
for  the  purpose  of  proving  that  he  did  see  such  person,  and 
may  properly  be  submitted  to  the  jury  on  this  issue  ;  and 
while  no  presumption  arises  from  these  facts  that  the  engi  - 
neer  did  see  the  person  on  the  track,  yet  this  may  be  inferred 
from  these  facts  by  the  jury,  whose  province  alone  it  is  to 
decide  the  weight  to  be  given  to  facts  legally  in  evidence, 
and  their  effect  on  an  issue  which  they  are  admitted  to  prove. 
A  contrary  conclusion  was  apparently  reached  in  Railway 
Co.  «/.  Ross,  100  Ala.  490,  14  South.  282,  solely  upon  the 
authority  of  the  previous  case  of  Nave  v.  Railroad  Co.,  96 
Ala.  264, 11  South,  391.  An  examination  of  the  latter  case, 
however,  does  not  sustain  this  conclusion,  since  the  evidence 
in  that  case  did  not  show  that  the  engineer   was   looking 
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abjead  along  the  track,  and  all  that  was  there  decided  was 
that,  inasmuch  as  it  was  not  the  duty  of  the  engineer  to  keep 
a  lookout  for  a  person  on  the  track,  the  fact  that  he  could 
have  seen  him  if  he  had  looked  did  not  authorize  the  infer- 
ence that  he  did  look  and  see  him.  We  are  of  the  opinion 
that  this  charge  was  properly  refused.  Railway  Co.  v. 
Smith  (Ala.),  25  South.  768. 

The  plaintiff  propounded  to  defendant  interrogatories  for 
a  discovery,  under  the  provisions  of  the  statute  (sections 
1850-1858,  Code  1896),  answers  to  which  were  made  by  the 

engineer.  When  these  answers  were  offered  in 
wroSgufDeR^  evideuce  by  the  plaintiffs,  defendant  objected 
itimuSSlrSw.  to  their  introduction  on  the  ground  that  defend- 
ant could  not,  in  a  proceeding  of  this  character, 
be  legally  and  constitutionally  compelled  to  answer  the 
interrogatories.  The  argument  is  that  the  damages  recover- 
able in  this  action,  instituted  under  the  provisions  of  the  act 
entitled  ''An  act  to  prevent  homicides,"  now  forming  section 
27,  Code  1896,  providing  that  a  personal  representative  may 
maintain  an  action  for  the  wrongful  act  or  omission  or 
negligence  of  any  person,  whereby  the  death  of  his  testator 
or  intestate  was  caused,  are  in  the  nature  of  a  penalty,  and 
that  the  defendant  in  such  actions  is  protected,  both  by  the 
rules  applicable  to  discoveries  and  by  constitutional  guaranty, 
against  any  compulsory  process  to  compel  him  to  answer 
any  questions,  the  answers  to  which  would  have  a  tendency 
to  incriminate  him  or  to  expose  him  to  a  penalty  or  a 
forfeiture.  The  supreme  court  of  the  United  States  has  held 
that  proceedings  for  penalties  and  forfeitures  are  within  the 
provisions  of  the  fifth  amendment  to  the  federal  constitution, 
that  no  person  shall  be  compelled  in  a  criminal  case  to  be  a 
witness  against  himself,  and  that  this  provision  is  a  protec- 
tion against  compulsory  self-disclosure  in  any  proceeding, 
civil  or  criminal,  of  matters  which  tend  to  incriminate  the 
witness  or  to  expose  him  to  a  penalty  or  forfeiture.  Coun  - 
selman  v.  Hitchcock,  142  U.  S.  547,  12   Sup.  Ct.  195;  Boyd 
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^.  U.  S.,  116 U.  S.  616,  6  Sup.  Ct.  524.  While  the  decision 
of  this  court  is  entitled  to  great  weight  as  authority  in  the 
construction  of  similar  provisions  in  the  constitutions  of  the 
several  states,  it  is  not  binding  on  the  state  courts,  because 
the  fifth  amendment  to  the  federal  constitution  has  no 
application  to  proceedings  in  the  state  courts.  Thorington 
V.  Montgomery,  147  U.  S.  490,  13  Sup.  Ct.  394.  These 
constitutional  provisions,  thus  construed,  simply  declared 
the  ancient  rule  of  the  common  law,  and  prohibited  any  change 
in  the  rule  by  legislation.  It  is  also  an  ancient  and  uni- 
versal rule  that  a  court  of  equity  will  not  entertain  a  bill  to 
compel  a  discovery  in  aid  of  an  action  to  recover  a  penalty 
or  forfeiture,  or  of  any  action  not  purely  of  a  civil  nature. 
2  Story,  Eq.  Jur.  §  1494.  And  the  construction  given  to  our 
statutory  provisions  for  a  discovery  at  law  is  that  they 
created  a  right  to  a  discovery  in  civil  suits  at  law,  which, 
in  the  absence  of  statute,  could  be  obtained  only  in  equity. 
Cain  Lumber  Co.  v.  Standard  Dry -Kiln  Co.,  108  Ala.  346. 
18  South.  882.  If  the  damages  recoverable  in  an  action  of 
this  character  were,  strictly  speaking,  a  penalty  imposed  by 
law,  we  would  be  inclined  to  give  to  our  constitutional  provi  - 
sion  on  the  subject  the  same  construction  that  has  been 
placed  on  the  similar  provision  of  the  federal  consti- 
tution, and  to  hold  that  the  defendant  could  not  be  com- 
pelled, even  by  statute,  to  give  or  furnish  evidence  in  aid 
of  a  recovery  against  it.  But  while  the  damages  re- 
coverable are  undoubtedly,  under  our  former  rulings,  pun- 
itive in  their  nature,  and  not  compensatory,  they  are  not,  in 
a  strict  sense,  a  penalty;  nor  is  the  action  penal,  or  quasi- 
criminal,  within  the  meaning  of  the  constitutional  provisions 
as  above  construed.  The  statute  is  remedial,  and  not  penal, 
and  was  designed  as  well  to  give  a  right  of  action  where 
none  existed  before,  as  to  **prevent  homicides*';  and  the 
action  given  is  purely  civil  in  its  nature,  for  the  redress  of 
private,  and  not  public,  wrongs.  See  Railroad  Co.  v  Free- 
man, 97  Ala.  289,  11  South.  800.     The  question  presented  is 
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therefore  one  of  statutory,  and  not  of  constitutional,  construc- 
tion; and  in  this  aspect  it  was  considered  and  decided  ad- 
versely to  appellant's  contention  in  Railroad  Co.  v.  Hall,  91 
Ala.  118,  8  South.  371,  where  it  was  held  that  the  only  excep- 
tion allowed  by  the  statute  with  respect  of  the  nature  of  the 
interrogatories  required  to  be  answered  by  the  party  was  that 
contained  in  section  1858,  Code  1896,  which  provides  that 
'* the  party  is  bound  to  answer  all  pertinent  interrogatories, 
unless  by  the  answer  he  subjects  himself  to  a  criminal  pros- 
ecution.'* It  cannot  be  contended  that  the  defendant  cor- 
poration could  be  subjected  to  a  criminal  prosecution  on 
account  of  these  answers,  and  as  no  objection  was  made  by 
the  engineer,  or  by  any  one  authorized  to  represent  him,  he 
must  be  treated  as  having  waived  any  privilege  to  which  he 
may  have  been  entitled.  The  privilege  is  purely  a  personal 
one,  and  can  be  claimed  only  by  the  witness,  or  by  some 
one  authorized  to  protect  his  interests,  and,  unless  so  claimed, 
is  waived.  The  trial  court  did  not  err  in  overruling  the 
objection  to  the  introduction  of  these  answers. 

The  other  assignments  of  error  relating  to  the  evidence 
are  not  insisted  upon  or  discussed  by  counsel  in  their  brief. 
We  have  examined  each  of  the  assignments,  however,  and 
fail  to  discover  any  error  committed  by  the  court  in  the  admis- 
sion of  evidence.  For  the  errors  pointed  out,  the  judgment 
must  be  reversed,  and  the  cause  remanded. 

Note.  The  foregoing  opinion  was  partly  prepared  by 
BrickbItI^.  C.  J.,  before  his  retiring  from  the  bench. 


Am  A  Eng  CROSSINGS  59 

RCaa 

Mackrall  v,  Omaha  &  St.  I4.  R.  Co 


Mackrall 

V. 

Omaha  &  St.  L.  R.  Co. 

(Suptefne  Court  of  Iowa ^  May  22^  igoo.) 

Accident  at  Crossing — Obstructed  View— Stop,  Look  and  Listen — 
Question  for  Jury.* — Plaintiff,  in  approaching'  a  crossing'  from  the 
west,  stopped  his  team,  looked  and  listened,  when  100  feet  from  the 
railway,  without  observing  or  hearing  the  train.  He  then  sat  down 
on  the  north  side  of  the  hayrack  with  his  feet  in  the  box  below,  his 
back  to  the  north  and  his  face  towards  the  team,  and  slowly  drove 
down  a  descent  to  the  track.  From  there  to  within  14  feet  from  the 
center  of  the  track  was  an  embankment,  which  obstructed  his  view 
up  to  at  least  20  feet  from  such  center.  His  attention  was  drawn  to 
gfullies  in  the  road,  though  given  somewhat  to  the  railroad  just  as 
the  team  was  going  on  the  rails.  He  noticed  the  train  coming  from  the 
north,  only  a  few  feet  distant,  and  he  was  thrown  in  the  air  to 
the  embankment.  Held^  that  these  fact  did  not  conclusively  show 
contributory  negligence. 

Same — Signals— Evidence— Question  for  Jury.— Plaintiff  testified 
that  he  heard  no  signal,  and  three  others  in  a  situation  to  hear, 
without  their  attention  being  diverted,  testified  that  they  heard 
neither  the  bell  nor  whistle  until  after  the  train  had  passed  the 
crossing.  Held,  that  such  evidence  is  not  negative  merely,  and 
whether  the  signals  were  given  was  a  question  for  the  jury,  the  con- 
ductor, two  passengers,  and  three  section  men  claiming  to  have  heard 
the  whistle. 

Same — Same — Same. — ^There  was  no  abuse  of  discretion  in  allow- 
ing the  recollection  of  the  engineer  to  be  tested  by  inquiring  whether 
he  uniformly  gave  signals  at  crossings. 

Remarks  of  Counsel. — There  was  no  prejudicial  error  in  the  ruling 
of  the  trial  court,  that  defendant  was  not  harmed  by  the  remarks  of 
plaintiff's  counsel,  in  his  argument  to  the  jury,  in  regard  to  the  bias 
of  an  employee  for  his  employer. 

Appeai*  by  defendant  from  Fremont  county  district  court. 
Affirmed, 

*See  note  at  end  of  case. 
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J,  G.  Trimble  and  G,  B,  Jennifigs,  for  appellant. 
W.  P.  Ferguson  J  for  appellee. 

Ladd,  J.  The  plaintiff,  in  approaching  a  crossing  from 
the  west,  stopped  his  team,  looked,  and  listened,  when  100 
feet  from  the  railway,  without  observing  or  hearing  the  train. 
Case  stated  ^^  \h^n  sat  down  on  the  north  side  of  the  hay- 

rack with  his  feet  in  the  box  below,  his  back  to 
the  north,  and  his  face  towards  the  team,  and  slowly  drove 
down  a  descent  to  the  track.  From  there  to  within  14  feet 
from  the  center  of  the  track  was  an  embankment,  which 
obstructed  his  view  up  to  at  least  20  feet  from  such  center. 
His  attention  was  drawn  to  the  gullies  recently  washed  in 
the  road,  though  given  somewhat  to  the  railroad.  Just  as 
the  team  was  going  on  the  rails,  he  noticed  the  train  coming 
from  the  north,  only  a  few  feet  distant,  and  he  was  thrown  in 
the  air  to  the  embankment.  As  the  engine  was  moving  at 
the  rate  of  35  miles  an  hour,  there  was  no  possibility  of  escape 
after  its  discovery,  and  the  evidence  tended  to  show  that  he 
saw  it  at  the  first  opportunity.  The  appellant  contends  that 
this  record  conclusively  establishes  contributory  negligence. 
Not  so  because  of  sitting  down,  as  possibly  this  may  have 

been  a  matter  of  precaution  for  the  management 
^^s£f-^  of  his  team  in  going  down  grade,  and  to  avoid 

-sjojvV^*^  "^  the  ruts  and  side  ditches.     Nor  can  it  be  stated 

and  ZJiBten— 

j^tionfor         jjg  ^  matter  of  law  that  he  should  have  stopped 

again  to  look  and  listen.  In  Winey  v.  Rail- 
way Co.,  92  Iowa  622,  61  N.  W.  218,  it  was  said:  **The 
rule,  no  doubt,  is  that  if  the  traveler,  having  looked  and 
listened  without  seeing  or  hearing  an  approaching  train  within 
a  reasonable  distance  of  the  crossing,  is,  by  reason  of  a  neg- 
lect of  the  railroad  company  to  blow  the  statutory  whistle, 
run  upon,  and  injured,  liability  attaches."  See,  also.  Harper 
V.  Barnard,  99  Iowa  159,  68  N.  W.  599;  Moore  v.  Railroad 
Co.,  102  Iowa  600,  71  N.  W.  569.  The  authorities  cited  by 
appellant  are  not  in  point.  In  some  of  them,  as  in  Schneider 
z;.  Railway  Co.    (Wis.),  75   N.   W.  169,  the   injured    party 
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Stopped  where  his  vision  was  obstructed,  and  failed  to  look 
at  a  point  where  he  could  see.  In  others,  if  he  had  looked, 
the  situation  was  such  as  that  he  must  have  seen,  as  in 
Bloomfield  v.  Railway  Co.,  74  Iowa  608,  38  N.  W.  431. 
Under  the  circumstances  disclosed,  it  was  for  the  jury  to  say 
whether  the  plaintiff  stopped  within  a  reasonable  distance 
from  the  track,  or  was  bound,  in  the  exercise  of  ordinary  care, 
to  do  so  again  within  the  100  feet. 

2.  The  engineer  and  fireman  declared  there  were  two  long 
and  two  short  blasts  of  the  whistle  at  the  whistling  post,  and 
fiom  there  to  the  crossing  the  bell  was  rung.  The  conductor 
and  two   passengers   claim  to  have  heard   the 

whistle,  and  also  three  section  men,  who  were  S^^clSSiiM- 
working  40  rods  below  the  crossing.  On  the  «'»*""^- 
Other  hand,  the  plaintiff  testified  that  he  heard  no  signals, 
and  three  others  in  a  situation  to  hear,  without  their  attention 
being  diverted,  say  they  heard  neither  the  bell  nor 
whistle  until  after  the  train  had  passed  the  crossing,  when 
two  blasts  were  sounded.  Such  evidence  is  not  negative 
merely,  as  where  a  person,  at  a  considerable  distance,  and 
giving  attention  to  something  else,  declares  he  did  not  hear 
signals.  See  Wickham  v.  Railway  Co.  (Wis.),  69  N.  W. 
982.     The  issue  was  for  the  jury  to  determine. 

3.  There  was  no  abuse  of  discretion  in  permitting  leading 
questions,  nor  in  allowing  the  recollection  of  the  engineer  to 
be   tested  by   inquiring  whether  he  uniformly 

gave  signals  at  crossings.     The   exceptions   to    bSSST^**™*" 
the  instructions  are   hypercritical,   and  demand 
no  attention. 

4.  It  appears  that  defendant's  counsel,  in  his  argument, 
urged  that  its  employees,  because  of  the  confidence  reposed 
in  them,  and  the  responsibility  of  their  positions,  were  enti- 
tled to  superior  credit  as  witnesses.     To   meet 

this,  plaintiff's  attorney   argued  that,  as  omis-      SSSol"  **' 
sion  to  give   signals  was  contrary  to   the  com- 
pany's rules,  and  might  subject  the   employees  to   criminal 


62  CROSSINGS  Vol  ^^^ 

(NS) 

Note 

prosecution,  they  would  undoubtedly  lose  their  places  if  they 
refused  to  testify  as  the  company  desired.  The  court,  on 
objection,  held  this  to  be  improper,  and  it  was  withdrawn. 
Again,  the  attorney  asserted,  in  substance,  that  loyalty  and 
subserviency,  rather  than  truthfulness,  was  demanded  by 
railroads,  and  that  employees  were  discharged  when  they  did 
not  testify  as  was  desired.  The  court  promptly  held  this 
improper,  an  assertion  unsupported  by  the  evidence,  and  it 
was  withdrawn.  Undoubtedly,  the  supposed  bias  of  an 
employee  for  his  employer  is  not  an  objectionable  inference 
to  be  drawn  in  argument.  Here  the  attorney  went  further, 
and  asserted  the  existence  of  a  reprehensible  practice  not 
shown  to  exist.  As  the  court  promptly  reproved  the  conduct, 
and  the  remarks  were  withdrawn,  the  ruling  that  no  prejudice 
resulted  ought  not  to  be  disturbed.  Srb  v.  Insurance  Co., 
98  Iowa  606.  67  N.  W.  583,  40  L.  R.  A.  845;  Lindsay  v. 
City  of  Des  Moines,  74  Iowa  112,  37  N.  W.  9;  Nicks  v. 
Railway  Co.,  84  Iowa  32,  50  N.  W.  222. 

Three  pages  of  the  appellee's  amended  abstract,  on  appel- 
lant's motion,  will  be  taxed  to  appellee. 

Affirmed.  

NOT«. 

Crossings — Stop,  Look  and  Listen — Contributory  Negligence. — 
See  Lewis  v,  Long  Island  R.  Co.  (N.  Y.),  18  Am.  &  Eng.  R.  Gas., 
N.  S.,  1 ;  Gilbert  v,  Erie  R.  Co.  (C.  C.  A.),  18  Id,  IS  ;  Cole  v.  N.  Y., 
N.  H.  &  H.  R.  Co.  (Mass.),  18  Id.  383;  Sandberg  v,  St.  Paul  &  D.  R. 
Co.  (Minn.),  18 /f/.  763;  Cent,  of  Ga.  Ry.  Co.  v.  Forshee  (Ala.),  18 
Id,  467;  Silcock  v.  Rio  Grande  W.  R.  Co.  (Utah),  18  Id,  459. 
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Scott 

V, 

St.  Louis,  K.  &  N.  W.  R.  Co. 

{Supreme  Court  of  Iowa,  Oct,  8,  /goo.) 

Appeal — Review— Dfrected  Verdict. — Where  a  verdict  has  been 
<lirected  for  defendant,  if  the  evidence  most  favorable  for  plaintiff 
makes  a  case  for  the  jury,  it  must  be  held  on  appeal  that  he  was 
entitled  to  have  had  it  passed  upon  by  them. 

Crossing  Obstructed  by  Train^lnjury  to  Boy  Induced  to  Pass 
through  Train  by  Statements  of  Bralceman — Liability  of  Railroad.* — 
The  negligence  of  a  brakeman  on  a  train  obstructing  a  street  cross- 
ing in  telling  a  boy  that  he  might  without  danger  pass  through  cars, 
when  he  knew  the  train  might  move  at  any  instant,  or  did  not  know 
that  it  would  remain  standing  for  a  sufficient  time  to  enable  the  boy 
to  pass  through,  was  the  negligence  of  the  railroad  company. 

Same — Same — Contributory  Negligence — Question  for  Jury. — It 
was  not  negligence  per  se  for  such  boy  to  pass  through  the  cars  if 
he  had  reasonable  ground  to  believe  that  they  were  not  liable  to  move ; 
and  whether  he  had  such  ground  was  a  question  for  the  jury. 

Same — Same — Liability  for  Injury  to  Trespasser  Induced  to  Pass 
through  Train  by  Statements  of  Brakeman. — A  railroad  company  is 
liable  even  to  a  trespasser  for  injury  received  by  the  latter  by  reason 
of  a  movement  of  the  cars  while  he  is  attempting  to  pass  through 
them  in  order  to  reach  his  destination,  if  he  was  induced  to  make 
such  attempt  by  the  assurance  of  a  brakeman  on  the  train  that  he 
might  pass  through  without  danger. 

Evidence. — In  an  action  for  injury  to  such  boy,  resulting  from  a 
movement  of  the  cars  while  he  was  passing  through  them,  evidence 
to  show  that  he  was  not  familiar  with  the  danger  in  being  about  rail- 
road trains  was  inadmissible,  as  the  contrary  was  apparent. 

Same. — In  such  action,  evidence  was  not  admissible  to  show  that 
within  two  minutes  after  the  accident  such  brakeman  came  to  the 
injured  boy,  and  said,  **Kid,  you  are  not  to  blame  for  this ;  you  are 
innocent  ;**  as  such  statement  is  of  a  conclusion,  and  not  a  fact. 

Appeal — Review — Sufficiency  of  Record.— To  pass  upon  the  validity 
of  a  directed  verdict,  only  the  evidence  on  the  part  of  appellant  is 
needed. 

♦See  note,  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  876. 
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Appeal  by  plaintiff  from  Keokuk  superior  court.  Re- 
rersed, 

F.  M,  Ballinger  and  A.  L.  Wilson,  for  appellant. 
H.  H,  Trimble i   Palmer   Trim^ble,   and   James   C,   Davis ^ 
for  appellee. 

Waterman,  J.  Defendant  owns  and  operates  a  railway- 
through  the  city  of  Keokuk.  Its  main  track  runs  at  the 
foot  of  the  bluffs  upon  which   the   principal  portion   of  the 

om6  stated.         ^^*y   ^^   built.     A  number  of  streets  cross  this 

track,   and  extend  to   the  bank  of  the   river. 

Among  these  is  Bank  street,  which  leads  to  the  freight  house 

of  the   Keokuk   &   Western  Railway,  another  line  passing 

through  the  city.     On  December  12, 1896,  plaintiff,  then  aged 

16  years,  and  temporarily  employed  in  the   Eagle  Hotel  as 

porter,  started  to  go  on  an  errand  to  the  Keokuk  &  Western 

freight  house.     When  he   reached  the  Bank  street  crossing 

of  defendant's  road,  he  found  his  way  blocked   by  a  freight 

train  of  some  40  cars,  with  an  engine   attached,  which   was 

standing  across  the  street,  and   which  extended    almost   an 

equal  distance  either  way  from  the  crossing.     Plaintiff  was 

in  company  with  three  other  boys  at  the   time.     When   the 

crossing  was  reached,  two  of  these  boys  climbed  through  the 

standing   train   between  the  cars.     There   was  a   brakeman 

on  top  of  the  train,  and  to  him  plaintiff  spoke,  asking,  ''How 

long  are  you  going  to  let  this  stay?"     The  brakeman  replied, 

**Justgoon,  kid;  go  on   through,   you  have  got   plenty  of 

time."     Plaintiff  climbed  up  between  two  cars,   intending 

to  pass  through,  but  as  he   stepped  on  the   bumper  of  a   car 

the  train  moved  backwards,   and  he  slipped  so  that  his   foot 

was  caught  and  crushed  to  such  an  extent  as  to  permanently 

disable  him.     An   ordinance  of  the  city  of  Keokuk   made  it 

a   misdemeanor  for  any  railway  company  to  block  a   street 

crossing  with  a  standing  train  for  a  longer  continuous  period 

than  five  minutes.     And  when  such   trains   were   opened  at 

such  crossing  for  the  passing  of   persons   or  vehicles  it  was 

provided  they  should  not  be  again  connected  for  15  minutes. 
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This  train  had  been  standing  on  the  crossing  more  than  5 
minutes  when  plaintiff  was  hurt.  There  was  also  an  ordi- 
nance of  said  city  which  required  the  bell  to  be  sounded, 
within  certain  limits,  when  a  locomotive  was  in  motion,  and 
the  Bank  street  crossing  was  within  these  limits.  The  bell 
was  not  sounded  when  this  train  moved  back.  The  facts  we 
have  stated  are  those  most  favorable  to  plaintiff.  In  many  im- 
portant particulars  they  are  disputed.  For  instance,  defendant 
ofiered  evidence  to  show  that  the  train  was  in  motion  when 
plaintiff  attempted  to  pass  between  the  cars.  But  we  must, 
in  cases  like  this,  take  the  evidence  most  favor-     ^ 

'  Appeal- 

able to  appellant,  and,  if  that  makes  a  case  for    DS^otod" 

the  jury,  he  is  entitled  to  have  it  passed  upon  ^ 

by  them.  We  cannot  determine  as  to  the  weight  of  the  evi- 
dence nor  pass  upon  the  credibility  of  the  witnesses.  In 
Gradert  v.  Railway  Co.  (Iowa),  SON.  W.  560,  we  quoted 
and  approved  the  following  language  used  in  Philips  v, 
Phillips,  93  Iowa  615,  61  N.  W.  1071 :  **While  the  trial 
court  may  determine  whether  the  contestants  have  given  evi- 
dence sufficient  to  support  a  verdict,  if  one  should  be  returned 
in  their  favor,  it  could  not,  under  the  rule  announced  in 
Meyer  v.  Houck.  85  Iowa  319,  52  N.  W.  235,  pass  upon  the 
question  as  to  whether  the  preponderating  weight  of  all  the 
evidence  is  in  favor  of  or  against  the  contestants.  This  is  a 
question  always  for  the  jury.  So  it  is  for  the  jury  to  deter- 
mine as  to  the  weight  of  the  evidence,  though  there  be  one 
witness  testifying  on  one  side  to  certain  facts,  and  many 
witnesses  on  the  other  side  testifying  to  a  contrary  state  of 
facts.  It  is  not  the  province,  in  such  a  case,  of  the  court  to 
pass  upon  the  credibility  of  the  several  witnesses,  and  to  say 
which  one  told  the  truth,  or  that  the  slory  of  one  is  more 
likely  to  be  correct  than  that  of  another.  The  ruling  laid 
down  in  the  Meyer  Case  does  not  justify  such  contention. 
To  do  so  would  be  equivalent  to  doing  away  with  jury 
trials.'' 

It  is  claimed  by  defendant  that,  in  any  view  of  the  case, 
19  (N  s)  A  &  E  R  Cas— 5 
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it  is  not  shown  to  have  been  negligent;  that  the  stopping  of 
the  train  on  the  crossing  was  not  the  proximate  cause  of  the 
accident;  and  that  its  backward  movement  was  but  of  a  few 
inches  in  distance,  for  the  purpose  of  taking  up  slack,  and  was 
not  such  a  movement  as  necessitated  a  warning,  under  the 
ordinance  which  required  the  bell  to  be  rung.  Without  intend- 
ing to  be  understood  as  assenting  to  the  correctness  of  those 
propositions,  we  may  say  these  are  not  the  only  matters  of 
negligence  averred.  The  conduct  of  the  brakeman  is  com- 
plained of  also.  The  brakeman  was  employed  in  aiding  in 
the  movement  of  the  train.  To  some  extent  he  would  neces- 
sarily have  knowledge  of  what  was  to  be  done 

Crossing  Ob-  •   «       •  *  .     «  « 

Bfructeaby^rain  With  it.  A  straugcr  might  properly  suppose 
S^'^^ilri^by  that  he  had  the  knowledge  which  he  assumed 
Brak^nn-Lia-    to  posscss.     If,  then,  the  brakeman  knew  the 

bintyolBailroad.  .  . 

train  might  move  at  any  instant,  or  if  he  did 
not  know  that  it  would  remain  standing  for  a  sufficient  time 
to  enable  plaintiff  to  pass  through,  he  was  negligent  in  mak- 
ing the  statement  he  did  to  plaintiff,  and  his  negligence  will 
be  that  of  the  company. 

It  is  thought  that  what  the  brakeman  said  was  not  vvithin 
the  scope  of  his  duty,  and  not  binding  on  the  company.  We 
are  not  to  treat  his  remark  to  plaintiff  as  an  invitation  or  a 
command,  but  as  a  statement  of  fact,  of  which  a  stranger 
might  properly  consider  he  had  knowledge.  As  such,  his 
conduct  bound  the  company.  The  general  rule,  governing 
the  liability  of  a  master  for  the  torts  of  his  servant,  settle 
this  matter  in  plaintiff's  favor.  What  we  have  just  said 
applie^s  also  to  the  issue  of  contributory  negligence.  It  would 
not  necessarily  be  negligent  for  plaintiff  to  have  passed  between 
Same-Same-  ^^^^se  cars,  had  they  not  been  liable  to  move. 
NeViI^en'cS^         Whether  he  had  reasonable  ground  to  believe 

Quostlon  for  Jury.    ,,  .,  •i.a*  r        .*       » 

they  would  remain  stationary  was  for  the  jury. 
We  get  but  little  aid,  save  in  general  principles,  from  the 
cases.  See,  however.  Burger  z/.  Railroad  Co.  (Mo.  Sup.),  20 
S.  W.  439;  Henderson  z;.  Railway  Co.    (Minn.),  55  N.   W. 
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53;  Railway  Co.  v.  Green  (Tex.  Civ.  App.),  49  S.  W.  670; 
Railroad  Co.  z/.  Sykes,  96  111.  162. 

Another  claim  of  defendant  is  that  the  undisputed  evidence 
shows  plaintiff  was  not  hurt  upon  Bank  street,  but  upon  the 
railway  g^rounds,  and  that,  being  a  trespasser  there,  he  can- 
not recover.     We  are  not  prepared  to  assent  to 
either  this  statement  of  fact   or  conclusion  of  idSbmty*S?ili- 
iaw.     There  is  evidence  tending   to  show  that  todu^iftoKSS*' 

uirouffh  Train  by 

plaintiff  went  between  the  cars  from  a  path  used  SSSSS22!°' 
by  pedestrians  going  to  the  Keokuk  &  Western 
freight  house.  Even  had  he  deviated  from  the  path  suflSciently 
to  get  to  the  end  of  a  car  that  barred  his  way,  he  would  not 
necessarily  have  been  a  trespasser.  See  Railroad  Co.  v,  Cum- 
berland, 20  Sup.  Ct.  380,  Adv.  S.  U.  S.  380,  44  L.  Ed.  — . 
But  there  is  still  another  phase  of  this  issue.  Although 
plaintiff  was  a  trespasser  on  the  grounds  of  the  company, 
he  was  upon  its  train  because  of  the  assurance  of  an  employee 
that  he  might  safely  pass  through  in  order  to  reach  his  des- 
tination. Undersuch  circumstances » defeindant  cannot  escape 
liability  on  the  ground  urged: 

2.  Some  other  questions  remain  to  be  disposed  of,  in  view  of 
the  new  trial  which  we  find  must  be  had.  Plaintiff  offered,  but 
was  not  allowed  to  show»  that  he  was  not  familiar  with  the 
danger  in  being  about  the  railroad  trains.  The  peril  incident 
to  plaintiff's  act  if  the  train  moved  was  so  ap- 

^  "^  Bvldence. 

parent  that  at  his  age  he  must  have  appreciated 
it.     Indeed,  his  own  evidence  shows  that  he  did ;  for  he  says 
he  should  not  have  attempted  to  pass  through  between  the 
cars  if  it  had  not  been  for  the  brakeman's  assurance. 

3.  Plaintiff  was  refused  permission  to  show  that  within 
two  minutes  after  the  accident  the  brakeman  came  to  plain- 
tiff, and  said,  "Kid,  you  are  not  to  blame  for  this;  you  are 
innocent.     This  evidence   was  properly  ruled 

Bams. 

out.     Were  we  to  concede  the  transaction  to  be 

a  part  of  the  res  gesta^  yet  the  brakeman's  statement  would 

be  inadmissible,  for  it  is  of  a  conclusion,  and  not  a  fact. 

4.  The  motion  to  strike  appellant's  abstract  from  the  files. 
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and  affirm  the  judgment  below,  because  it  does  not  contain 
all  the  testimony  of  defendant's  witnesses,  is  overruled.  To 
Appeal-Be-  P^^^  upou  the  Validity  of  a  directed  verdict,  we 
SR^?r°*~''^  need  usually  only  the  evidence  on  the  part  of 

appellant.  As  bearing  upon  this  matter  some- 
what, see  Goring  v.  Fitzgerald,  105  Iowa  507,  75  N.  W.  358. 
We  may  say  further  that  on  additional  abstracts  filed  by 
appellant  and  appellee,  respectively,  we  have  the  whole  rec- 
ord presented,  and  under  these  circumstances  we  feel  that 
the  case  should  be  disposed  of  on  its  merits.     Reversed. 

Grangbr,  C.  J.,  not  sitting. 


Davis 
z/. 

Concord  &  M.  R.  R. 

{Supreme  Court  of  New  Hampshire  ^  March  is,  iSgs*) 

Accident  at  Crossing — Evidence  of  Deceased's  Habitual  Caution.* — 
In  an  action  for  the  death  of  a  person  killed  by  a  railroad  train  while 
driving  over  a  highway  crossing-,  evidence  to  show  that  it  had  been 
his  habit  for  three  years,  while  driving  over  such  crossing,  to  drive 
slowly,  and  watch  for  trains  was  competent. 

Question  for  Jury. — A  case  will  not  be  withdrawn  from  the  jury 
unless  it  conclusively  follows,  as  matter  of  law,  that  no  recovery  can 
be  had  upon  any  view  which  can  properly  be  taken  of  the  facts  which 
the  evidence  tends  to  establish. 

Accident  at  Crossing — Speed  Prohibited  by  Connpany's  Rules — 
Evidence. — Where  a  person  is  killed  at  a  highway  crossing  by  a  train 
running  at  a  rate  of  speed  prohibited  by  a  rule  of  the  railroad  com- 
pany, if  deceased  was  familiar  with  such  crossing,  such  rule  may  be 
competent  evidence  in  an  action  for  his  death,  although  he  may  not 
have  known  of  the  existence  of  the  rule,  as  deceased's  knowledge  of 
the  usual  speed  of  trains  over  such  crossing  may  have  justified  him  in 
making  his  attempt  to  cross. 

*See  notes  at  end  of  case. 
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Same— Speed — Negligence — Question  for  Jury.* — ^As  ordinary  care 
to  avoid  injury  to  highway  travelers  must  be  observed  in  running'  a 
train  over  a  highway  crossing,  it  was  a  question  for  the  jury  in  such 
action,  whether  persons  of  ordinary  prudence  would  have  run  the  train 
by  which  deceased  was  killed  at  such  crossing  at  a  speed  of  40  to  50 
miles  an  hour. 

Sanne — Care  Required  of  Traveler.f — Deceased  was  bound  to  exer- 
cise such  care  as  a  person  of  average  prudence  would  exercise  under 
like  circumstances. 

Same — Failure  to  Look  or  Listen4 — The  fact  that  deceased,  before 
driving  over  the  railroad  tracks  at  the  highway  crossing,  did  not  look 
or  listen  for  approaching  trains,  was  not  conclusive,  as  matter  of  law, 
of  want  of  due  care,  though  such  fact  was  important  evidence  to  be 
considered  by  the  jury  on  the  question  of  contributory  negligence 

Instructions. — It  is  proper  to  refuse  requested  instructions,  however 
correct  they  may  be  as  legal  propositions,  when  their  effect  would  be 
to  give  undue  prominence  to  one  side  of  the  case. 

ExcBPTiONS  by  defendant  from  Grafton  county.  Over- 
ruled, 

John  Kivelf  John  S.  H,  Frinkj  and  Bingham  &  Bingham ^ 
for  plaintiff. 

Frank  S.  Slree/er,  Samuel  B.  Page^  Joseph  IV.  Fellows^ 
and  DreWi  Jordon  &  Buckley^  for  defendant. 

Smith,  J.  Several  witnesses  testified,  subject  to  the  de- 
fendants' exception,  that  during  the  three  years  preceding  the 
death  of  the  plaintiff's  intestate  they  often  saw  him  drive  over 
the  crossing  in  question,  and  that  he  always  ^coid^^tatcro-s- 
drove  slowly,  and  watched  for  trains.  It  was  DlSS52d?HSbu 
conceded  at  the  argument  that  the  evidence  was  *^  ^^ 
competent  as  tending  to  show  that  the  deceased,  on  approach- 
ing the  crossing  on  the  morning  of  the  accident,  was  watch- 

♦See  generally,  Swack  v.  New  York,  etc.,  R.  Co.  (N.  Y.),  16  Am.  & 
Bng.  R.  Cas.,  N.  S.,  609,  615. 

fSee  Lewis  v.  Long  Island  R.  Co.  (N.  Y.),  18  Am.  &  Eng.  R.  Cas., 
N.  S.,  1,  ^YL^  foot-note, 

tSee  Ritzman  v,  Philadelphia  &  R.  R.  Co.  (Penn.),  12  Am.  &  Eng. 
R.  Cas.,  N.  S.,  444,  and  extensive  notCy  444  etseq, ;  Tucker  v,  Chicago 
A  G.  T.  Ry.  Co.  (Mich.),  18  Am.  &  Eng.  R.  Cas.,  N.  S.,  155,  and/o<?/- 
note. 
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ing  for  the  train;  and  he  stopped,  or  drove  slowly,  and 
looked  up  and  down  the  track,  to  ascertain  whether  a  train- 
was  approaching.  It  has  repeatedly  been  held  in  this  state 
that  such  evidence  is  competent  upon  the  ground  that  ''a 
person  is  more  likely  to  do  or  not  to  do  a  thing,  or  to  do  it 
or  not  to  do  it  in  a  particular  way,  as  he  is  in  the  habit  of 
doing  it  or  not  doing  if  State  v,  Manchester  &  L.  R.  R., 
52  N.  H.  528,  549,  550;  Hall  v.  Brown,  58  N.  H.  93.  96,  98; 
State  V.  Boston  &  M.  R.  R.,  58  N.  H.  410,  412 ;  Plummer  v. 
Ossipee,  59  N.  H.  55.  59;  Nutter  v.  Boston  &  M.  R.  R.,  60* 
N.  H.  483,  485;  Parkinson  v.  Nashua  &  L.  R.  Co.,  61  N.  H. 
416;  Lyman  z;.  Boston  &M.R.  R.,  66  N.  H.  200,  45  Am.  &. 
Eng.  R.  Cas.  163,  20  Atl.  976. 

But  the  defendant  claim  that  the  evidence  logically  tended 
to  show,  not  only  that  Davis  looked  up  and  down  the  track  to 
ascertain  whether  trains  were  approaching,  but  that  he  saw 
the  approaching  train,  ''and  knowingly  and  deliberately  drove 
in  front  of  it."  This  claim  brings  us  to  the  consideration  of 
the  question  raised  by  the  denial  of  the  motion  for  a  verdict 
for  the  defend  ants  I  The  question  has  been  argued  solely 
upon  the  ground  that  the  accident  was  caused  by  the  want  of 
due  care  on  the  part  of  the  deceased.  The  plaintiff's  evidence 
tended  to  shjw  that  the  train  left  Plymouth  from  10  to  20' 
minutes  late,  and  at  the  time  of  the  collision  was  running 
at  the  rate  of  40  to  50  miles  an  hour;  that  the  crossing  was 
visible  from  the  engine  at  a  distance  of  one-half  mile  or  more ; 
that  for  the  distance  of  165  feet  before  reaching  the  crossing 
an  approaching  train  could  have  been  seen  by  a  highway 
traveler  for  the  distance  of  600  feet  on  the  track,  except  that 
upon  the  highway,  between  67  and  40  feet  from  the  crossing,, 
the  train  was  not  visible,  by  reason  of  a  knoll,  until  it  was 
within  about  300  feet  of  the  crossing;  that  the  deceased  was 
familiar  with  the  crossing;  that  his  horses  were  kind,  and 
not  afraid  of  the  cars,  were  walking  at  the  time  of  the  colli- 
sion and  for  10  or  15  rods  before  reaching  the  crossing;  that 
in  going  over  the  crossing  on  prior  occasions  the  deceased 
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was  uniformly  cautious,  and  careful  to  look  for  trains.  The 
evidence  was  all  one  way  that  the  deceased  was 
traveling  with  a  suitable  team,  and  approached  SSS?.**®"*^®' 
the  crossing  as  a  careful  and  prudent  person 
would.  There  was  competent  evidence,  as  it  is  conceded, 
tending  to  show  that  he  looked  for  the  coming  of  any  train 
tbat  might  be  approaching  the  crossing.  If  he  looked,  it  is 
certain  he  must  have  seen  the  train  within  the  distance  of 
about  600  feet.  The  single  question,  then,  is  whether  the 
evidence  conclusively  shows  that  the  attempt  to  cross  before 
a  train  within  that  distance  was  so  imprudent  and  reckless 
that  no  prudent  person  would  have  attempted  it ;  or  whether 
there  was  a  question  for  the  jury  to  determine  from  the  evi- 
dence, viz.  whether  the  deceased  exercised  proper  care  and 
caution.  "There  is  no  fixed  standard  in  the  law  by  which  a 
court  is  enabled  to  arbitrarily  say  in  every  case  what  conduct 
shall  be  considered  reasonable  and  prudent  and  what  shall 
constitute  ordinary  care  under  any  and  all  circumstances . 
*  *  *  When  a  given  state  of  facts  is  such  that  reasonable 
men  may  fairly  differ  upon  the  question  as  to  whether  there 
was  negligence  or  not,  the  determination  of  the  matter  is  for 
the  jury.  It  is  only  when  the  facts  are  such  that  reasonable 
men  must  draw  the  same  conclusion  from  them  that  the  ques- 
tion of  negligence  is  ever  considered  one  of  law  for  the  court.'' 
Railway  Co.  v,  Ives,  144  U.  S.  408,  417,  12  Sup.  Ct.  679. 
How  near  the  train  was  to  the  deceased  when  he  discovered 
it,  and  whether  he  saw  it, — as  the  evidence  tends  to  show 
he  did, — does  not  appear.  It  may  have  been  600  feet 
away, — so  far  that  persons  of  ordinary  prudence  would  not 
hesitate  to  attempt  to  cross.  Upon  that  question  the  plain- 
tiff was  entitled  to  the  decision  of  the  jury.  A  case  is  not 
withdrawn  from  them  unless  it  conclusively  follows,  as  mat- 
ter of  law,  that  no  recovery  can  be  had  upon  any  view 
which  can  properly  be  taken  of  the  facts  which  the  evidence 
tends  to  establish.  Railway  Co.  v.  Cox,  145  U.  S.  593,  606, 
12  Sup.  Ct.  905;  Gardner  z/.  Railroad  Co.,  150  U.  S.  349, 
361,  14  Sup.  Ct.   140;  Page  v.  Parker,  43  N.  H.  363,  366. 
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The  train  left  Plymouth  10  to  20  minutes  late,  and  at  the 
time  of  the  collision  was  running  at  the  rate  of  40  to  50 
miles  an  hour.  The  speed  permitted  by  the  defendants' 
rules  in  passing  stations  was  15  miles  an  hour.  The  defend- 
ants' evidence  tended  to  prove  that  neither  the  engineer  nor 
fireman  saw  the  hayrack  until  the  moment  it  was  struck  by 
the  engine.  In  Nutter  v.  Boston  &  M.  R.  R.,  60  N.  H.  483, 
485,  it  was  said  that  the  fact  that  the  defendants'  train  was 
running  at  an  unlawful  rate  of  speed  **might  affect  the  ques- 
tion of  the  plaintiff's  care.  It  may  have  been  reasonable 
for  the  plaintiff  to  act  upon  the  belief  that  the  defendants 
were  aware  of  the  speed  law,  and  would  obey  it.  *  *  * 
The  plaintiff's  belief  in  the  defendants'  knowledge  and  pre- 
sumed obedience  of  the  speed  law  may  have  been  a  sufficient 
excuse  for  his  want  of  vigilance  in  not  observing  the 
approaching  train,  and  whether  or  not  it  was  a  sufficient 
excuse  is  a  question  of  fact  which  was  properly  submitted 
to  the  jury."  The  crossing  ot  a  crowded  thoroughfare  by  a 
pedestrian  is  attended  with  more  or  less  danger  from  pass- 
ing teams,  yet  the  act  is  one  which  persons  of  ordinary 
prudence  constantly  attempt.  A  traveler  is  not  restricted  to 
one  sidewalk  when  an  opportunity  occurs  for  crossing  which 
a  per?on  of  ordinary  prudence  would  improve,  using  due 
care  to  avoid  injury.  If  injured  in  the  attempt  through  the 
negligence  of  another,  he  may  maintain  his  action  therefor, 
provided  the  attempt  was  one  which  a  person  of  ordinary 
care  would  have  made,  and  due  care  was  used  in  making  it. 
The  result  may  show  misjudgment  as  to  the  danger  of  cross- 
ing, but  in  such  case  one  is  only  required  to  judge  of  danger 
as  it  appeared  before,  and  not  after,  the  attempt.  The 
train  was  running- at  a  rate  of  speed  three  times  as  great  as 
that  allowed  by  the  defendants'  rules.     It  must  be  presumed 

that  the  rules  were  made  to  be  enforced,  and 

iLocidont  &t 

gojsuiR-^speed    that  they  were  generally  obeyed.     Although  the 
SJaJS^^idence.   dcccascd  may  not  have  known  of  the  existence 

of  the  rule,  yet  he  was  familiar  with  the  cross- 
ing, frequently  traveled  over  it,  and  might  reasonably  act 
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on  the  belief  that  the  train  would-  be  run  at  the  usual  speed 
in  passing  the  station.  There  was  at  least  fair  room  for 
argument  that,  if  the  rule  had  been  obeyed,  he  would  have 
had  sufficient  time  for  crossing  without  injury  or  unreason- 
able risk,  and  that  it  would  not  have  been  an  imprudent  act. 
The  rules  were  competent  evidence.  Lyman  v.  Railroad, 
sufira;  State  v,  Manchester  &  L,.  R.  R. ,  supra;  Nutter  v. 
Boston  &  M.  R.  R.,  supra.  Davis  v.  Manchester,  62  N.  H. 
422,  is  not  applicable. 

It  was  left  to  the  jury  to  determine  whether  the  speed  of 
the  train  was  reasonable  or  unreasonable,  and  they  were 
instructed,  among  other  things,  ''that  the  question  was 
whether  a  person  of  average  prudence,  placed  _  _  . 
in  the  situation  of  the  defendants,  would  have  oSStfoS^tw 
run  the  train  at  such  speed.*'  To  this  instruc-  ^^^' 
tion  the  defendants  excepted.  The  defendants,  in  running 
their  trains,  being  bound  to  use  ordinary  care  to  avoid 
injury  to  highway  travelers, — that  is,  as  high  a  degree  of 
-care  as  persons  of  average  prudence  would  observe, — it  is 
obvious  that  the  speed  of  the  train  over  the  crossing  was  an 
important  element  for  consideration  in  determining  whether 
ordinary  care  was  observed.  The  higher  the  speed,  the 
greater  the  danger  of  collision  with  a  highway  traveler.  It 
was,  therefore,  a  proper  question  for  the  jury  whether  per- 
sons of  ordinary  care  or  prudence  would,  in  view  of  the  dan- 
gers to  be  incurred  and  accidents  to  be  avoided  at  the 
crossing,  have  run  a  train  at  a  speed  of  40  to  50  miles  an  hour. 

The  jury  were  also  instructed  that  the  deceased  was 
bound  to  exercise  ordinary  care, — such  care  as  a  person  of 
average  prudence  would  exercise  under  like  circumstances  ; 
and  if  a  person  of  average  prudence,  put  exactly 
in  the  place  he  was,  possessed  of  the  same  qSldof"'^^" 
knowledge  and  means  of  knowledge  of  the 
danger  and  means  of  avoiding  it,  would  or  might  have 
^one  as  he  did,  he  was  without  fault.  To  the  last  clause 
the  defendants  excepted.  Ordinary  care  requires  that 
a  person  should  act  not  only   in  view   of   facts   of  which 
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he  has  actual  knowledge,  but  in  view  of  facts  which 
he  may  learn  in  the  exercise  of  ordinary  diligence;  and 
this  is  what  was  meant  by  the  words  ''means  of  knowl- 
edge.'* Ordinary  care  being  that  degree  of  care  required 
by  the  dangers  reasonably  to  be  apprehended,  there  is  no 
ground  for  contending  that  the  instruction  meant  that  the 
deceased  was  required  to  exercise  any  less  degree  of  care 
than  what  persons  of  average  prudence  would  have  used 
under  the  same  circumstances  ;  that  is,  in  his  situation. 
The  defendants  claim  that  the  use  of  the  word  "might**  ren- 
dered the  instructions  erroneous.  It  is  the  same,  in  effect^ 
whether  the  jury  were  instructed  that  the  degree  of  care 
required  of  Davis  was  what  a  person  of  average  prudence 
would  use,  or  what  such  a  person  might  use,  under  the  same 
circumstances.  The  standard  of  care  is  that  of  a  person  of 
average  prudence.  If  the  deceased  use  the  care  of  such  per- 
son under  the  same  or  similar  circumstances,  that  was  all  he 
was  required  to  do  ;  and  it  is  not  believed  that  the  jury 
could  have  understood  that  the  degree  of  care  required  to  be 
used  was  lowered  by  the  use  of  the  word  "might,**  in  con- 
nection with  the  word  "would.**  The  defendants  excepted 
to  the  refusal  to  give  the  instructions  requested.  The  fact 
that  the  deceased,  before  crossing,  did  not  look  or  listen  for 

an  approaching  train  (if  he  did  not),  would  not 
rSSSJoJiS^.***   be  conclusive,   as   matter  of   law,   of  want  of 

due  care.  Nutter  z^.  Railroad,  supra\  State  z^. 
Manchester  &  L.  R.  R.,  supra;  Huntress  v.  Railroad,  66 
N.  H.  185,  4  Am.  &  Eng.  R.  Cas..  N.  S.,  257-260,  34  Atl. 
154;  Lyman  v.  Railroad,  supra^  and  authorities  cited.  The 
fact  would  be  important  evidence  to  be  considered  by  the 
jury  on  the  question  of  contributory  negligence,  but  the  con- 
duct of  the  deceased  is  not  to  be  judged  by  that  fact  alone. 
He  was  bound  to  look  and  listen  as  much,  and  as  long  and 
as  often,  as  a  person  of  average  prudence  in  his  situation 
would  have  looked  or  listened,  but  no  more,  and  not  other- 
wise; and  it  was  for  the  jury  to  say,  as  matter  of  fact,  in 
view  of  all  the  evidence  on  that  part  of  the  case,  whether  he 
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acted    as  persons   of  average   prudence   would  have   done 
under  the  same  circumstances. 

It  cannot  be  said  that  the  remaining  requests  were  not 
properly  refused.  Other  instructions  were  given  besides 
those  excepted  to;  and  no  exceptions  having  been  taken  to 
them,  it  must  be  assumed  they  were  correct,  ^  .^  ^, 
and  such  as  the  case  called  for.  It  may  be 
assumed  that  the  dangers  of  a  railway  grade  crossing,  and 
the  mutual  duties  and  rights  of  the  parties,  were  called  to  the 
attention  of  the  jury  with  pertinent  comments.  It  is  not 
the  duty  of  the  presiding  justice  to  give  instructions  requested, 
however  correct  they  may  be  as  legal  propositions,  when 
their  effect  would  be  to  give  undue  prominence  to  one  side  of 
the  case.  If  the  requests  refused  were  intended  as  a  full 
statement  of  the  law  of  the  case,  they  fell  far  short  of  it. 
They  omitted  entirely  any  reference  to  the  duty  owed  by  the 
defendants  to  the  deceased.  In  a  general  way,  the  instruc- 
tions requested  were  included  in  those  given  upon  the  subject 
of  contributory  negligence.  It  must  necessarily  be  left  to 
the  presiding  justice  to  decide  how  far  it  would  be  useful  to 
accompany  a  statement  of  legal  propositions  with  observa- 
tions upon  the  facts  of  the  case.     Exceptions  overruled. 

Carpbntbr,    Chasb,  and  Wallace,  JJ.,  did  not    sit. 
The  others  concurred. 


NOTES. 

Action  for  Wrongful  Death— Ad nnissi bill ty  of  Evidence  of  Charac- 
ter and  Habits  of  Deceased  to  Show  Freedonn  from  Contributory 
Negligence. — In  an  action  for  wrongful  death  where  there  is  no 
evidence  showing  either  the  existence  or  non-existence  of  contribu- 
tory neglig-ence  on  the  part  of  deceased,  it  has  been  held  that  evi- 
dence of  his  prior  habits  as  to  care,  prudence,  and  sobriety  is 
admissible,  as  tending*  to  prove  that  he  was  not  guilty  of  contribu- 
tory negligence ;  but  where  there  were  witnesses  'who  saw  the 
transaction  such  evidence  is  not  admissible.  Morris  v.  East  Haven, 
41  Conn.  252;  Atlanta  &  W.  P.  R.  Co.  v.  Newton,  45  Am.  &  Eng.  R. 
Cas.  211,  85  Ga.  517,  11  S.  E.  Rep.  776;  Chicago,  St.  P.  &  K.  C.  R. 
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Co.  V.  Anderson,  47  111.  App.  91 ;  Chicagro,  R.  I.  &  P.  K.  Co.  v,  Clark, 
15  Am.  &  Eng.  R.  Cas.  261,  108  111.  113 ;  McNulta  v,  lyockridge,  32 
111.  App.  86 ;  Toledo,  St.  L.  &  K.  C.  R.  Co.  v.  Bailey,  145  111.  159 ; 
Gardner  z/.  Chicago,  R.  I.  &  P.  R.  Co.,  17  111.  App.  262;  Illinois  C. 
R.  Co.  V,  Nowicki,  148  HI.  29,  35  N.  E.  Rep.  358 ;  Houston  &  T.  C.  R. 
Co.  V,  Waller,  8  Am.  &  Eng.  R.  Cas.  431,  56  Tex.  331 ;  Chase  v,  Maine 
C.  R.  Co.,  77  Me.  62;  Philadelphia,  W.  &  B.  R.  Co.  v,  Stebbing,  62 
Md.  504,  49  Am.  Rep.  628;  McDonald  v.  Savoy,  110  Mass.  49.  Such 
evidence  is  admitted  on  the  ground  that  the  exercise  of  due  care  upon 
the  part  of  a  person  who  has  been  run  over  and  killed  at  a  railroad 
crossing  may  be  inferred  from  the  ordinary  habits  of  prudent  men 
to  avoid  danger.  Northern  Central  R.  Co.  v.  State,  29  Md.  420 ; 
Northern  Central  R.  Co.  v.  Geis,  31  Md.  357 ;  Gay  v.  Winter,  34  Cal. 
153  ;  Johnson  v,  Hudson  River  R.  Co.,  20  N.  Y.  65 ;  Cleveland  &  P. 
R.  Co.  V,  Rowan  et  ux,,  66  Pa.  St.  393 ;  Lehigh  Valley  R.  R.  Co.  v. 
Hall,  61  Pa.  St.  361;  Weiss  v.  Pennsylvania  R.  R.  Co.,  79  Pa.  St. 
387. 

But  there  are  authorities  holding  that  such  evidence  is  not 
admissible  to  negative  contributory  negligence  even  where  there  is  no 
direct  evidence  as  to  the  conduct  of  deceased.  Chase  v.  Maine  Central 
R.  R.  Co.,  19  Am.  &  Eng.  R.  Cas.  356,  77  Me.  62,  52  Am.  Rep.  744.  In  this 
case  it  was  said  in  delivering  the  opinion:  "The  intestate's  sleigh  col- 
lided with  a  train  at  a  railroad  crossing.  He  thereby  received  an  injury 
and  very  soon  afterwards  died.  He  never  was  conscious  enough  after 
the  injury  to  tell  how  the  accident  happened  ;  no  one  was  with  him 
at  the  time;  no  one  saw  him  at  the  moment  of  the  collision.  As  evi- 
dence that  he  could  not  have  been  guilty  of  any  negligence  which 
contributed  to  the  accident,  witnesses  who  had  been  his  neighbors 
for  some  time  were  permitted  to  testify  to  their  opinion  of  his 
general  character  for  carefulness.  We  think  this  was  overstepping 
the  limit  allowed  to  collateral  evidence  in  this  state.  We  dare  not 
abide  by  it.  Our  belief  is  that  such  a  rule  would  be  fraught  with 
much  more  evil  than  good."  See  also,  Scott  v.  Hall,  16  Me.  326 ; 
Elliott  V.  Chicago,  M.  &  St.  P.  R.  Co.,  38  Am.  &  Eng.  R.  Cas.  62,  5 
Dak.  523,  3  L.  R.  A.  363,  41  N.  W.  Rep.  758 ;  Wells  v,  Denver  &  R. 
G.  W.  Ry.  Co.,    7  Utah  482,  27  Pac.  Rep.  688. 

Accidents  at  Crossings — Contributory  Negligence — Presumptions. 
— See  note,  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  848  ef  seq. 
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Procter 

V. 

Southern  California  Ry.  Co. 

[Supreme  Court  of  Appeals  ^  Sept  17  ^  /900.) 

Ejection  of  Female  Passenger — Damages— Injury  to  Qood  Name.* — 
Where  the  action  is  based  on  the  act  of  defendant's  conductor  iu 
taking  away  plaintiff's  ticket  and  ordering  her  off  the  train,  she  is 
not  entitled  to  recover  for  any  injury  to  her  good  name  occasioned 
thereby. 

Harmless  Error. — In  such  an  action,  where  it  can  be  seen  that  the 
damages  found  by  the  court  are  not  excessive,  on  the  facts  as  they 
were  developed  at  the  trial,  the  case  should  not  be  reversed  merely 
because  the  court  inserted  something  in  the  finding  that  had  no 
foundation  in  the  evidence. 

Pleading. — In  such  an  action  the  injury  to  *'good  name''  was  not 
alleged  as  a  separate  cause  of  action  in  the  complaint,  but  only  as  one 
of  several  injuries  resulting  to  plaintiff  from  the  ejection  ;  and  there 
was  therefore  no  misjoinder  of  causes  of  action  because  the  complaint 
alleged  injury  to  "good  name." 

Ejectment  of  Passenger — Damages — Separation  from  Baggage.  — 
In  such  an  action,  the  fact  that  plaintiff  was  separated  from  her  bag- 
gage through  the  act  of  defendant  is  an  element  of  damage  ;  and 
the  amount  of  such  damage  is  within  the  sound  discretion  of  the 
judge  or  jury  weighing  the  evidence. 

Same — Same — Price  of  Required  Clothing.— In  such  an  action,  the 
general  damages  fixed  were  not  excessive,  but  it  was  error  to  allow 
plaintiff  the  price  of  the  clothing  she  was  compelled  to  purchase  be- 
cause of  the  ejection  and  consequent  separation  from  her  baggage. 

Appeal  by  defendant  from  lyos  Angeles  county  superior 
court.     Modified, 

C.  N,  Sterty  and  Henry  J,  Stevens ^  for  appellant. 
Winder^  Creighton  &  Davis  and  F,  G,  Hentigy  for  respond- 
ent. 


*8ee  note  at  end  of  case. 
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Gray,  C.  The  defendant  appeals  from  a  judgment  in 
plaintiff's  favor  and  from  an  order  denying  it  a  new  trial. 
The  action  is  to  recover  damages  for  an  unlawful  ejectment 
Case  stated.  ^^  plaintiff  by  defendant  from  one  of  its  passen- 
ger trains  at  Pasadena.  The  case  was  tried 
before  the  court  without  a  jury,  and  plaintiff  was  awarded 
damages  in  the  amount  of  $575.  The  defendant  admitted 
that  its  act  in  taking  plaintiff's  ticket  and  ejecting  her  from 
the  train  was  wrongful. 

It  appears  that  plaintiff,  a  colored  woman,  was  traveling 
on  a  round  trip  ticket  from  Cincinnati,  Ohio,  and  boarded 
defendant's  train  at  Los  Angeles,  intending  to  return  to  Cin- 
cinnati. A  conductor  of  defendant,  on  examining  her  ticket, 
directed  her  to  write  her  name,  which  she  did.  He  then  told 
her  it  was  not  her  name  on  the  ticket,  and  that  the  ticket  was 
bought  in  Los  Angeles,  and  repeated  this  two  or  three  times. 
Plaintiff's  name  and  her  correct  description  were  on  the 
ticket.  Plaintiff  informed  him  that  ^*we  [meaning  herself  and 
another  colored  woman,  who  was  with  her]  bought  these 
tickets  at  Cincinnati."  The  conductor  then  said,  ''You  will 
either  have  to  pay  your  way  or  get  off  at  the  next  station." 
He  retained  plaintiff's  ticket,  and,  on  her  subsequently 
addressing  him  with  the  inquiry,  *'C&n  you  tell  me  what  is 
the  matter  with  these  tickets,  so  I  can  write  to  Mr.  Near,  the 
gentleman  who  bought  the  tickets  for  me,  right  away?"  he 
made  no  reply.  The  plaintiff  and  her  companion  testify  that 
the  conductor  talked  loud  to  them,  and  the  plaintiff  says, 
**He  spoke  very  abrupt  at  the  first  when  he  contradicted  our 
name  was  on  the  ticket."  A  witness  for  defendant,  Thomas 
Duzan,  testifies  that  the  women  ''broke  out  crying"  when 
talking  with  the  conductor.  The  plaintiff,  as  a  witness,  in 
describing  the  effect  of  the  conductor's  conduct,  says : 
"Well,  I  felt  very  bad,  and  also  I  felt  like  the  ground  could 
just  open  and  swallow  me  when  I  was  put  off  at  Pasadena. 
There  was  every  eye  on  us,  looking  at  us."  Lizzie  Riley 
was  asked,  "What  was  the  manner  of  this  conductor?"  to 
which  she  replied.  "  'Well,'  he  says,  'I  am  going  to  take  them 
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up,  and,  if  3*ouwantto  goon,  pay  your  fare,  or  else  get  off.'  " 
Presumably  the  manner  of  the  conductor  was  illustrated  in 
this  answer  of  the  witness,  and  it  was  doubtless  upon  this,  as 
well  as  upon  the  testimony  of  plaintiff,  that  the  trial  court 
based  the  finding  that  the  conductor  "said  to  plaintiff,  in  an 
insolent  and  impudent  manner,  and  in  a  loud  voice,  and 
within  the  hearing  of  the  other  passengers  on  said  car,  'You 
bought  this  ticket  in  Los  Angeles,  and  you  will  have  to  get 
off  this  car  or  pay  your  fare.'**  Plaintiff's  baggage  was 
carried  on  to  Cincinnati,  leaving  her  with  no  clothes  except 
those  she  was  wearing,  and  she  was  compelled  thereby  to 
buy  clothes  costing  $37.25.  It  was  stipulated  that  the  cost 
of  a  ticket  such  as  that  taken  from  plaintiff  was  $77.50. 

The  complaint  states  the  facts  for  the  most  part  in  the 
form  usual  in  actions  of  this  character.  There  was  a  motion 
to  strike  out  parts  of  the  complaint,  and  a  demurrer  for 
uncertainty  and  misjoinder  of  causes  of  action,  upon  which 
the  appellant  bases  his  most  serious  contention  for  a  reversal. 
The  parts  of  the  complaint  necessary  to  be  stated  on  this 
point  are  as  follows:  *'That  the  cost  of  a  first-class  ticket 
and  a  first-class  passage  irom  the  town  of  Pasadena,  on  the 
trains  of  defendant,  over  the  route  hereinbefore  mentioned 
and  described,  to  the  said  city  of  Cincinnati,  was  at  the  time 
mentioned  one  hundred  and  twenty  dollars.  Plaintiff  alleges 
that  said  ticket  was  in  every  way  regular ;  that  the  same  was 
the  property  at  all  times  of  the  plaintiff ;  that  plaintiff's  name 
was  Piocter,  as  stated  in  this  complaint;  that  said  ticket 
entitled  plaintiff  to  be  a  passenger  upon  the  said  train  from 
the  city  of  Los  Angeles  to  the  said  town  of  Barstow,  and 
that  defendant  wrongfully,  willfully,  and  with  intent  to 
harass  and  annoy  plaintiff  caused  plaintiff  to  leave  the  said 
train  at  an  intermediary  station,  to  wit,  the  said  Pasadena; 
that  said  defendant  so  caused  plaintiff  to  leave  the  said  train 
without  any  lawful  cause,  and  refused  to  carry  plaintiff 
according  to  its  contract  in  said  ticket  as  aforesaid,  and  at  said 
station  of  Pasadena  left  plaintiff  to  pursue  her  journey  on  foot 
or  to  return  to  said  city  of  Los  Angeles;  that,  by  reason  of 
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the  said  conduct  upon  the  part  of  defendant,  plaintiff  was 
unable  to  complete  herjourney  to  the  said  city  of  Cincinnati, 
Ohio,  and  was  put  to  great  trouble  and  expense,  and  suffered 
great  loss  thereby,  and  was  injured  and  wounded  in  her 
feelings  and  good  name,  and  suffered  great  distress,  and  that 
by  reason  of  the  said  premises  herein  mentioned  said  plain- 
tiff has  suffeied  damages  of  and  by  defendant  in  the  sum  of 
five  thousand  dollars  ($5,000.00).  Wherefore  plaintiff  prays 
judgment  against  defendant,  the  Southern  California  Railway 
Company,  a  corporation,  for  the  sum  of  five  thousand  dollars 
and  costs  of  suit." 

Appellant  contends  that  its  motion  to  strike  from  the  com- 
plaint the  words  ''and  good  name"  should  have  beeagranted^ 
and  we  think  this  contention  correct.  The  plaintiff's  action 
Bjeotionof  Fe-  ^^^  based  ou  the  act  of  the  conductor  in  taking 
D^aSSJ^Xfy   away  her  ticket  and  ordering  her  off  the  train, 

to  Good  Naxne.  j        i_  *.         ^.-^t    j     ^  e 

and  she  was  not  entitled  to  recover  for  any 
injury  to  her  good  name  occasioned  thereby.  Schmitt  v. 
Railway  Co.  (Wis.),  61  N.  W.  834.  It  seems  to  be  conceded 
that  there  was  no  evidence  given  at  the  trial  to  show  that  she 
had  suffered  any  injury  to  her  good  name.  The  words  should 
have  been  stricken  out  as  surplusage,  and  we  think,  even  on 
this  appeal,  they  should  be  regarded  as  surplusage  and 
entirely  immaterial.  We  may  also  regard  the  same  language 
in  the  findings  as  immaterial,  and  reject  it  as  having  no  sup- 
port in  the  evidence ;  and  yet  if  the  findings  without  these 
words  support  the  judgment,  as  we  think  they  do,  it  should 
not  be  reversed  merely  on  account  of  the  technical  error  of 
the  court  in  refusing  to  strike  them  out  or  in  failing  subse- 
quently to  treat  them  as  immaterial.  Sloane  v.  Railway  Co., 
Ill  Cal.  668,  44  Pac.  320,  32  L.  R.  A.  193.  Where  it  can  be 
seen  that  the  damages  found  by  the  court  are  not  excessive, 
on  the  facts  as  they  were  developed  at  the  trial,  the  case 
„     ,     ,         should  not  be  reversed  merely  because  the  court 

inserted  something  in  the  finding  that  had  no 
foundation  in  the  evidence.  This  can  best  be  illustrated  by 
an   examination   of  the   finding  complained  of,  which  is  as 
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follows :  "The  ticket  of  plaintiff  was  in  all  respects  regular. 
The  action  of  defendant's  train  agent  Brown,  in  thus  caus- 
ing plaintiff  to  leave  the  train,  was  wrongful,  and  plaintiff 
thereby  was  unable  to  complete  her  journey  to  Cincinnati. 
She  was  thereby  put  to  great  trouble,  and  was  thereby  injured 
and  wounded  in  her  feelings  and  good  name,  and  thereby 
defendant  caused  plaintiff  to  suffer  damages  in  the  sum  of 
four  hundred  and  sixty  dollars  and  fifty  cents,  which  sum  the 
court  finds  as  plaintiff's  general  damages  in  the  premises." 
We  think,  under  all  the  circumstances  that  $460.50  was  not 
an  excessive  amount  to  compensate  plaintiff  for  the  trouble 
and  injury  she  suffered  by  reason  of  the  wrongful  acts  of 
defendant,  without  taking  into  account  any  injury  to  her 
good  name. 

Had  the  words  "and  good  name"  been  stricken  out,  the 
complaint  would  have  been  free  from  any  serious  objection, 
and  though,  perhaps,  the  complaint,  with  those  words  left  in, 
was  demurrable,  and  the  court  erred  as  well  in  overruling 
the  demurrer  as  in  not  granting  the  aforesaid  motion,  yet  we 
are  confident  that  the  defendant  could  not  have  been  misled 
or  in  any  way  prejudiced  thereby ;  and  after  the  case  has 
gone  to  judgment  it  will  not  be  reversed  for  mere  error,  when 
it  can  be  seen  that  no  substantial  right  of  the  party  was 
thereby  prejudiced.  Sloane  v.  Railway  Co.,  sup7a\  Irish  v, 
Sunderhaus,  122  Cal.  308,  54  Pac.  1113;  Alexander  v.  Mill 
Co.,  104  Cal.  532,  38  Pac.  410.  The  injury  to  **good  name" 
was  not  alleged  as  a  separate  cause  of  action  in  the  complaint, 
but  only  as  one  of  several  injuries  resulting  to  pieadin« 
plaintiff  from  the  one  cause  of  action  alleged. 
There  was  therefore  no  misjoinder  of  "causes  of  action." 

It  was  proper  to  show  that  plaintiff  was  separated  from 
her  baggage  by  the  act  of  defendant  as  one  element  of 'dam- 
age, and  we  think  there  was  no  error  in  permitting  her  to 
show  that  she  was  compelled  thereby  to  buy  Bjoctment of 
additional  clothing,  but  we  do  not  think  the  aaef-sSlaTatiOTr 
measure  of  damages,  to  wit,  the  price  of  the 
clothing  so  purchased,  adopted  by  the  court,  was  the  proper 
19  (N  s)  A  &  E  R  Cas— 6 
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one.  The  fact  that  plaintiff's  trunk  was  carried  on  to  Cin- 
cinnati no  doubt  resulted  in  some  pecuniary  loss,  which 
might  have  been  shown  and  taken  into  account  in  fixing  the 
damages ;  also  the  fact  that  a  woman  was  separated  from  her 
baggage,  several  thousand  miles  from  her  home,  is  no  incon- 
siderable trifle  in  estimating  the  amount  of  damage  resulting 
from  the  mental  and  physical  distress  that  she  suffered. 
Such  damages  are  not  susceptible  of  computation,  but  their 
amount  is  within  the  sound  discretion  of  the  judge  or  jury 
hearing  the  evidence. 

Appellant  complains  that  the  findings  in  several  particu- 
lars are  not  supported  by  the  evidence.  A  careful  examina- 
tion of  the  findings  and  evidence,  in  connection  with  these 
objections,  discloses  that  in  many  of  the  said  particulars  the 
findings  have  ample  support  in  the  evidence,  and  in  the  others 
the  findings  relate  to  facts  which  are  merely  probative,  and 
are  not  essential  to  uphold  the  judgment. 

The  general  damages  fixed  do  not  appear  to  be  excessive. 
We  think  also  that  the  plaintiff  was  entitled  to  recover  $77.25, 
the  stipulated  cost  of  a  ticket  from   Pasadena  to  Cincinnati. 

But  the  $37.25  given  plaintiff  in  the  judgment 
Mceoif SSiired  ou  account  of  clothcs  we  think  should  not  have 

been  allowed  for  the  reason  already  stated ,  and 
also  because  we  think  the  plaintiff  properly  compensated  for 
any  injury  occasioned  by  being  separated  from  her  trunk  in 
the  general  damages,  given  her  in  the  judgment.  We  there- 
fore advise  that  the  judgment  and  order  denying  a  new  trial 
be  reversed,  unless  the  plaintiff  shall,  within  30  days  after 
the  filing  of  the  remittitur  in  the  superior  court,  file  with  the 
the  clerk  and  give  to  the  defendant  a  stipulation  remitting 
from  the  judgment  the  sum  of  $37.25.  If  such  stipulation 
be  so  filed  and  delivered,  the  superior  court  should  be  directed 
to  amend  the  judgment  in  conformity  therewith,  and  there- 
upon the  judgment  and  order  should  stand  affirmed. 

We  concur:  Cooper,  C;  Chipman,C. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing 
opinion,   the  judgment   and   order  denying   a  new  trial  are 
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reversed,  unless  the  plaintiff  shall,  within  30  days  after  the 
filing  of  the  remittitur  in  the  superior  court,  file  with  the 
cltrk  and  give  to  the  defendant  a  stipulation  remitting  from 
the  judgment  the  sum  of  $37.25.  If  such  stipulation  be  so 
filed  and  delivered,  the  superior  court  is  directed  to  amend 
the  judgment  in  conformity  therewith,  and  thereupon  the 
judgment  and  order  stand  affirmed. 

NOTE. 

Ejection  of  Passenger — Damages  for  Injury  to  Professional  Rep- 
utation.— In  an  action  for  a  wrongful  ejection  plaintiff  cannot  re- 
cover for  injury  to  his  business  or  professional  reputation.  Schmitt 
V,  Milwaukee  St.  R.  Co.,  89  Wis.  195. 


Mason 

V. 

Southern  Ry.  Co. 

{Supreme  Court  of  South  Carolina^  June  27  ^  /900,) 

Negligence —  Failure  to  Give  Statutory  Signals — Evidence. — The 
complaint  alleged  gross  negligence  and  recklessness  in  running  the 
train  at  the  time  of  the  accident,  and  the  answer  set  up  the  defense 
of  contributory  negligence  on  the  part  of  deceased's  parents  in  allow- 
ing her  to  stray  upon  the  track.  The  complaint  also  alleged  that  the 
highway  crossed  the  track  about  a  mile  from  the  place  of  the  acci- 
dent, and  that  when  the  statutory  signals  were  given  when  a  train 
was  approaching  such  crossing  the  mother  of  the  child  was  accus- 
tomed to  look  out  upon  the  track  to  see  if  any  of  her  children  were  in 
danger  from  the  train.  Held,  that  evidence  to  show  that  the  statu- 
tory signals  for  such  crossing  were  not  given  by  the  train  killing  the 
girl,  an  infant  about  sixteen  months  old,  was  admissible. 

Evidence. — Defendant  was  not  prejudiced  by  the  refusal  to  allow 
the  engineer  of  the  train  to  answer  the  question  :  **lf  it  had  been  one 
of  your  own  children  on  the  track  at  the  time,  could  you  have  done 
anything  to  prevent  striking  it  ?  " 

Cross-Examination  — Harmless  Error. — The  right  of  cross-exami- 
nation is  not  destroyed  by  the  failure  to  examine  in   chief ;  but  the 
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error  on  this  subject  was  cured  by  a  subsequent  permission  to  cross- 
examine. 

Evidence  of  Declaration  of  Engineer — Contradicting  Witness. — It 
was  not  error  to  allow,  over  defendant's  objection,  a  witness  to 
answer  the  question :  **Did  Mr.  Pettus  [the  engineer]  say,  down 
there  at  the  track,  that  he  thought  that  it  [deceased]  was  a  dog  or 
chicken  until  he  got  too  close  ?*'  If  the  engineer's  declaration  was 
not  a  part  of  the  res  gestae^  such  testimony  was  admissible  for  the 
purpose  of  contradicting  the  engineer,  a  foundation  having  been 
properly  laid  for  such  purpose.  * 

Nonsuit. — The  motion  for  a  nonsuit  on  the  ground  of  an  entire 
failure  of  testimony  showing  negligence  was  properly  overruled. 

Death  of  Child— Damages — Statute. — Under  section  2316,  Rev.  St. 
of  South  Carolina,  providing  **the  jury  may  give  such  damages  as 
they  may  think  proportioned  to  the  injury  resulting  from  such  death 
to  the  parties  respectively  for  whom,  and  for  whose  benefit,  such 
action  shall  be  brought,"  in  an  action  by  parents  for  the  death  of 
their  child,  it  is  not  necessary  to  prove  pecuniary  loss. 

Harmless  Error. — If  the  trial  court  erred  in  illustrating  the  law, 
the  illustration  complained  of  was  not  such  as  to  mislead  the  jury. 

Infants  as  Trespassers  on  Track — Contributory  Negligence.* — 
While,  in  strictness  of  law,  an  infant  16  months  of  age  may  be  a  tres- 
passer when  it  goes  upon  the  track  of  a  railroad  company,  it  cannot 
be  guilty  of  contributory  negligence. 

Same — Failure  of  Railroad  to  Maintain  Lookout. — If  the  direct  and 
proximate  cause  of  the  death  of  an  infant  16  months  of  age,  while  she 
is  trespassing  upon  the  track,  by  a  train  is  the  negligence  of  the  rail- 
road in  failing  to  keep  a  reasonable  lookout,  and  to  discover  the  child 
in  time  to  have  prevented  the  injury,  it  is  as  much  liable  in  damages 
as  if  the  proximate  cause  of  the  injury  had  been  its  negligence  in 
failing  to  avoid  the  injury  after  discovering  the  child  upon  the  track. 

Instruction. — It  is  not  prejudicial  to  refuse  to  instruct  upon  a  point 
already  covered  by  an  instruction  given. 

Same. — The  contention  that  the  charge  of  the  trial  court  was  incon- 
sistent and  confusing  was  without  merit. 

Appeal  by  defendant  from  Greenville  county  common 
pleas  circuit  court.     Affirmed, 

T.  P.  Cothratiy  for  appellant. 

A.  H,  Dean  and  Jos.  A,  McCollouj^hy  for  respondent. 

Gary,  A.  J.  The  facts  of  this  case  are  thus  succinctly 
set  forth  in  the  preliminary  statement  prefacing  the  argument 

*See  notes  at  end  of  case. 
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of  the  appellant's   attorneys,   and  admitted  to  be  correct  by 

Case  Stated. 


the   respondent's  attorneys,  to    wit:  ** Action 


for  damages,  $1,999.99,  instituted  in  the  court 
of  common  pleas  for  Greenville  county  September  29,  1899, 
by  Robert  Mason,  as  administrator  of  Clara  Belle  Mason, 
deceased,  for  alleged  negligent  killing  of  intestate  by 
defendant.  Southern  Railway  Company,  near  South  Tiger 
trestle,  in  Spartanburg  county,  on  Atlanta  &  Charlotte  Air- 
Line  Railway,  August  21,  1898.  The  intestate  was  a  child 
sixteen  months  old,  and  was  killed  on  the  track,  about  70 
yards  from  a  neighborhood  crossing,  near  the  house  of  her 
father,  theplaintifi  in  this  suit.  Tried  before  Judge  Gary 
and  a  jury  at  Greenville  November  22,  1899.  Verdict  for 
plaintiff,  $1,999.99.  The  plaintiff  alleges  that  on  the  day 
named  the  child  crawled,  unobserved,  from  the  plaintiff's 
house,  which  is  near  the  track  and  in  full  view,  and  got 
upon  the  track,  the  mother  at  the  time  having  no  servants 
about  the  place,  and  being  herself  engaged  in  domestic  duties  ; 
that  the  plaintiff  was  away  from  home  at  the  time;  that, 
about  a  mile  from  the  point  of  collision,  defendant's  track 
crosses  a  public  highway,  and  the  mother  was  accustomed  to 
watch  upon  the  track  for  her  children  when  the  signals  for 
that  crossing  were  given ;  that  upon  the  occai^ion  in  question 
the  defendant  failed  to  give  the  signals,  and,  if  the  signals 
were  given,  the  mother  did  not  hear  them;  that,  while  the 
child  was  seated  upon  the  track,  one  of  the  defendant's 
trains,  which  was  behind  time,  and  run  at  an  unusually 
rapid  speed,  recklessly  and  with  grossest  negligence  ran 
over  the  child  and  killed  it ;  that  at  the  time  the  child  was 
seated  on  the  track  at  a  point  where  a  neighborhood  road 
or  'traveled  place'  crosses  said  track,  and  the  required  sig- 
nals were  not  given ;  that  the  agents  of  the  defendant  knew 
the  location  of  the  plaintiff's  house,  and  for  almost  a  mile  in 
the  direction  from  which  the  train  approached  the  track  was 
straight ;  that  the  engineer  and  fireman  saw  the  child  upon 
the    track  in   ample  time  to  have  stopped  the  train    before 
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Striking  it,  and,  if  they  did  not  actually  see  and  recognize  it, 
they  could,  by  the  exercise  of  ordinary  care  in  keeping  a 
lookout,  have  seen  and  recognized  it,  and  stopped  the  train 
in  time  to  avoid  striking  it.  The  specific  acts  of  negli- 
gence recapitulated  in  the  complaint  are  stated  to  be 
(l)  in  not  stopping  the  train,  after  having  observed  the 
child,  in  time  to  avoid  the  collision;  (2)  after  first  see- 
ing the  object,  in  not  keeping  a  strict  watch  upon  it,  by 
which  they  would  have  recognized  it  as  a  human  being  in 
time  ;  (3)  in  not  keeping  a  proper  lookout  along  this  stretch 
of  track,  which  ordinary  care  and  a  proper  regard  for  life 
(human  and  animal)  demanded,  as  well  as  the  law  of  the 
land,  which  would  have  enabled  the  fireman  or  engineer  to 
have  seen  the  child  in  time.  The  remaining  allegations  of 
the  complaint  are  formal,  referring  to  the  incorporation  of 
defendant,  the  heirs  at  law  of  the  intestate,  the  appointment 
of  the  plaintiff  as  administrator,  and  the  amount  of  damages. 
The  answer  of  the  defendant  admits  its  corporate  existence , 
that  the  child  was  killed  by  its  train,  and  denies  the  other 
allegations  of  the  complaint.  It  alleges  that  the  child  was  a 
trespasser  upon  the  track  at  a  place  where  she  had  no  legal 
right  to  be,  and  where  the  servants  of  the  company  had  no 
reason  to  suppose  she  would  be ;  that  as  soon  as  she  was 
discovered  they  did  all  in  their  power  to  avoid  the  accident ; 
that  the  defendant  owed  no  duty  to  the  child,  save  to  exercise 
ordinary  care  to  avoid  injuring  it  after  discovery  j  that  it  was 
impossible  for  the  engineer  to  have  seen  the  child  in  time  to 
avoid  striking  it,  as  the  child  crawled  upon  the  track  on  the 
left  side  of  the  engine,  when  the  train  was  not  more  than  150 
feet  away,  and  too  close  for  the  engineer  to  avoid  the  collision. 
The  defendant  also  pleads  the  contributory  negligence  of  the 
parents."  The  appellant  has  argued  the  exceptions  under 
the  heads  of  ** Evidence,*'  **Motion  for  Nonsuit,"  **Burden  of 
Proof,"  and**Judge's  Charge." 

Subdivision  **a"   of  the  first  exception  assigned  error  as 
follows:     **(a)  The   presiding  judge  erred  in  admitting  evi- 
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dence  to  the  effect  that  the   defendant  failed  to  ring  the  bell 
or  blow  the  whistle  for  the  Burnett  crossing,  a    Ne«ii«enc©- 
mile  from  the  scene  of  accident,  for  the  reason     statJ^rysi^ 

nala -Xiadence. 

that  said  testimony  was  irrelevant  to  the  issue. 
This  exception  applies  to  the  testimony  of  Robert  Mason » 
T.  J.  Burnett,  Ida  Mason,  Henry  Pinson^  and  William  Smith 
upon  this  point,  and  the  ruling  of  the  presiding  judge  to  this 
effect:  *I  think  the  failure  to  blow  the  whistle  or  ring  the 
bell  is,  according  to  law,  evidence  of  negligence/'*  The 
complaintalleges  gross  negligence  and  recklessness  on  the  part 
of  the  defendant  in  running  its  train  at  the  time  the  accident 
occurred,  and  the  answer  sets  up  the  defense  of  contributory 
negligence  on  the  part  of  the  infant's  parents.  The  com- 
plaint also  alleges  that  the  highway  crosses  the  defendant's 
track  about  a  mile  from  the  place  where  the  collision  took 
place,  and  that  when  the  statutory  signals  were  given  when 
approaching  said  crossing  the  mother  of  the  child  was  accus- 
tomed to  look  out  upon  defendant's  track  to  see  if  any  of  the 
children  were  in  danger;  that  the  defendant  failed  to  give' the 
statutory  signals  (at  least,  she  did  not  hear  them)  on  that 
occasion.  Under  these  circumstances,  the  circuit  judge  prop- 
erly allowed  the  jury  to  consider  this  testimony  in  determin- 
ing the  proximate  cause  of  the  injury.  Mack  v.  Railroad 
Co.,  52  S.  C.  323,  29  S.  E.  905,  40  L.  R.  A.  679. 

Subdivision  **,b"  ^alleges  error  as  follows  :  **(b)  The  pre- 
siding judge  erred  in  refusing  to  allow  the  witness  J.  D. 
Pettus  to  answer  the  question :  *If  it  had  been  one  of  our  own 
children  on  that  track  at  the  time,  could  you  __,^ 
have  done  anything  to  prevent  striking  it?' — 
such  question  being  competent  and  relevant  to  show  that 
degree  of  care  exercised  by  the  engineer  after  he  discovered 
the  child  crawling  upon  the  track."  This  question  merely 
called  forth  an  expression  of  opinion,  and,  even  if  it  could  be 
regarded  as  erroneous,  it  was  harmless. 

Subdivision  **c"  is  as  follows:  **(c)  The  presiding  judge 
erred  in  refusing  to  allow  the  defendant  to  cross-examine  the 
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witness  Ed.  James,  who  was  put  up  by  plaibtiS.'*     When  a 

witness  is  sworn,  he  becomes  subject  to 
tton-Harmieaa     examination  lu  chief  and  to  cross-examiuation . 

BiTor. 

The  right  of  cross-examination  is  not  destroyed 
by  the  failure  to  examine  in  chief.  This  error  was,  however, 
cured  when  the  defendant's  attorney  thereafter  was  per- 
mitted to  cross-examine  the  witness. 

Subdivision  '*d**  is  as  follows  :  **(d)  The  presiding  judge 
erred  in  overruling  defendant's  objection  to,  and  allowing 
the  witness  Ed.   James  to  answer,  the  question:  *Did  Mr. 

Pettus   say,  down  there  at  the  track,  that  he 

Evidence  of  Deo-      -  ••...  i  «•«  ..«« 

iHrationof  thought  that  it  was  a  dog  or  a  chicken  until  he 

Bnffineer— Con-  ^  ™ 

toj^ictin«witr     gQ^  ^QQ    close?     Answer.  Yes,  sir;  he  did,* — 

upon  the  ground  that  the  declaration  was  not 
a  part  of  the  res  gestca  and  was  irrelevant  to  the  issue.'* 
When  Pettus  was  on  the  stand  he  was  asked  if  he  did  not 
f  say  to  Mason,  the  father  of  the  child,  when  the  train  backed 
to  the  place  where  the  collision  took  place,  at  the  time 
Mason  climbed  up  in  the  cab,  that  he  thought  it  was  a  dog 
or  a  chicken  on  the  track,  and  that  he  did  not  have  time  to 
stop  them.  He  answered,  **No."  The  foundation  was 
properly  laid  for  contradicting  the  witness,  and  the  testimony 
was  at  least  admissible  for  that  purpose. 

Subdivisions  **e,"  '*f,"  and  ''g,"  are  as  follows:  "(e) 
The  presiding  judge  erred  in  overruling  defendant's  objection 
to  and  allowing  the  witness  Hampton  Mason  to  answer,  the 
question:  *Did  you  hear  the  fireman  say  to  the  engineer, 
"If  you  had  paid  attention  to  me  when  I  told  you  that  there 
was  something  on  the  track,  maybe  this  thing  would  not 
have  happened"?  Yes,  sir,' — for  the  same  reason  as  in  *d.' 
supra,  (f)  The  presiding  judge  erred  in  overruling  defend- 
ant's objection  to,  and  allowing  the  witness  Robert  Mason 
to  answer,  the  question:  *  And  did  he  [engineer]  say,  **I 
thought  it  was  a  dog  or  a  chicken  until  I  got  up  close  to 
it"?  Yes,  sir,' — for  the  same  reason  as  in  *d,*  supra,  (g) 
The  presiding  judge  erred  in  overruling  defendant's  objection 
to,  and  allowing  the   witness    Ida    Mason   to  answer,  the 
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qaestion,  'Did  you  bear  the  engineer  say  to  your  husband 
that  he  thought  that  the  child  was  a  dog  or  a  chicken  until  he 
got  too  close  to  it*?  for  the  same  reason  as  in  *d.*  supra,'' 
They  are  disposed  of  by  what  was  said  in  considering  sub- 
division **d.** 

The  second  exception  is  as  follows  :  "The  presiding  judge 
«rred  in  overruling  defendant's  objection  for  a  nonsuit:  (a) 
There  was  an  entire  failure  of  proof  of  negligence  on  the 
part  of  the  defendant,  (b)  The  evidence  shows  that  the 
child  was  upon  the  track  at  a  point  where  it  had  no  legal 
right  to  be,  and  where  the  defendant  is  not  presumed  to  have 
supposed  that  it  would  be.  It  was  incumbent  upon  plain- 
tiff to  offer  testimony  tending  to  show  that  the  child  was  dis- 
covered by  defendant's  agents  in  time  to  avoid  striking  it, 
and  that  they  negligently  failed,  after  such  discovery,  to 
avoid  the  disaster.  There  is  a  total  failure  of  the  testimony 
upon  both  of  these  points,  (c)  It  was  error  to  hold  that  a 
child  could  not  be  a  trespasser  on  a  railroad  track,  (d)  It 
was  error  to  hold  that  the  child  was  not  wrongfully  on  the 
track,  (e)  It  was  error  to  apply  the  rule  in  Banner's  Case 
to  the  facts  of  the  case  at  bar.  (f)  It  was  error  to  hold  that 
the  burden  of  proof  was  upon  the  defendant  to  show  that 
the  accident  was  unavoidable;  that  it  could  not  be  helped, 
(g)  There  was  no  proof  of  damages."  The  defendant  made 
a  motion  for  a  nonsuit  on  two  grounds  :  *'  (l)  Because  there 
was  no  negligence  on  the  part  of  the  railroad  company;  and 
(2)  that  there  was  no  proof  of  damages  resulting  to  the 
plaintiff  in  this  case  from  the  death  of  the  child."  The  pre- 
siding judge,  in  overruling  the  motion  for  nonsuit,  stated 
somewhat  at  length  the  reason  that  induced  him  to  refuse  the 
motion.  The  only  questions,  however,  that  are  properly  be- 
fore this  court  for  consideration,  are  whether  there  was 
error  in  refusing  the  motion  for  nonsuit  on  the  grounds  that 
there  was  an  entire  failure  of  testimony  showirg  negligence, 
and  that  there  was  no  proof  of  damages  resulting  to  the 
plaintiff   from  the  death  of  the  child.     Without  stating  the 
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different  circumstances  tending  to  show  negligence,  this  court 
^      ,  is  satisfied  that  there  was  evidence  tending  to 

Nonsuit.  '^ 

prove  that  fact.  We  will  next  consider  the  sec- 
ond ground  of  the  motion  for  a  nonsuit.  Section  2316,  Rev.  St., 
provides  that  **the  jury  may  give  such  damages  as  they  may 

think  proportioned  to  the  injury  resulting  from 
S^^'J?"*"    such  death  to  the  parties  respectively  for  whom^ 

and  for  whose  benefit,  such  action  shall  be 
brought.  In  the  case  of  Petrie  v.  Railroad  Co.,  29  S.  C. 
303,  7  S.  E.  515,  cited  with  approval  in  Strother  v.  Railroad 
Co.,  47  S.  C.  375,  25  S.  E.  272,  the  court  says:  **Again,  it 
will  be  noticed  that  our  statute,  unlike  many  others  of  a 
similar  character,  does  not  speak  of  a  pecuniary  loss  or  in- 
jury, which  might  possibly  tend  to  show  that  the  injury  for 
which  damages  are  allowed  was  confined  to  the  deprivation  of 
some  legal  claim,  susceptible  of  measurement  by  a  pecuniary 
standard ;  but  its  language  is  much  broader,  and  gives  to 
the  jury  the  right  to  award  such  damages  as  they  may  think 
proportioned  to  the  injury  resulting  from  such  death."  The 
statute  and  the  cases  construing  it  show  that  the  second 
ground  of  the  motion  for  nonsuit  was  properly  overruled. 
We  have  not  considered  whether  the  circuit  judge  erred  in 
his  interpretation  of  the  rule  in  Danner's  Case,  as  his  re-  • 
marks  in  reference  thereto  were  made  in  refusing  the  motion 
for  a  nonsuit.  We  are  not,  however,  to  be  understood  as 
approving  his  construction  thereof. 

The  third  exception  alleges  error  as  follows  :  '*The  pre- 
siding judge  erred  in  holding,  upon  motion  for  a  nonsuit, 
that  the  burden  of  proof  was  upon  the  defendant  to  show 
that  the  accident  was  unavoidable,  and  that  it  could  not  help 
it^  thus  depriving  the  defendant  of  the  option  of  putting  up 
testimony,  or  not,  as  it  may  have  been  advised.*'  This  ex- 
ception is  disposed  of  by  what  was  said  in  considering  the 
second  exception.  But,  even  if  it  be  conceded  that  there 
was  error,  it  was  harmless. 

Subdivision  **a"  of  the  fourth  exception  is  as  follows: 
**(a)  The  presiding  judge  erred  in  illustrating  the  law  appli- 
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cable  to  the  case  by  the  hypothetical  case  stated  to  the  jury, 

for  the  reason   that  in  the  case  stated  by  him  ^     ,     ,. 

the  driver  upon  the  highway  and  a  child  upon 
the  highway  had  the  same  right  to  be  there,  whereas  in 
the  case  at  bar  the  railroad  company,  at  the  point  of  accident, 
had  exclusive  right  to  the  use  of  its  track.  The  illustration, 
therefore,  was  inapplicable.**  The  only  error  of  which  the 
the  appellant  complains  is  that  the  illustration  was  inapplica- 
ble. Even  if  it  was  inapplicable,  it  was  not  such  as  to  mis- 
lead the  iury. 

Subdivisions  "b,**  *'c,**  *'d,**  •'e.'*  **f,**  and  *  V  are  as 
follows  :  **(b)  The  presiding  judge  erred  in  refusing  defend- 
ant's first  request  to  charge,  which  was  as  follows :  'A  railroad 
company  owes  no  duty  to  a  trespasser  upon  its  track  until 
the  employees  actually  see  him  in  a  position  of  danger,*— 
and  in  holding,  'An  infant  cannot  commit  a  trespass*;  it 
being  submitted  that  said  request  embodied  a  correct  princi- 
ple of  law,  applicable  alike  to  adults  and  children,  and  that 
an  infant  may  become  a  trespasser,  (c)  The  presiding 
judge  erred  in  refusing  defendant's  third  request  to  charge, 
which  was  as  follows  :  'The  law  imposes  upon  a  railroad 
company  no  duty  to  trespassers  upon  its  track,  except  the 
duty  of  exercising  reasonable  care  not  to  inflict  injury 
upon  them  after  they  are  discovered,* — and  in  holding: 
'A  child  cannot  become  a  trespasser.  A  child  can  do  no 
wrong.  It  has  no  appreciation  of  right  or  wrong,  and  there- 
fore can  do  no  wrong;'  it  being  submitted  that  said 
request  embodied  a  correct  principle  of  law,  applicable 
alike  to  adults  and  children.  Every  animate  object  upon 
the  track  must  occupy  the  relation  either  of  trespasser  or  of 
one  lawfully  there,  (d)  The  presiding  judge  erred  in  refus- 
ing defendant*s  fifth  request  to  charge,  which  was  as  fol- 
lows :  *A  railroad  company  owes  no  duty  to  trespassers, 
to  be  on  a  lookout  for  them  at  a  point  where  they  have  no 
legal  right  to  be,  and  where  the  company  has  no  notice  that 
they  will  probably  be.'  It  is  submitted  that  this  request 
embodied  a  correct  principle  of  law  applicable  to   the   case. 
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(e)  The  presiding  judge  erred  in  refusing  defendant's  sixth 
request  to  charge,  which  was  as  follows  :  'The  above  rules 
apply  equally  to  adults  and  children  of  very  tender  age. 
Up  to  the  point  of  discovery  of  the  trespasser  by  the  employ- 
ees of  the  company,  the  duty  of  railroads  to  adults  and 
children  of  tender  years  is  exactly  the  same.'  It  is  sub- 
mitted that  the  request  embodied  a  correct  principle  of  law, 
applicable  to  the  case,  (f )  The  presiding  judge  erred  in 
modifying  the  defendant's  seventh  request  to  charge  by  add- 
ing the  following  :  *That  is  true,  unless  they  had  been  neg- 
ligent'in  not  discovering  the  child.'  It  is  submitted  that 
the  defendant  was  entitled  to  the  charge  unqualified  ;  the 
rule  being  that,  up  to  the  point  of  discovery,  the  defendant 
owed  the  child  trespassing  on  its  track  no  duty,  and  conse- 
quently could  not  be  guilty  of  negligence  in  not  discovering 
it.  The  seventh  request  is  as  follows  :  'Seventh.  After 
discovery  of  a  child  by  the  employees  of  the  company,  the 
duty  of  the  company  to  children  incapable  of  realizing  their 
danger  is  higher  than  that  due  to  adults.  The  employees 
may  assume  that  an  adult  will  heed  the  signals  of  danger 
and  get  off  the  track.  An  infant,  however,  cannot  be  assumed 
to  possess  this  capacity,  and  the  employees,  upon  discover- 
ing it,  must  use  all  reasonable  efforts  to  stop  the  train.  This 
duty,  however,  does  not  arise  until  the  perilous  position  of 
the  child  has  actually  been  discovered  by  the  employees.' 
(g)  The  presiding  judge  erred  in  modifying  the  defendant's 
ninth  request  to  charge  by  adding  the  following  :  'That  I 
charge  you,  unless  they  were  negligent  in  not  seeing 
the  child.'  It  is  submitted  that  the  defendant  was  enti- 
tled to  the  charge  unqualified;  the  rule  being  as  stated  in  'f,' 
supra.  The  ninth  request  is  as  follows :  'Ninth.  If  the  jury 
believe  from  the  evidence  that  the  employees  of  the  company 
made  every  reasonable  effort  to  avoid  striking  the  child  after 
discovering  it  upon  the  track,  the  company  is  not  liable,  and 
their  verdict  should  be  for  the  defendant.'  "  The  exception 
of  these  subdivisions  raises  twoquestions,  to  wit:  (l)  Was 
here  error  on  the  part  of  the  presiding  judge  in  charging  the 
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jury  that  the  infant,  by  reason  of  its  tender  years,  could  not 
be  a  trespasser?  (2)  Was  there  error  in  refusing  to  charge 
the  jury  that  the  law  does  not  impose  upon  a  railroad  com- 
pany any  duty  to  trespassers  upon  its  track,  except  the  duty 
of  exercising  reasonable  care  not  to  inflict  injury  upon  them 
after  they  are  discovered?  We  will  first  consider  whether 
the  presiding  judge  erred  in  charging  that  the  infant,  by  rea- 
son of  its  tender  years,  could  not  be  a  trespasser.  While,  in 
strictness  of  law,  an  infant  may  be  a  trespasser  ,  ,  ^      „^ 

"*  *  Xnfants  as  Tres- 

when  it  goes  upon  the  track  of  a  railroad  com  -  5?SS-oSitribu- 
pany  without  its  permission  or  without  lawful  ^^  ^effM^^nce. 
authority,  there  are,  nevertheless,  well-defined  distinctions 
between  an  adult  and  an  infant  trespasser.  An  infant  16 
months  of  age  does  not  know  right  from  wrong,  and  there- 
fore when  it  goes  upon  a  railroad  track  it  cannot  be 
said  that  it  intended  to  commit  such  an  act  as  in  an  adult 
would  make  him  a  trespasser  or  wrongdoer.  It  cannot  be 
guilty  of  contributory  negligence.  It  is  not  answerable  to 
the  criminal  law,  and  is  not  liable  in  damages  when  an  adult 
would  be  under  similar  circumstances.  When  all  the  remarks 
of  the  presiding  judge  are  considered  together,  it  will  be  seen 
that  he  drew  the  attention  of  the  jury  to  this  distinction,  and, 
although  he  was  technically  in  error  in  saying  that  an  infant 
could  not  be  a  trespasser,  the  jurv,  after  his  explanation,  could 
not  have  been  misled.  We  will  next  consider  whether  there 
was  error  in  refusing  to  charge  that  the  law  does  not  impose 
upon  a  railroad  company  any  duty  to  trespassers  upon  its 
track,  except  the  duty  of  exercising  reasonable  care  not  to 
inflict  injury  upon  them  after  they  are  discovered.  The  ruling 
of  the  presiding  judge  must  be  considered  with  reference  to 
the  fact  that  the  infant  was  of  very  tender  years,  to  wit, 
only  16  months  of  age.  The  question  whether  a  railroad  com- 
pany owes  any  duty  to  an  infant  trespassing  upon  its  track, 
until  it  discovers  the  infant,  has  given  rise  to  much  discus- 
sion, and  the  authorities  upon  this  subject  are  in  irreconcilable 
conflict.  Even  conceding  that  a  railroad  company  is  not 
bound,  as  a  general  proposition,  to  look  out  for  trespassers 
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upon  its  track,  it  nevertheless  is  bound  to  exercise  ordinary 
care  in  running  its  trains.  The  law  imposes  upon  it  the  duty 
of  keeping  a  reasonable  lookout  for  obstructions  on  its  track. 
The  safety  of  its  passengers  and  the  rights  of  the  public 
generally  demand  the  enforcement  of  this  rule.  It  is  a  gen- 
eral rule  of  law  that  a  railroad  company  is  liable  in  damages 
for  an  injury  inflicted  by  it,  when  its  negligence  was  the 
direct  and  proximate  cause  of  the  injury.  If  the  direct  and 
proximate  cause  of  the  infant's  death  was  negligence  of  the 
defendant  in  failing  to  keep  a  reasonable  lookout,  and  to  dis- 
cover the  child  in  time  to  have  prevented   the 

Same— Failure  *^ 

mSSSSJ^***        injury,  it  is  as  much  liable  in  damages  as  if  the 
^  °"  proximate  cause  of  the  injury  had  been  its  neg- 

ligence after  discovering  the  child  upon  its  track.  Bottoms 
z.  Railroad  Co.  (N.  C. ) ,  19  S.  E.  730,  25  L.  R.  A.  784 ;  Gunn 
V.  Railroad  Co.  (W.  Va.),  26  S.  E.  546,  36  L.  R.  A.  575; 
Wood,  R.  R.  pp.  1275-1^80. 

Subdivision  **h"  is  as  follows:  **(h)  The  presiding  judge 
erred  in  not  charging  defendant's  eleventh  request  to  charge, 
which  was  as  follows  :  *If  the  jury  believe  from  the  evidence 

inatruction  ^^^'  ^°  employee  of  the  company  has  made  a 

statement  or  declaration  after  the  accident,  and 
not  a  part  of  the  res  gesta^  inconsistent  with  his  testimony 
in  this  case,  they  may  consider  such  inconsistency  as  tend- 
ing to  discredit  his  testimony,  but  not  as  independent  evidence 
of  the  company's  negligence;'  it  being  submitted  that  such 
request  embodied  a  correct  principle  of  law,  applicable  to  the 
case."  The  plaintiff,  in  opening  his  case,  offered  in  evidence 
the  said  declarations;  but  they  were  held  to  be  inadmissible, 
on  the  ground  that  they  did  not  form  part  of  the  tes  gestae . 
The  employees,  when  examined  in  behalf  of  the  defendant, 
were  cross-examined  by  the  plaintiff  in  regard  to  the  said 
declarations,  and  they  denied  making  them.  The  plaintiff, 
in  reply,  then  offered  the  witnesses  originally  produced  to 
prove  the  declarations.  The  record  shows  that  the  following 
took  place:  *'Mr.  Cothran  objects  on  the  ground  that  this 
question  is  irrelevant,  and  that  counsel   proposes  to  contra- 
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diet  the  witness  upon  an  irrelevant  point,  and  submits  that 
it  can't  come  in  unless  it  is  part  of  the  res  gestce^  and  within 
the  proper  scope  of  his  agency.  The  Court :  The  testimony 
must  be  relevant.  I  think  it  is  competent.  Mr.  Cothran 
excepts.  By  Mr.  Daan:  Did  Mr.  Pettus  say  that  you  went 
back  there  to  see  whether  the  track  was  straight  or  curved? 
Mr.  Cothran:  I  ask  that  your  honor  will  instruct  the  jury, 
upon  the  delivery  of  that  testimony,  that  they  can  consider 
that  testimony  only  for  the  purpose  of  discrediting  the  witness, 
if  they  believe  this  evidence.  If  they  believe  the  statement 
to  be  true,  and  that  the  engineer  is  mistaken,  then  they  can 
consider  this  testimony  only  to  the  extent  of  discrediting  the 
engineer,  and  not  for  the  purpose  of  introducing  it  as  inde- 
pendent evidence.  The  Court :  Yes,  gentlemen  of  the  jury, 
Mr.  Cothran  has  stated  the  ground  upon  which  the  testimony 
is  to  be  considered,  clearly,  to  you,  and  it  is  correct."  The 
request  was  not  read  to  the  jury,  and  there  was  no  necessity  to 
charge  the  proposition  therein  stated,  as  the  jury  had  already 
been  instructed  upon  the  subject. 

Subdivision  **i"  is  as  follows:  **(i)"  The  charge  of  the 
presiding  judge  was  inconsistent,  contradictory,  and  confus- 
ing to  the  jury.  For  instance,  he  charged  the  fourth  and 
eighth     requests,      which     we     submit     were  _ 

good  law,  and  qualified  the  seventh  and 
ninth  requests  by  holding  that  the  defendant  may 
have  been  guilty  of  negligence  in  not  discovering  the 
child."  When  the  charge  of  the  presiding  judge  is 
considered  in  its  entirety,  it  will  be  seen  at  a  glance 
that  the  objections  urged  by  the  appellant  are  unfounded. 
It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  affirmed. 


NOTES. 

Contributory  Negligence — Children  Non  Sui  Juris— General  Rule. 
— The  rule  respecting  contributory  negligence  presupposes  sufficient 
intelligence  to  know  the  existence  of  danger.  Walters  z/.  Chicago  R. 
I.  &  P.  R.  Co.,  41  Iowa  71. 

The  law  fixes  no  certain  age  at  which  children  are  of  sufficient  in- 
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telligence  to  have  imposed  upon  them  the  full  degree  of  care  incum- 
bent upon  persons  of  mature  age.  Houston  &  T.  C.  R.  Co.  v.  Simpson^ 
60  Tex.  103. 

Contributory  negligence  cannot  be  imputed  to  a  child  when  of  such 
tender  years  that  it  is  incapable  of  judgment  or  discretion.  Sioux 
City  &  P.  R.  Co.  V.  Stout,  17  Wall.  (U.  S.)  660;  Pratt  C.  &  I.  Co.  v. 
Brawley,  83  Ala.  371,  3  Am.  St.  Rep.  751,  3  So.  Rep.  555;  Little  Rock 
&  Ft.  S.  R.  Co.  V.  Barker,  33  Ark.  350 ;  Twist  v,  Winona  &  St.  P.  R. 
Co.,  37  Minn.  164,  37  Am.  &  Eng.  R.  Cas.  336,  39  N.  W.  Rep.  402. 

Same — Same — Illustrations. — Canada. — An  infant  of  tender  years 
cannot  be  charged  with  contributory  negligence.  Merritt  v,  Hepen- 
stal,  25  Can.  S.  C.  150. 

Alabama, — An  infant  under  six  years  of  age  cannot  be  guilty  of 
contributory  negligence.    Bay  Shore  R.  Co.  v,  Harris,  67  Ala.  6. 

Connecticut, — No  negligence  is  imputable  to  a  child  under  three 
years  of  age,  and  the  negligence  of  its  parents,  although  a  defense 
to  an  action  by  them,  is  not  want  of  ordinary  care  in  the  child. 
Daley  v.  Norwich,  etc.,  R.  Co.,  26  Conn.  591,  68  Am.  Dec.  413. 

Georgia, — A  child  four  and  one-half  years  old  is,  as  a  matter  of 
law,  incapable  of  negligence.  Crawford  v.  Southern  R.  Co.,  106  6a. 
870,  16  Am.  &.  Eng.  R.  Cas.,  N.  S.,  829,  33  S.  E.  Rep.  826,  6  Am.  Neg. 
Rep.  459. 

Illinois, — A  child  less  than  four  years  old  is  too  young  to  observe 
any  care  for  its  personal  safety  and  cannot  be  guilty  of  contributory 
negligence.     City  of  Chicago  v,  Hesing,  83  111.  204,  25  Am.  Rep.  378. 

A  child  six  years  old  cannot  be  held  negligent  in  failing  to  see  and 
avoid  a  cable  car  coming  from  the  other  direction  as  he  passed  behind 
a  car  on  another  track.  Chicago  City  R.  Co.  v,  Wilcox,  138  111.  370, 
50  Am.  &  Eng.  R.  Cas.  464,  27  N.  E.  Rep.  899. 

A  child  five  years  old  cannot  be  charged  with  contributory  negli-. 
gence  by  reason  of  his  own  conduct.     Metropolitan  W.  S.  E.  R.  Co. 
V,  Kersey,  80  111.  App.  301. 

Negligence   cannot  be  attributed  to  a  child  three  and  one-third 
years  old.    North  Kankakee  St.    R.   Co.  v.  Blatchford,  81  111.  App 
609. 

Iowa, — Contributory  negligence  cannot  be  attributed  to  an  infant 
two  years  of  age.     Walters  v,  Chicago  R.  I.  &  P.  R.  Co.,  41  Iowa  71. 

Kentucky, — The  court  should  hold  as  a  matter  of  law  that  a  child 
less  than  four  tyears  old  cannot  be  guilty  of  negligence.  20  Ky.  L. 
Rep.  75,  47  S.  W.  Rep.  265. 

Louisiana, — A  child  three  and  a  half  years  old  is  incapable  of  con- 
tributory negligence.  Rice  v.  Crescent  City  R.  Co.,  51  La.  Ann.  108, 
24  So.  Rep.  791. 

Michigan, — A  child  two  and  a  half  years  old  is  no  such  trespasser 
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in  going  upon  a  railroad  track  as  to  forfeit  redress  for  being  run 
over  and  seriously  injured  by  the  recklessness  or  negligence  of  the 
engineer.  Nor  can  the  child  be  considered  negligent.  Keyser  v. 
Chicago  &  G.  T.  R.  Co.,  56  Mich.  559,  19  Am.  &  Eng.  R.  Cas.  91,  56 
Am.  Rep.  405,  23  N.  W.  Rep.  311. 

A  child  of  three  years  is  of  such  a  tender  age  as  to  be  incapable  of 
negligence,  and  cannot  be  considered  a  trespasser.  Battishill  v. 
Humphreys,  64  Mich.  494,  28  Am.  &  Eng.  R.  Cas.  597,  31  N.  W.  Rep. 
894. 

Mississippi. — Contributory  negligence  is  no  defense  to  an  action, 
for  personal  injuries,  brought  by  a  minor  four  or  five  years  of  age, 
for  a  child  of  such  tender  years  is  presumed  to  be  incapable  of  exer- 
cising caution.  Westbrook  v.  Mobile  &  O.  R.  Co.  (Miss.),  6  So.  Rep. 
321. 

Missouri. — A  child  two  years  old  cannot  be  guilty  of  contributory 
negligence.  Ferris  v.  Cass.  Ave.,  etc.,  R.  Co.  (Mo.),  1  Am.  &  Eng. 
R.  Cas.  622 ;  Frick  v,  St.  Louis,  etc.,  R.  Co.,  75  Mo.  595,  8  Am.  &  Bng. 
R.  Cas.  554. 

No  negligence  is  imputable  to  a  child  of  tender  years.  Donahoe 
V,  Wabash,  etc.,  R.  Co.,  83  Mo.  560,  53  Am.  Rep.  597. 

Contributory  negligence  cannot  be  attributed  to  a  child  three 
years  old.     Masheek  v,  R.  Co.  (Mo.),  3  Mo.  App.  6(X). 

New  York, — The  rule  in  New  York  on  this  subject  is  not  in  line 
with  that  of  most  of  the  other  states.  The  leading  case,  Hart  field 
V,  Roper,  21  Wend.  615,  34  Am.  Dec.  273,  was  an  action  brought  by 
an  infant  two  years  of  age,  by  his  next  friend,  for  an  injury  caused 
by  his  being  run  over  by  the  sleigh  and  horses  of  defendants.  It  was 
held  that  the  child  was  not  sui  juris,  but  that  he  should  be  charged 
with  the  negligence  of  his  parents  in  permitting  him  to  be  on  the 
road,  and  that  he  was,  therefore,  constructively  guilty  of  contributory 
negligence. 

In  Mangam  v.  Brooklyn  R.  Co.,  38  N.  Y.  455,  98  Am.  Dec.  66,  the 
plaintifi^,  an  infant  three  and  a  half  years  old,  was  allowed  to 
recover  on  account  of  the  gross  negligence  of  the  defendants 
and  the  absence  of  negligence  on  the  part  of  its  parents ; 
but  the  doctrine  of  Hartfield  v.  Roper  {supra)  was  reaflfirmed, 
the  court  saying,  **The  principle  of  this  case  (Hartfield  v. 
Roper)  has  been,  since  its  determination,  often  applied  by 
the  courts  of  this  state  to  analogous  cases,  and  must  now  be 
regarded  as  the  settled  law,  notwithstanding  a  somewhat  different 
rule  prevails  in  some  of  the  other  states.''  In  Ihl  v,  42nd  St.,  etc.,  R. 
Co.,  47  N.  Y.  317,  7  Am.  Rep.  450;  Hartfield  v.  Roper  {supra)  and 
Mangam  v,  Brooklyn  R.  Co.  (supra)  were  cited  with  approval,  but 
the  infant  was  allowed  to  recover  as  there  was  no  negligence  on  the 
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part  of  its  parents.  The  case  of  Hartfield  v.  Roper  {supra)  has  been 
very  extensively  reviewed  and  criticised  in  Bottoms  v.  Seaboard,  etc., 
JR.  Co.,  114  N.  Car.  699,41  Am.  St.  Rep.  799. 

North  Carolina, — A  child  twenty-two  months  old  is  not  chargeable 
with  contributory  neg-ligence  in  wandering-  on  a  railroad  track. 
Bottoms  V.  Seaboard  &  R.  R.  Co.,  114  N.  Car.  699,  19  S.  E.  Rep.  730. 

Ohio, — A  child  too  young*  to  exercise  judgment  or  discretion  cannot 
be  charged  with  contributory  negligence  in  going  upon  a  railroad 
track  or  failing  to  heed  a  signal.  Ludden  v,  Columbus  &  C.  M.  R.  Co. , 
7  Ohio  N.  P.  106. 

Where  children  too  young  to  take  care  of  themselves — five  years  was 
held  too  young  in  this  case — are  astray  in  the  streets,  without  negli- 
gence on  the  part  of  their  parents,  the  risk  of  injuring  them  is  wholly 
with  the  railroad  operatives.  Smith  v,  Pittsburg  &  W.  R.  Co.  (Ohio), 
13  Am.  &  Eng.  R.  Cas.,  N.  S.,  716. 

Pennsylvania, — A  child  nineteen  months  old  cannot  be  guilty  of 
contributory  negligence.     Kay  v,  Pennsylvania  R.  Co.,  65  Pa.  St.  269. 

**The  child  was  not  seven  years  of  age.  He  was  incapable  of  neg- 
ligence.'* Smith  V,  Hestonville,  M.  &  F.  P.  R.  Co.  (Pa.),  2  Am.  & 
Eng.  R.  Cas.  12. 

To  a  child  nearly  four  years  old,  no  contributory  negligence  can  be 
imputed.  Erie  City  P.  R.  Co.  v,  Schuster,  113  Pa.  St.  412,  57  Am. 
Rep.  471. 

A  child  five  and  a  half  years  old  cannot  be  guilty  of  contributory 
negligence.  Chilton  v.  Central  Traction  Co.,  152  Pa.  St.  425,  215 
Atl.  Rep.  606. 

A  child  less  than  six  years  old  cannot  be  charged  with  contributory 
negligence.  Schnur  v.  Citizens*  Traction  Co.,  153  Pa.  St.  29,  25  Atl. 
Rep.  650. 

A  child  three  years  and  four  months  old  cannot  be  charged  with 
contributory  negligence.  Woeckner  v,  Erie  E.  M.  Co.,  176  Pa.  451, 
38  W.  N.  C.  549,  35  Atl.  Rep.  182. 

In  an  action  for  injuries  to  an  infant  six  years  old,  the  question  of 
contributory  negligence  does  not  arise.  Walbridge  v,  Schuylkill  E. 
R.  Co.,  190  Pa.  274,  43  W.  N.  C.  560,  42  Atl.  Rep.  689. 

Virginia, — A  child  two  years  and  ten  months  old  cannot  be  capable 
of  contributory  negligence,  so  as  to  relieve  a  railroad  company  from 
liability  for  its  own  negligence.  Norfolk  &  Petersburg  R.  Co.  v, 
Ormsby,  27  Gratt.  (Va.)  455,  17  Am.  Ry.  Rep.  321. 

West  Virginia, — When  a  child  is  too  young  to  know  how  to  take 
care  of  itself,  it  cannot  be  guilty  of  contributory  negligence.  Dicken 
V,  Liverpool  Salt  &  C.  Co.,  41  W.  Va.  511,  23  S.  E.  Rep.  582. 

**A  child  of  the  tender  years  of  this  child  [not  quite  five  years]  is  not 
chargeable   with   contributory    negligence   for  want  of  judgment. 
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discretion,  and  presence  of  mind  to  know  and  avoid  danger."  Gunn 
V.  Ohio  River  R.   Co.  (W.  Va.),  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  275. 

Wisconsin. — Negligence  cannot  be  imputed  to  an  infant  eighteen 
months  old,  since  he  knows  nothing  of  care  or  diligence  or  danger. 
Schmidt  v,  Milwaukee,  etc.,  R.  Co.,  23  Wis.  186,  99  Am.  Dec.  158. 

Same — Same — Playing  on  Turntables. — See  extensive  note,  11  Am. 
A  Eng.  R.  Cas.,  N.  S.,  310. 


Jackson 

■ 

V. 

Kansas  City,  Ft.  S.  &  M.  R.  Co. 

{Supreme  Court  of  Missouri,  April  Term,  /goo») 

Speed  Prohibited  by  Ordinance — Railroad  Yards. — A  city  ordi- 
nance prohibiting  the  running  of  railroad  trains  within  city  limits  at 
a  greater  rate  of  speed,  than  six  miles  an  hour,  if  valid,  applies  alike 
to  all  parts  of  the  city,  whether  in  or  out  of  railroad  yards. 

Same — Question  for  Jury. — Whether  the  train  by  which  plaintiff's 
husband  was  killed  was  running  at  a  rate  of  speed  prohibited  by  an 
ordinance  at  the  time  of  the  accident  was  a  question  for  the  jury. 

Same — Municipal  Corporations— Judicial  Notice. — In  an  action  for 
wrongful  death  caused  by  running  a  train  within  city  limits  at  a  rate 
of  speed  prohibited  by  an  ordinance  of  the  city,  it  is  not  necessary, 
in  order  that  the  ordinance  may  be  introduced  in  evidence,  that  the 
petition  should  specifically  allege  that  the  city  was  incorporated 
under  the  general  law,  or  that  it  had  a  special  charter,  or  the  class 
to  which  it  belonged,  as  judicial  notice  will  be  taken  of  such  matters. 

Ordinances — Evidence. — Under  the  laws  of  Missouri,  ordinances  of 
a  city  of  the  fourth  class  are  evidenced  by  the  entries  in  the  journal 
of  the  proceedings  of  the  board  of  aldermen  which  the  law  requires 
the  board  to  keep. 

Speed  Prohibited  by  Ordinance— Duty  of  Railroad.— In  such  action, 
it  was  not  necessary,  in  order  to  state  a  cause  of  action,  that  the 
petition  should  allege  that  the  defendant  railroad  had  contracted  with 
the  city  to  comply  with  such  ordinance,  as  the  city  had  implied  power 
to  pass  the  ordinance  as  a  police  regulation,  and  it  was,  therefore, 
binding  upon  the  railroad. 

Same — Negligence  Per  Se. — The  violation  of  a  city  ordinance 
regulating  the  speed  and  management  of  railroad  trains  within  the 
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corporate  limits  of  the  city  is  negligence  per  se\  and  an  action  based 
on  such  violation  may  be  maintained  for  personal  injuries  sustained 
by  reason  thereof. 

Trespassers  on  Track — Duty  of  Railroad.* — ^Although  deceased 
was  a  trespasser  on  the  track,  it  was  the  duty  of  defendant  not  to 
negligently  injure  him. 

Instructions — Contributory  Negligence — Mental  Incapacity. — Al- 
though it  appeared  that  deceased's  mind  and  body  was  impaired  by 
old  age,  and  that  he  could  not  remember  localities,  an  instruction 
implying  that  he  had  no  mind  at  all,  and,  therefore,  could  not  be 
guilty  of  contributory  negligence,  was  not  warranted  by  the  evidence. 

Harmless  Error. — Harmless  error  is  not  reversible  error. 

Speed  Prohibited  by  Ordinance — Proximate  Cause. — Although 
speed  prohibited  by  ordinance  is  negligence /^r  5^,  plaintiff,  in  order 
to  recover  because  of  it,  must  show  that  it  was  the  cause  of  the  injury 
for  which  the  action  is  brought. 

Presumption  That  Person  on  Right  of  Way  Will  Keep  out  of  Danger.* 
— An  engineer  seeing  a  person  walking  between  the  tracks,  in  a  place 
of  safety,  in  the  absence  of  evidence  to  the  contrary,  has  the  right 
to  presume  that  he  is  capable  of  taking  care  of  himself,  and  that  he 
will  not  go  on  the  track  in  front  of  the  approaching  engine. 

Contributory  Negligence. — Although  there  was  evidence  tending 
to  show  that  deceased  was  disposed  to  wander  away  from  home,  there 
was  none  showing  that  he  was  inclined  to  go  to  any  particular  place, 
or  to  places  of  danger.  Plaintiff  and  deceased,  her  husband,  were 
poor,  and  lived  alone,  and  during  her  short  absence  from  home, 
to  get  some  things  for  dinner,  deceased  went  upon  the  railroad 
track  and  was  killed  by  the  train.  Held,  that  there  was  no  neg- 
ligence on  her  barring  her  recovery  for  his  death. 

Appeal  by  defendant  from  Howell  county  circuit  court. 
Reversed, 

This  is  an  action  by  plaintiff,  the  widow  of  Samuel  Jack- 
son, deceased,  to  recover  of  defendant  the  sum  of  $5,000  for 
the  death  other  husband,  which  occurred  June  12.  1895,  at 
oaM stated.         Westplains,  Mo.,  through  being  struck  by  one 

of  defendant's  passenger  trains  as  he  was 
walking  across  the  railroad  track  in  its  yards  at  that  place. 
The  petition  alleged:  **That  on  said  day,  and  long  prior 
thereto,  there  was  duly  passed  and  in  force  an  ordinance  in 
the  said  city  of  Westplains,  regulating  the  speed  of  railroad 

♦See  notes  at  end  of  case. 


Am  &  EnfiT  ACCIDBNT  ON  TRACK  101 

RCas 

Jackson  v,  Kansas  City,  &c.,  R.  Co 

trains  and  cars  within  the  corporate  limits  of  said  city,  and 
prohibiting  and  making  it  unlawful  for  trains  and  cars  to  be 
ran  within  said  corporate  limits  at  a  greater  rate  of  speed 
than  six  miles  per  hour.  That  on  the  said  12th  day  of 
June,  1895,  the  said  Samuel  Jackson  started  across  defend- 
ant's said  railroad  track  near  its  depot  in  said  city  of  West- 
plains,  and  within  the  corporate  limits  of  said  city,  and  at  a 
point  where  divers  persons  ever  have  and  do  cross  said 
track,  and  while  so  crossing  said  track,  and  just  as  he  was 
across  and  leaving  the  same,  he,  the  said  Samuel  Jackson, 
was  struck  and  instantly  killed  by  one  of  defendant's  pas- 
senger trains,  then  and  there  being  run  and  operated  by 
defendant's  agents,  servants,  and  employees.  That  the 
said  Samuel  Jackson  was,  at  the  time  of  his  death,  eighty- 
eight  years  of  age,  and  feeble  and  infirm  in  body  and  in 
mind.  That,  at  the  time  said  Jackson  was  struck  and 
killed  as  aforesaid  by  defendant's  train  of  cars  as  aforesaid, 
the  said  train  was  being  run  negligently  and  carelessly  at  a 
great  rate  of  speed,  and  far  in  excess  of  six  miles  per  hour. 
Plaintiff  says,  by  reason  of  the  negligence  and  carelessness 
of  defendant's  agents,  servants,  and  employees,  in  running 
and  operating  said  passenger  train  at  a  great  and  rapid 
speed,  and  in  violation  of  said  ordinance  in  said  city  of 
Westplains,  the  said  Samuel  Jackson  was  struck  and  killed, 
by  reason  of  which  plaintiff  says  she  is  damaged  in  the  sum 
of  five  thousand  dollars,  for  which  she  prays  judgment." 
The  defenses  were  a  general  denial;  that  deceased  was  a 
trespasser  upon  defendant's  tracks;  that  his  death  resulted 
from  his  own  negligence,  and  negligence  upon  the  part  of 
plaintiff  in  permitting  her  husband  to  wander  away  from 
his  home  unattended,  and  to  walk  along  and  upon  defend- 
ant's track  at  the  time  and  place  where  the  accident  occurred. 
Deceased  was  far  advanced  in  life,  being  at  the  time  of 
his  death  over  88  years  of  age,  and  very  feeble  in  body  and 
mind.  His  disposition  was  to  wander  away  from  home. 
His  mental  weakness  was  such  that  he  could  not  remember 
localities,  and,  after  being  absent  from  home  a  few  hours, 
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upon  being  returned  thereto  he  would  not  at  times  recognize 
it.  On  the  morning  of  the  accident  the  plaintiff,  after  wash- 
ing the  breakfast  dishes,  went  to  a  grocery  store  to  purchase 
something  for  dinner.  When  she  left  deceased  was  sitting 
outside  of  the  house,  but  during  her  absence  he  had  gotten 
up  and  gone  elsewhere,  and  she  started  out  to  find  him. 
She  had  gone  but  a  short  distance  when  she  was  informed 
that  he  had  been  struck  by  a  train.  At  the  time  of  the  trial 
she  was  72  years  of  age.  They  were  poor  people,  and  lived 
alone.  It  does  not  appear  where  deceased  was  or  went  after 
his  wife  left  him  outside  his  house,  until  he  was  seen  walk- 
ing westerly  between  defendant's  tracks  in  its  yards  at 
Westplains  north  of  its  stock  yards,  and  between  the  public 
crossings  of  two  streets,  Lincoln  and  Washington  avenues, 
which  are  about  800  feet  apart.  Defendant's  main  track 
runs  through  Westplains  in  an  easterly  direction,  crossing 
a  bridge  or  trestle  as  it  approaches  from  the  west  on  a  slight 
curve,  running  thence  about  300  feet  to  the  crossing  of  Lincoln 
avenue,  just  west  of  which  a  side  track  branches  off  on  the 
southern  side  of  the  main  line.  From  Lincoln  avenue  the 
tracks  run  in  practically  a  straight  line  through  the  railroad 
yards,  past  the  stock  yards,  coal  house,  a  warehouse,  and  the 
freight  depot, — a  distance,  as  has  already  been  stated,  of  about 
800  feet, — to  Washington  avenue.  About  130  feet  east  of  the 
Lincoln  avenue  crossing  another  side  track  branches  off  on  the 
north  side  of  the  main  line,  and  runs  easterly.  It  was  near 
this  point  of  divergence  of  the  north  side  track  (just  west  of 
it)  that  deceased  was  struck  by  the  train,  which  was  a  reg- 
ular passenger  train  coming  from  the  west.  The  west  end 
of  the  passenger  station  is  about  150  feet  east  of  Washington 
avenue  crossing,  and  therefore  about  820  feet  east  of  the 
point  of  collision,  about  950  feet  east  of  the  Lincoln  avenue 
crossing,  and  about  1,250  feet  east  of  the  bridge  or  trestle 
referred  to.  When  first  seen  about  the  railroad  yards  deceased 
was  walking  between  defendant's  main  track  and  the  south 
side  track  in  a  westerly  direction,  and  was  some  200  feet  east 
of  Lincoln  avenue.  There  a  wide  space  between  the  tracks 
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of  some  6  or  8  feet,  filled  up  with  cinders,  making  a  sort  of 
path  from  Lincoln  avenue  crossing  eastward  to  Washington 
avenue.  Mr.  Jackson  was  walking  along  slowly  between 
these  tracks,  in  a  place  of  perfect  safety,  facing  west,  with 
the  train  approaching  him  from  the  west,  and  when  only 
about  30  feet,  or,  at  the  outside,  60  feet,  from  the  train,  he 
turned  at  right  angles  to  the  north,  and  stepped  upon  the 
track  on  which  the  train  was  approaching.  The  engineer 
immediately  applied  his  air  brakes,  sounded  an  alarm,  and 
did  everything  possible  to  stop  the  train,  but  before  he  could 
accomplish  it  the  engine  struck  the  old  gentleman,  and 
knocked  him  off  the  track  on  the  north  side.  When  the  train 
stopped  he  was  about  three  cars  lengths  behind  the  engine ; 
that  is  the  train  had  not  entirely  passed  his  body.  The  evi- 
dence shows  what  the  engineer  did  as  soon  as  and  after  de- 
ceased started  to  step  upon  the  main  track,  and  there  is  no 
suggestion  in  the  testimony  that  any  thing  else  could  have 
been  done  to  stop  the  train  quicker  than  it  was  stopped,  or 
that  any  thing  could  have  been  done  by  defendant's  employ- 
ees which  would  have  prevented  the  collision. 

Over  defendant's  objection,  the  witness  was  allowed  to 
read  from  what  he  said  was  the  journal  of  the  proceedings 
of  the  board  of  aldermen  a  section  of  an  alleged  ordinance 
reading  as  follows :  **Sec.  2.  No  locomotive  engine  or  train 
of  cars  shall  be  run  within  the  corporate  limits  of  this  city 
at  a  greater  rate  of  speed  than  ten  miles  per  hour :  provided, 
further,  that  the  rate  of  speed  of  such  locomotive  engine  or 
train  when  crossing  any  street  crossing,  shall  not  exceed  the 
rate  of  six  miles  per  hour/' — and  to  testify  orally  that  it 
was  **passed  and  approved  February  16,  1894."  There  was 
evidence  tending  to  show  that  at  the  time  of  the  acci- 
dent the  train  was  running  at  a  greater  rate  of  speed 
than  10  miles  per  hour,  but  upon  this  question  the 
evidence  was  conflicting.  The  engineer  testified  that 
he  saw  Jackson  when  in  about  30  or  40  feet  of  him, 
and  that  he  then  applied  the  air  and  reversed  the 
engine,  and  that  he  judged  in  passing  over  Lincoln  avenue 
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he  was  running  eight  or  nine  miles  per  hour.  At  the  close 
of  all  the  evidence  defendant  interposed  a  demurrer  to  the 
evidence,  which  was  refused,  and  it  duly  excepted.  Then, 
at  the  request  of  plaintiff,  the  court,  over  the  objection  of 
defendant,  instructed  the  jury  as  follows:  **(l)  That  in 
arriving  at  the  fact  as  to  whether  the  negligence  of  the  de- 
ceased, Jackson,  contributed  to  his  death,  you  should  con- 
sider his  mental  condition ;  and,  if  you  find  from  the  evidence 
that  at  the  time  of  his  death  he  was  devoid  of  reason  and 
understanding  from  infirmity  of  mind,  then  the  law  does  not 
impute  to  him  such  contributory  negligence  as  will  bar  a  recov- 
ery in  this  case,  and  you  will  find  for  the  plaintiff ;  provided 
you  further  find  from  the  evidence  that  his  death  was  caused 
by  the  negligence  of  the  defendant  in  running  its  train  at  a 
greater  rate  of  speed  than  ten  miles  an  hour  in  the  corporate 
limits  of  the  city  of  Westplains.  (2)  The  court  further 
instructs  the  jury  that,  although  you  may  find  from  the  evi- 
dence that  it  would  have  been  negligence  in  a  person  of 
ordinary  reason  and  comprehension  to  start  across  the  track 
as  deceased  did  when  killed,  still  if  you  find  from  the  evidence 
that  his  mind  and  mental  faculties  were  impaired,  and  by 
reason  of  such  condition  of  mind  and  understanding  he  could 
not  comprehend  the  danger  to  which  he  was  exposed  in 
attempting  to  cross  such  track,  then  the  jury  will  take  these 
facts  into  consideration  in  passing  upon  the  question  of  said 
Jackson's  alleged  contributory  negligence.  (3)  The  court 
instructs  the  jury  that  if  you  believe  from  the  evidence  that 
at  the  time  the  deceased,  Jackson,  was  struck  and  killed  by 
defendant's  train  of  cars,  such  engine  and  cars  were  being 
run  at  a  greater  rate  of  speed  than  ten  miles  in  the  cor- 
porate limits  of  the  city  of  Westplains,  and  that  by  reason 
of  such  running  of  cars  the  said  Jackson  was  struck  and 
killed  without  negligence  on  his  part  contributing  to  his 
death,  then  you  should  find  for  the  plaintiff  in  the  sum  of 
five  thousand  dollars  ($5,000.00)."  Defendant  asked,  and 
the  court  refused,  the  following  instructions  :  **(l)  The  court 
instructs  the  jury  that  although  you  may  find  and  believe 
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from  the  evidence  that  defendant's  train  of  cars  at  the  time 
Samuel  Jackson  went  onto  the  railroad  track  was  running  at 
a  greater  rate  of  speed  than  that  allowed  by  the  city  ordinance, 
to  wit,  ten  miles  per  hour,  still  you  cannot  find  for  the 
plaintiff  unless  you  further  find  from  the  evidence  that,  after 
the  engineer  discovered  that  said  Jackson  was  intending  to 
cross  the  track,  he  (the  said  engineer)  could  have  stopped 
the  train  in  time  to  have  prevented  the  striking,  had  he  beetf 
running  not  to  exceed  ten  miles  per  hour.  (2)  The  court 
instructs  the  jury  that  if  you  find  that  Samuel  Jackson  was 
in  a  place  of  safety  before  he  stepped  onto  the  track,  and 
when  the  engineer  first  discovered  him ,  then  the  engineer  had 
the  right  to  presume  that  he  would  not  go  onto  the  track  in 
front  of  an  approaching  train,  and  the  engineer  was  not 
required  to  make  any  effort  to  stop  said  train  until  he  dis- 
covered that  said  Jackson  intended  to  or  was  starting  to  go 
onto  the  track;  and  the  engineer  had  the  right  to  presume 
that  the  said  Jackson  possessed  reasonable  intelligence  suffi- 
cient to  avoid  danger,  in  the  absence  of  evidence  that  the 
engineer  knew  the  said  Jackson  was  mentally  deranged  or  of 
unsound  mind," — ^which  instructions  the  court  refused  to 
give,  but  modified  the  second  by  adding  thereto  :  **  Provided, 
the  train  was  not  being  run  at  a  greater  rate  of  speed  than 
ten  miles  per  hour;"  and  gave  the  same  as  modified.  To 
the  action  of  the  court  in  refusing  these  instructions  as  asked, 
and  in  modifying  the  second  and  then  giving  it,  defendant 
duly  excepted.  Thereafter  the  jury  returned  a  verdict  in 
favor  of  plaintiff  for  the  sum  of  $5,000  damages.  After  an 
unsuccessful  motion  for  a  new  trial,  defendant  appeals. 

Wallace  Pratt,   /.  P,  Dana,  and  W.  J.  Orr,  for  appellant. 
A.  H.  Livingston,  for  respondent. 

Burgess,  J.  (after  stating  the  facts).  It  is  first  insisted 
that  the  demurrer  interposed  to  the  evidence  by  defendant 
should  have  been  sustained,  and  that  the  court  erred  in  over- 
ruling it.  The  case  stated  in  the  petition  was  a  violation  by 
defendant  of  a  duty  imposed  by  an  ordinance  of  the  city  of 
Westplains  in  running  a  trai  n  within  the  limits  of  the  city 
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and  at  a  place  where  persons  were  in  the  habit  of  crossing:  its 
track  at  a  greater  rate  of  speed  than  six  miles  per  hour,  and 

the  contention  is  that  no  such  case  was  proven. 

Speed  Prohibited 

Jjjgg^^jjlj;^     It  is  true  that  the  deceased  was   not  crossing 

the  track  when  struck  and  killed  at  a  place 
where  people  were  in  the  habit  of  crossing,  but  in  defend- 
ant's yards,  where  there  were  two  side  tracks,  one  on  each 
side  of  the  track  on  which  the  train  was  moving,  yet  these 
facts  did  not  absolve  defendant  from  the  observance  of  the 
ordinance,  if  valid,  as  it  applied  alike  to  all  parts  of  the  city, 
whether  in  or  out  of  defendant's  yards.  Merz  v.  Railway 
Co.,  88  Mo.  672;  Grube  v.  Same,  98  Mo.  331,  11  S.  W.  736, 
4  L.  R.  A.  776;  Prewitt  v.  Same,  134  Mo.  615.  36  S.  W.  667; 
Bluedorn  v.  Same,  108  Mo.  439,  18   S.   W.  1103.     And  the 

question  as  to  whether  or  not  the  train  was  run- 
S?ju^^'***''*  ning  at  a  rate  of  speed  prohibited  by  the  ordi- 
nance at  the  time  of  the  accident  was,  we 
think,  under  the  evidence,  for  the  consideration  of  the  jury. 
Nor  do  we  think  it  was  necessary,  in  order  to  the  intro- 
diictioa  4>f  the  ordinance  in  evidence,  that  the  i)etitiDn  4ihottM 
specifically  allege  that  Westplains  was  incorporated  under 

the  general  law,  or  that  it  had  a  special  charter, 
om^^^^^  or  the  class  to  which  it  belonged.     It  was  held 

Judlolal  XTotioe. 

in  City  of  Brookfield  v.  Tooey.  141  Mo.  619,  43 
S.  W.  387,  that  the  statutes  of  this  state  requiie  all  courts  to 
take  judicial  cognizance  of  the  organization  of  cities  of  the 
third  class  (Rev.  St.  1889,  §  1465),  and  that  a  complaint  by 
a  city  of  that  class  against  a  merchant  for  selling  goods  with- 
out license  was  not  bad  because  it  did  not  designate  the  class 
of  municipal  corporations  to  which  it  belonged.  The  statu- 
tory provisions  with  respect  to  cognizance  by  courts  of  the 
incorporation  of  cities  of  the  third  and  fourth  class  are  sub- 
stantially the  same  (/d,  §§  1465,  1579);  and  it  was  held  in 
the  case  of  City  of  Savannah  v.  Dickey,  33  Mo.  App.  522,  in 
a  proceeding  by  that  city  against  the  defendant  for  the  vio- 
lation of  its  ordinances,  that  it  was  not  necessary  to  allege 
or  prove  its  incorporation,  as  the  court  would  take  judicial 
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notice  that  Savannah  was  a  city  of  the  fourth  class.  The 
petition  alleges  that  the  defendant  railroad  runs  through 
the  city  of  Westplains;  that  there  was  duly  passed  and 
in  force  at  the  time  of  the  accident  an  ordinance  in  said 
city  regulating  the  speed  of  railroad  trains  and  cars  within 
its  corporate  limits, — thus,  in  effect,  alleging  that  Westplains 
is  a  municipal  corporation,  for  such  is  the  meaning  of  the 
word  **city,"  and  this  court  will,  under  the  authorities  cited, 
take  judicial  notice  of  its  classifications,  and  that  it  is  a  city 
of  the  fourth  class. 

By  section  1601,  Rev.  St.  1889,  the  board  of  aldermen  of  a 
city  of  the  fourth  class  is  required  to  keep  a  journal  of  its 
proceedings,  and  the  acts  and  ordinances  of  such  corpora- 
tion are  evidenced  by  the  entries  in  such  jour- 
nal.    1  Dill.  Mun.  Corp.  §  310;  1  Greenl.  Ev.      SSSSSS?^ 
(14th  Ed.)  86;  Stewart  v.  City  of  Clinton,  79 
Mo.  603.     The  book  containing  the  ordinance  upon  which 
this  action  is  based  was  produced  by  the  mayor  of  the  city» 
who  testified  that  it  was  the  journal  of  the  proceedings  of 
the  board  of  aldermen,  including  the  ordinances  as  adopted. 
It  was  entitled,  ''Revised  Ordinances  of  the   City  of  West- 
plains,  in  the  County  of  Howell,  and  State  of  Missouri,'^ 
and  no  error  was  committed  in  permitting  it  to  be  read    in 
evidence. 

But  defendant  contends  that  the  petition  failed  to  state 
a  cause  of  action  for  the  reasoa  that  there  was  no  allegation  of 
any  contract  between  defendant  and  the  city  to  comply  with 
the  ordinance  which  was  the  basis  of  the  action, 
in  the  absence  of  which   it  did  not  show  the  Syo^iSSSS!?*** 

•  f  ••««  4«tr«  Duty  of  S&ilroad. 

existence  of  a  civil  duty  owed  by  defendant  to 
deceased,  and  enforceable  against  it  at  common  law.  Path  v. 
Railway  Co.,  105  Mo.  545,  16  S.  W.  913,13  L.  R.  A.  74; 
Senn  v.  Railway  Co.,  108  Mo.  152,  18  S.  W.  1007  ;  Sanders 
«;.  Railway  Co.,  147  Mo.  411,  48  S.  W.  855;  Byington  v. 
Railroad  Co.,  147  Mo.  673,  49  S.  W.876;  Murphy  v.  Rail- 
way Co.  (Mo.  Sup.),  54  S.  W.  442  ;  and  Moran  v.  Palace -Car 
Co.,  134  Mo.  641,  36  S.  W.   659,  33  L.    R.  A.  755,— among 
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decisions  by  other  courts, — are  relied  upon  to  sustain  this 
contention. 

The  doctrine  contended  for  by  defendant  was  first 
announced  by  this  court  in  Path's  Case,  supra^  which  was 
an  action  for  damages  for  injuries  sustained  by  plaintiff  by 
reason  of  the  negligence  of  defendant  in  failing  to  observe 
the  provision  of  an  ordinance  which  defendant  had  contracted 
to  comply  with,  and  what  was  said  with  respect  to  the  ques- 
tion now  under  consideration  was  unnecessary  to  a  decision 
of  the  case.  Moreover,  the  question  was  not  discussed,  the 
court  merely  observing  :  **It  may  be  admitted  at  the 
outset  that  it  is  beyond  the  power  of  a  municipal  corporation 
by  its  legislative  action  directly  to  create  *a  civil  duty  enforce- 
able at  common  law' ;  for  this  is  an  exercise  of  the  power  of 
sovereignty  belonging  alone  to  the  state.  This  position  is 
fully  sustained  by  the  authorities  cited  on  behalf  of  defendant." 
The  authorities  cited  on  behalf  of  defendant  in  that  case  upon 
this  question  were  :  Heeney  z/.  Sprague,  11  R.  I.  456;  Railroad 
Co.  V.  Ervin,  89  Pa.  St.  71  ;  Vandyke  z/.City  of  Cincinnati, 
1  Disney  532  ;  Flynn  v.  Canton  Co.,  40  Md.  312;  Kirby  v. 
Association,  14  Gray  249;  Jenks  v.  Williams,  115  Mass. 
217.  Of  these,  Heeney  v.  Sprague,  Vandyke  v.  City  of  Cin- 
cinnati and  Flynn  v.  Canton  Co.  were  suits  for  damages 
against  adjoining  property  holders  for  injuries  sustained 
by  reason  of  the  accumulation  of  snow  and  ice  upon  the 
sidewalks  of  cities  which  the  owners  of  the  adjoining 
property  were  required  by  ordinance  to  remove,  and 
had  failed  to  do  so.  The  other  cases  were  of  a  similar 
character,  and  all  of  them  are  clearly  distinguishable 
from  cases  founded  upon  the  violations  of  a  city  ordi- 
nance for  the  protection  of  life  and  property,  which  all  cities 
in  this  state  have  the  right  to  pass,  as  a  police  regulation, 
such  as  the  moving  of  trains  within  their  corporate  limits  at 
an  excessive  rate  of  speed.  The  city  ordinance  in  question 
was  intended  for  the  protection  of  life  and  property  within 
the  city,  and  all  persons  while  moving  about  would  have  the 
right  to  depend  upon  the  ordinance   being  observed,  and  to 
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govern  themselves  accordingly.  Bott  v.  Pratt,  33  Minn.  323, 
23  N.  W.  237;  Wright  v.  Railroad  Co.,  4  Allen  283;  Lane 
V.  Atlantic  Works,  111  Mass.  136.  On  the  other  hand,  where 
the  duties  enjoined  are  due  to  the  municipality  or  to  the 
public  at  large,  and  not  as  composed  of  individuals,  a 
different  rule  is  intended  to  apply.  This  is  well  illustrated 
by  the  cases  of  Kirby  v.  Association,  14  Gray  249,  and 
Flynn  v.  Canton  Co.,  40  Md.  312,  323,  in  which  it  was  held 
that  the  owners  of  land  abutting  on  streets  were  liable  to  the 
city  alone  for  the  breach  of  ordinances  requiring  such  owners 
to  keep  sidewalks  clear  of  snow  and  ice  and  in  good  repair, 
and  that  they  were  not  liable  in  damages  to  persons  injured 
by  their  neglect  to  perform  the  duties  enjoined  by  such  ordi- 
nances. This  proceeds  upon  the  ground  that  it  is  the  sole 
duty  of  the  city  to  keep  the  streets  in  good  repair,  and  clear 
of  snow  and  ice.  The  work  done,  and  fines  or  taxes  col- 
lected, in  such  cases,  to  the  extent  thereof,  are  to  be  con- 
sidered as  so  far  in  aid  of  the  city  in  the  discharge  of  its  duty. 
See,  also,  Taylor  v.  Railroad  Co.,  45  Mich.  74,  7  N.  W.  728 ; 
Heeny  v,  Sprague,  11  R.  I.  456.  And  so,  also,  generally,  of 
ordinances  or  statutes  relating  specially  to  duties  due  strictly 
to  the  corporation  or  state. 

The  analogy  between  statutes  and  the  ordinances  of  cities 
is,  of  course,  not  to  be  extended  beyond  the  proper  limits 
of  municipal  jurisdiction.     But  in  matters  properly  of  local 
cognizance  it  is  necessary  and  eminently  proper  that  such 
powers  should  be  committed  to  the  municipality,  to  be  exer- 
cised through  ordinances  which  shall  be  subordinate  to,  and 
consistent  with,  the  general  laws,  or,  in  proper  cases,  be 
authorized  to  take  their  place.     Cooley,  Const.  Lim.  *199. 
An  ordinance  which  a  municipal  corporation  is  authorized  to 
make  is  as  binding  on  all  persons  within  the  corporate  lim- 
its as  any  statute  or  other  laws  of  the  commonwealth,  and 
all  persons  interested  are  bound  to  take  notice  of  its  exist- 
ence.    Bott  V.  Pratt,  supra;  Heland  v.  City  of  Lowell,  3 
Allen  407 ;   Vandine's  Case,  6  Pick.  187 ;  Gilmore  v.  Holt, 
4  Pick.    257;  Johnson   v.  Simonton,  43  Cal.  242,    249.     A 
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broad  distinction  exists  between  ordinances  which  impose 
burdens  upon  individuals  or  corporations  for  the  accommo- 
dation or  convenience  of  the  public,  such  as  the  improve- 
ment* repairing,  and  moving  snow  and  ice  from  the  sidewalk, 
and  ordinances  imposing  burdens  for  the  protection  of  life 
and  property.  Milling  Co.  v.  Dowell,  17  Colo.  376,  30  Pac. 
68.  With  respect  to  streets  and  sidewalks  in  cities,  the  duty 
rests  upon  the  municipalities,  in  which  they  are  located  to 
keep  them  in  reasonably  safe  repair  for  travel,  and  for  fail- 
ure to  do  so,  and  if  injury  be  sustained  by  reason  of  such 
failure,  they  are  responsible  in  damages  therefor;  but  no 
such  burden  can  be  shifted  to,  or  imposed  upon,  any  person 
or  property  holder  without  his  consent,  because  in  no  sense 
a  police  regulation,  while  the  regulation  of  the  speed  of  trains 
within  the  corporate  limits  of  cities  is  a  police  regulation. 

The  same  ordinance  upon  which  the  Path  Case  was  predi- 
cated before  this  court  again  in  Senn  v.  Railway  Co.,  supra. 
The  case  last  mentioned  was  an  action  for  damages  for  the 
death  of  a  child  by  its  parents  upon  account  of  the  driver  of 
a  street  horse  car.  The  negligence  charged  was  the  failure 
of  the  driver  to  observe  the  requirement  of  the  ordinance. 
The  court  said  :  **The  objection  urged  is  to  that  part  of  the 
ordinance  which  requires  the  driver  'on  the  first  appearance 
of  danger'  to  children  and  others  to  stop  the  car  'in  the  quick- 
est time  and  space  possible.'  The  same  ordinance  was  before 
this  court  in  Path  v.  Railway  Co.,  105  Mo.  537,  16  S.  W. 
913,  13  L.  R.  A.  74.  In  that  case  the  ordinance  was  held 
valid  on  the  ground  that  the  railroad  company  obtained  its 
right  to  use  the  streets  of  the  city  under  a  contract  by  which 
it  agreed  to  be  governed  by  such  ordinances  as  were  in  force, 
or  might  thereafter  be  enacted  for  the  regulation  of  such  use. 
In  this  case  the  record  shows  no  contractual  relations  between 
the  city  and  the  defendant  railroad  company,  and  for  that 
reason  the  rule  laid  down  in  the  Path  Case  cannot  be  applied 
in  this.  Whether  the  ordinance,  in  imposing  upon  drivers 
of  street  cars  a  higher  degree  of  care  than  that  required  by 
the  rules  of  the  common  law,  would  be  so  unreasonable  and 
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oppressive  as  to  rendei  it  invalid  as  a  police  regulation,  we 
do  not  think  it  necessary  to  inquire  in  this  case."  There  is 
nothing  said  in  this  case  from  which  it  can  even  be  inferred 
that  the  doctrine  announced  in  the  Path  Case  was  intended 
to  be  approved. 

The  same  ordinance  was  again  before  this  court  in  San- 
ders V.  Railway  Co.,  supra^  in  which  the  Fath  Case  was 
followed.  There  is  then  cited  in  the  opinion  as  sustaining 
that  view  the  same  cases  referred  to  in  the  Path  Case,  and  in 
addition  thereto  Norton  v.  City  of  St.  Louis,  97  Mo.  537, 11 
S.  W.  242,  and  City  of  St.  Louis  v.  Connecticut  Mut.  Life  Ins. 
Co.,  107  Mo.  92,  17  S.  W.  637,  which  were  also  actions  for 
damages  against  abutting  property  holders  for  injuries 
alleged  to  have  been  sustained  by  the  plaintiffs  therein  by 
reason  of  the  accumulation  of  ice  and  snow  upon  the  side- 
walks of  the  city  which  the  owners  of  the  adjoining  property 
were  required  by  ordinance  to  remove,  and  had  failed  to 
do  so. 

What  is  claimed  to  be  the  doctrine  announced  by  the  Path 
Case  was  again  announced  in  Byington  v.  Railroad  Co.,  147 
Mo.  673,  49  S.  W.  876,  and  Murphy  v.  Railway  Co.  (Mo. 
Sup.),  54  S.  W.  442 ;  but,  in  all  of  the  authorities  referred  to 
in  the  Missouri  cases  as  sustaining  the  rule  announced  in 
the  Sanders  Case,  not  one  of  them  except  that  case,  and  the 
Path,  Senn,  Byington,  and  Murphy  Cases,  was  bottomed 
upon  the  violation  of  an  ordinance  which  a  city  had  the  right 
to  pass  as  a  police  regulation. 

The  city  of  Westplains  had  the  power  under  its  charter 
to  abate  nuisances,  and  provide  for  the  general  welfare ;  and 
it  was  held  in  Bluedorn  z;.  Railway  Co.,  108  Mo.  439,  18  S. 
W.  1103,  that  ordinances  of  cities  regulating  the  speed  of 
railroad  trains  are  police  regulations,  and  that  the  power  to 
regulate  them  need  not  be  given  in  express  terms,  but  may 
be  implied  from  the  power  of  the  city  to  abate  nuisances  and 
provide  for  the  general  welfare.  The  court  said:  **It  is 
well  to  bear  in  mind  that  laws  and  ordinances  regulating  the 
^peed    of    railroad    trains    are    police    regulations    purely. 
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Grube  v.  Railway  Co.,  98  Mo.  331,  11  S.  W.  736,  4  L.  R. 
A.  776;  Knobloch  v.  Railway  Co.,  31  Minn.  402,  18  N.  W. 
106;  Railway  Co.  v.  Deacon,  63  111.  91;  Thorpe  v.  Railroad 
Co.,  27  Vt.  140.  As  said  in  the  case  last  cited  :  'This 
police  power  of  the  state  extends  to  the  protection  of  the 
lives,  limbs,  health,  comfort,  and  quiet  of  all  persons,  and 
the  protection  of  all  property  within  the  state.'  Indeed, 
regulating  the  speed  of  railroad  trains  is  one  of  the  many 
instances  of  an  exercise  of  the  police  power  given  by  Chibp 
Justice  Redpiei^d  in  that  case.  The  delegation  of  such  a 
power  to  a  municipal  corporation  need  not  be  given  in  express 
terms.  Says  Judge  Dili^on  :  'Resulting  from  the  power 
over  streets,  and  to  protect  the  safety  of  citizens  and  their 
property,  municipal  corporations,  in  the  absence  of  legisla- 
tive restriction,  may  control  the  mode  of  propelling  cars 
within  their  limits,  may  prohibit  the  use  of  steam  power,  and 
regulate  the  rate  of  speed.'  2  Dill.  Mun.  Corp.  (4th  Ed.) 
§713." 

Speaking  of  the  power  of  a  city  to  prohibit  the  propelling 
of  cars  by  steam  through  a  city,  Redfield  says :  **We  should 
entertain  no  doubt  of  the  right  of  the  municipal  authorities 
of  a  city  or  large  town  to  adopt  such  an  ordinance,  without 
any  special  legislative  sanction,  by  virtue  of  the  general 
supervision  which  they  have  over  the  police  of  their  respec- 
tive jurisdictions."  2  Redf.  R.  R.  (5th  Ed.)  577,  578.  In 
Railroad  Co.  v,  Haggerty,  69  111.  113,  objection  was  made 
to  an  ordinance  limiting  the  rate  of  speed  of  trains  within 
a  town  to  not  more  than  six  miles  per  hour,  on  the  ground 
that  the  town  had  no  authority  to  pass  it.  The  town  had 
no  express  authority  to  regulate  the  speed  of  railroad  trains, 
but  the  trustee  had  power  to  declare  what  should  be  consid- 
ered a  nuisance,  and  to  prevent  and  remove  the  same,  and 
to  regulate  the  police  of  the  town,  and  to  make  such  ordi- 
nances as  the  good  of  the  inhabitants  might  require.  "Under 
these  powers,"  says  the  court,  "we  think  the  town  possessed 
the  authority  so  to  order  the  use  of  private  property  within 
its  limits  as  to  prevent  its  proving  dangerous  to  the  safety  of 
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the  persons  and  property  of  citizens ;  and  we  view  the  ordi- 
nance in  question  as  but  a  police  regulation  for  the  preserva- 
tion of  the  safety  of  persons  and  property,  the  adoption  of 
which  was  no  more  than  a  fair  exercise  of  the  police  power 
vested  in  the  town/'  The  same  rule  was  announced  in 
Merz  V.  Railway  Co.,  88  Mo.  672,  and  in  Grube  v.  Same, 
98  Mo.  330, 11  S.  W.  736,' 4  L.  R.  A.  776.  It  was  held  in 
Mason  v.  City  of  Shawneetown,  77  111.  533,  that,  where  an 
incorporated  city  or  town  is  vested  by  the  legislature  with 
power  to  pass  ordinances,  an  ordinance  enacted  by  the 
leg^islative  branch  of  the  corporation  in  pursuance  of  such 
grant,  and  within  the  power  conferred,  has  the  force  and 
effect  of  a  law  passed  by  the  legislature,  and  cannot  be 
regarded  otherwise  than  a  law  of  and  within  the  corporation. 
That  case  was  followed  with  approval  in  the  case  of  Hayes 
V.  Railroad  Co.,  Ill  U.  S.  228,  4  Sup.  Ct.  369,  28  L.  Ed. 
410. 

The  city  of  Westplains  having  the  power  to  pass  the  ordi- 
nance in  question,  did  a  right  of  action  accrue  to  plaintiff 
thereon  by  reason  of  its  violation,  and  consequent  death  of 
her  husband,  if  he  was  not  guilty  of  negligence 
contributing  thereto?  *  *The  violation  of  a  stat-  SSSt^?S: 
ute  or  ordinance  regulating  the  speed  of  vehicles, 
horses,  or  trains  ^  *  *  is  such  a  breach  of  duty  as  may 
be  made  the  foundation  of  an  action  by  any  person  belong- 
ing to  the  class  intended  to  be  protected  by  such  a  regulation, 
provided  he  is  specially  injured  thereby.  *  *  *  These 
principles  apply,  not  only  where  the  statute  or  ordinance 
declares  that  persons  violating  it  shall  be  liable  for  any 
damages  sustained  by  reason  of  its  breach,  but  also  where 
it  contains  no  such  provisions,  and  simply  imposes  a  penalty, 
by  way  of  fine  or  otherwise,  for  disobedience."  1  Shear.  & 
R.  Neg.  (5th  Ed.)  §  13.  Karle  v.  Railroad  Co.,  55  Mo.  476, 
was  an  action  by  plaintiff  for  damages  for  the  death  of  her 
husband,  whom  she  alleged  was  killed  by  the  negligence  of 
defendant  in  running  its  train  within  the  city  of  St.  Joseph, 
19  (N  s)  A  &  E  R  Cas— 8 
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where  the  accident  occurred,  in  violation  of  the  ordinance  of 
the  city ;  and  it  was  held  that  in  so  doing  it  was  negligence 
per  sty  and  that  plaintiff  was  entitled  to  recover,  in  the  absence 
of  evidence  that  her  husband  was  guilty  of  contributory 
negligence.  Keim  v.  Transit  Co..  90  Mo.  314,  2  S.  W.  427, 
was  the  same  kind  of  a  case,  .and  the  same  rule  was 
announced.  So,  also,  were  Neier  v.  Railway  Co.,  12  Mo. 
App.  35;  Eswin  v.  Railway  Co.,  96  Mo.  290,  9  S.  W.  577  ; 
Schlereth  v.  Railway  Co.,  96  Mo.  590,  10  S.  W.  66;  Grube 
V.  Same,  98  Mo.  330,  11  S.  W.  736;  Kellnyz^.  Same,  101  Mo. 
67,  13  S.  W.  806,  8  L.  R.  A.  783;  Murray  v.  Same,  101  Mo. 
236,  13  S.  W.  817  ;  Drain  v.  Railway  Co.,  86  Mo.  574;  Han- 
Ion  z/.  Railway  Co.,  104  Mo.  381,  16  S.  W.  233;  Dickson  v. 
Same,  104  Mo.  491,  16  S.  W.  381 ;  Gratiot  v.  Same,  116  Mo. 
450,  21  S.  W.  1094,  16  L.  R.  A.  189;  and  Prewitt  v.  Same, 
134  Mo.  615,  36  S.  W.  667,  in  which  Macfari^anb,  J.,  con- 
curred. In  Brannock  v,  Elmore,  114  Mo.  55,  21  S.  W.  451, 
in  which  it  was  held  that  the  plaintiff  might  maintain  an 
action  against  the  defendant  for  personal  injuries  sustained 
by  reason  of  the  blasting  of  rock  by  him  in  violation  of  an 
ordinance  of  the  city  in  which  the  injury  occurred,  Judgb 
Macpari^anb  wrote  the  opinion,  as  well,  also,  as  in  the  case 
of  Senn  v.  Railway  Co.,  supra,  and  concurred  in  the  opinion 
in  the  case  of  Bluedorn  v.  Railway  Co.,  supra,  thereafter 
decided  at  the  same  term;  while  Sherwood,  J.,  who  wrote 
the  opinion  in  Fath's  Case,  also  wrote  the  opinion  in 
Schlereth*s  Case,  and  concurred  in  the  opinion  in  Prewitt  v. 
Railway  Co.,  supra\  all  of  which — that  is,  Schlereth  v.  Rail- 
way Co.,  Bluedorn  v.  Same,  and  Prewitt  v.  Same — are 
adverse  to  what  is  claimed  to  be  the  rule  announced  in  Path's 
Case ;  which  clearly  indicates  that  they  did  not  intend  to  fol- 
low the  rule  announced  in  that  case,  even  if  it  is  as  contended 
by  defendant.  All  of  these  decisions  are  in  direct  conflict, 
and  irreconcilable  with  the  rule  announced  in  Path's  Case, 
and  subsequent  cases  in  which  it  has  been  followed.  In 
Hayes  v.  Railroad  Co.,  Ill  U.  S.  228,  4  Sup.  Ct;  369.  28  I,. 
Ed.  410,   it  was  held   that  an   individual  who  was    injured 
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by  the  en^^ine  and  cars  of  a  railroad  company,  in  consequence 
of  its  failure  to  observe  the  ordinances  of  a  municipality 
while  operating  and  running  its  trains  therein,  might  main- 
tain an  action  against  the  company  predicated  upon  the  vio- 
lation of  the  ordinance.  It  is  held  by  the  supreme  court  of 
Georgia  in  Railway  Co.  v.  Young,  81  Ga,  397,  7  N.  E.  912, 
and  in  Railroad  Co.  v.  Curtis,  87  Ga.  416,  13  S.  E.  757,  that 
the  violation  of  a  city  ordinance  regulating  the  speed  and 
management  of  railroad  trains  within  the  corporate  limits  of 
a  city  is  negligence  per  se^  and  that  a  person  sustaining  inju- 
ries by  reason  thereof  might  maintain  an  action  against  the 
company  for  the  damages  sustained  by  reason  of  the  viola- 
tion of  the  ordinance.  The  same  rule  is  announced  in  Rail- 
road Co.  V.  Stebbing,  62  Md.  504,  and  in  1  Thomp.  Neg.  p. 
505,  §  8.  To  the  same  effect  are  Correll  v.  Railroad  Co.,  38 
Iowa  120;  Railway  Co.  v.  Deacon,  63  111.  91;  Pennsylvania 
Co.  V.  Hensil,  70  Ind.  569 ;  Railway  Co.  v.  Reidy,  66  111.  45 ; 
Railroad  Co.  v,  Voelker,  129  111.  540,  22  N.  E.  20 ;  Piper  v. 
Railway  Co.  (Wis.),  46  N.  W,  165;  and  Railway  Co.  z/. 
Terry,  42  Tex.  451 .  It  was  upon  the  same  principle  that  it  was 
held  in  Siemers  v.  Eisen,  54  Cal.  418,  that  a  person  who  was 
injured  by  a  runaway  horse,  left  unfastened  in  the  street  of  a 
city  in  violation  of  an  ordinance  of  the  city,  might  maintain  an 
action  on  the  ordinance  against  th^  person  so  leaving  him 
for  the  injury  sustained.  See,  also,  Bott  v.  FrsLtt,  supra; 
Wright  V.  Railway  Co.,  27  111.  App.  200. 

Besides,  the  rule  announced  in  Karle  v.  Railroad  Co., 
suprat  and  subsequent  cases,  has  been  adhered  to  for  over 
25  years,  and  followed  in  subsequent  cases  by  this  court.  A 
number  of  cases  are  now  depending  in  this  court  which 
were 'brought  in  reliance  upon  those  adjudications,  and  if  the 
doctrine  of  sfare  decisis  was  ever  invoked  it  does  seem  to  me 
that  it  should  be  done  in  this  case.  '*it  is  held  in  New 
York  and  Pennsylvania  that  the  violation  of  a  statute  or 
ordinance  of  this  kind  is  not  negligence  as  matter  of  law, 
but  only  some  evidence  of  negligence**  (1  Shear.  &  R.  Neg. 
supra) ;  but  the  great  weight  of  authority  is  the  other  way. 
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The  violation  of  such  ordinances  being  negli^^ence  per  se^ 
it  loifically  follows  that  actions  for  damages  for  their  viola  - 
tion  may  be  based  thereon.  No  human  agency,  not  designed 
for  the  purpose,  is  so  destructive  of  life  and  property  as 
locomotive  engines  and  cars  while  running  at  a  rapid  rate 
of  speed,  and,  when  authorized  to  do  so  by  their  charters,  it 
is  not  only  their  right,  but  it  is  the  duty,  of  such  cities  and 
towns,  to  pass  such  reasonable  ordinances  regulating  the 
speed  of  trains  of  cars  within  their  corporate  limits  as  may 
be  necessary  for  their  protection,  and,  when  passed,  such 
ordinances,  being  police  regulations,  have  the  same  force 
and  effect  that  legislative  acts  have,  upon  which  actions  for 
damages  sustained  by  reason  of  their  violation  may  be  main- 
tained, even  though  the  railroad  company  against  which 
the  action  may  be  brought  never  contracted  to  be  responsible 
for  such  damages.  It  follows  from  what  has  been  said  that 
the  city  of  Westplains  had  the  power  to  pass  the  ordinance* 
that  it  is  valid,  and  that  the  petition  states  a  cause  of  action. 
Defendant  also  insists  that  there  was  no  competent  evi- 
dence tending  to  show  a  violation  of  the  ordinance  by  those 
in  charge  of  the  train,  or  that  any  such  violation  was  the 

cause  of  the  accident.  There  was,  we  think, 
TraS^SStyof     some  evidence  tending  to  show  that  at  the  time 

BftilroAd. 

of  the  accident  the  train  which  caused  the  injury- 
was  running  in  excess  of  the  rate  of  speed  prescribed  by  the 
ordinance,  and  whether  such  violation  was  the  cause  of  the 
injury  or  not  was  a  question  of  fact  to  be  determined  by 
the  jury.  And,  although  deceased  was  a  trespasser,  it 
was  defendant's  duty  not  to  negligently  injure  him. 

A  number  of  objections  are  made  to  the  action  of  the  court 
in  admitting  evidence  on  the  part  of  plaintiff,  but  they  seem 
to  be  rather  technical,  and  certainly  would  not  justify  a 
reversal  of  the  judgment  upon  that  ground. 

The  first  instruction  given  on  the  part  of  plaintiff  is  crit- 
icised upon  several  grounds,  among  which  are  that  it  ignored 
the    contributory   negligence   of    Jackson,    and   predicated 
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plaintiff's    ri^bt    to    recover    altogether    upon    the    neg- 
ligence of  defendant  in  running  its  train  that  &i«teaction«- 

»  »  Oontrlbatory- 

caused  the  injury  at  a  rate  of  speed  in  excess  SSStSiiSSiao- 
of  that  prescribed  by  ordinance,  and  because  it  ^^' 
did  not  inform  the  jury  as  to  what  lack  of  reason  and  under- 
standing would  excuse  deceased  from  the  effects  of  his  own 
carelessness.  The  evidence  did  not»  we  think,  warrant  this 
instruction.  While  it  showed  that  Jackson's  mind  and  body 
were  impaired  by  old  age,  it  did  not  show  that  he  was  devoid 
of  reason  and  understanding.  It  did,  however,  show  that 
his  mind  was  very  much  impaired,  and  that  he  could  not 
remember  localities ;  but  this  was  far  short  of  showing  that 
he  had  no  mind  at  all,  as  implied  by  the  instruction,  and  the 
law  required  of  him  care  and  caution  commensurate  with  his 
mental  condition.  This  instruction  for  these  reasons  is 
vicious,  and  should  not  have  been  given. 

Plaintiff's  second  instruction  is  challenged  upon  the  ground 
that  it  was  a  comment  upon  the  evidence,  in  that  it  directed 
the  jury  to  take  into  consideration  the  impaired  condition  of 
the  mind  and  mental  faculties  of  deceased  in    „     ,     „ 

Harmless  Error. 

determining  whether  or  not  he  was  guilty  of 
negligence,  thereby  giving  undue  importance  to  those  facts. 
While  the  general  rule  is  that  an  instruction  should  not  sin- 
gle out  particular  facts,  and  thereby  give  undue  importance 
to  them,  as  the  only  excuse  for  the  conduct  of  deceased  in 
attempting  to  cross  the  track  in  front  of  the  train  was  the 
want  of  capacity  to  see  and  to  appreciate  the  danger  in  so 
doing,  it  was  not  prejudicial  error,  and  the  judgment  should 
not  be  reversed  upon  that  ground. 

We  are  unable  to  see  the  force  of  the  objection  to  plaintiff's 
third  instruction,  which  is  also  challenged  by  defendant. 

The  first  instruction  asked  by  defendant  should  have  been 
given,  for  even  though  defendant  may  have  been  running 
its  train  in  violation  of  the  ordinance*  and  in  so  doing  guilty 
of  negligence  per  se^  still  before  plaintiff  was 

. ...     ,   .  .^  i-         f  ^      Speed  Prohibited 

entitled  to  recover  it  was  necessary  for  her  to  Sio«"«»!«s?- 

•'  Proximate  Oaoee. 

show  that  the  death  of  her  husband  was  caused 

by  the  excessive  rate  of  speed  of  the  train.     Kelley  z^.lRailroad 
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Co.,  75  Mo.  142;  Bluedorn  v.  Railway  Co.,  121  Mo.  258,  25 
S.  W.  943;  Prewitt  v.  Railway  Co.,  134  Mo.  627,  36  S.  W. 
667. 

We  think  that  the  second  instruction  asked  by  defendant 
should  have  been  given  as  asked,  for  the  engineer  had  the 
right  to  presume  that  Jackson  was  in  the  possession  of  all 

his  senses,  and  possessed  of  sufficient  intelli- 
ThatPerMmon  geuce  to  avoid  danger,  in  the  absence  of  evi- 
wmKejpottt       dence  to  the  contrary;  and  if  he  was  in  a  place 

of  safety  before  he  stepped  upon  the  track,  and 
when  the  engineer  first  discovered  him,  then  the  engineer 
had  the  right  to  presume  that  he  would  not  go  onto  the  track 
in  front  of  the  approaching  train;  and,  while, Jackson  had 
the  right  to  presume  that  defendant  would  not  run  its  train 
through  the  city  of  Westplains  in  excess  of  the  rate  of  speed 
prescribed  by  ordinance,  the  engineer  was  not  required  to 
make  any  effort  to  stop  the  train  until  he  discovered  that 
Jackson  intended  to  or  was  starting  to  go  upon  the  track, 
and  then  it  was  bis  duty  to  use  all  reasonable  means  at  his 
command,  consistent  with  the  safety  of  the  train  and  its 
passengers,  to  avoid  injuring liim.  Candee  v.  Railway  Co., 
130  Mo.  151,  31  S.  W.  1029;  Maloy  v.  Railway  Co.,  84  Mo. 
274;  Boyd  v.  Railway  Co.,  105  Mo.  381,  16  S.  W.  909. 

In  conclusion,  we  are  unable  to  agree  that  plaintiff  was 
guilty  of  any  negligence  contributing  directly  or  indirectly 
to  the  death  of  her  husband.     They  were  poor,   and  she, 

although  far  advanced  in  years,  was  attending 
^^iSSS^        to  her  household  duties,  and  after  washing  up 

her  breakfast  dishes  was  temporarily  absent  to 
a  grocery  store  in  the  city  to  get  some  things  for  dinner,  and 
during  her  absence,  which  was  for  a  short  space  of  time,  her 
husband  whom  she  had  left  at  home,  left  there,  and  went  up 
the  railroad  track,  and  was  killed,  which  she  learned  when 
she  started  to  look  for  {lim  after  she  got  home.  While  there 
was  evidence  tending  to  show  that  deceased  was  disposed  to 
wander  away  from  home,  there  was  none  showing  that  he 
was  inclined   to  go   to  any  particular  place,   or  to  places  of 
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danger.  There  was  no  negligence  upon  her  part  which 
should  bar  her  recovery.  For  these  considerations,  we 
reverse  the  judgment  without  remanding  the  cause. 

Gantt,  p.  J.,  concurs.  Sherwood,  J.,  concurs  in  all 
that  is  said,  with  the  exception  of  what  is  said  in  regard  to 
the  Path  Case,  from  which  he  dissents. 


NOTES. 

Speed  in  Violation  of  Ordinance — Negligence. — ^The  violation  by 
a  railroad  companj  of  a  valid  municipal  ordinance  is  negligence  ^^r 
se,  and  the  court  may  so  inform  the  jury.  Central  of  Georgia 
Ry.  Co.  V.  Bond  (Ga.),  17  Am.  A  Bng.  R.  Cas.,  N.  S.,  757; 
Sutherland  v,  Cleveland,  etc.,  Ry.  Co.  (Ind.),  8  Am.  &  Eng. 
R.  Cas.,  N.  S.,  424,  and  notes,  428  ei  seg.;  Walters  v.  Chicago, 
etc.,  Ry.  Co.  (Wis.),  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  606,  and  fio/^, 
613.  But  does  not  render  company  liable  for  personal  injuries  unless 
it  was  the  proximate  cause.  Walters  v.  Chicago  M.  &  St.  Paul  R.  Co., 
(Wis.),  IS  Am.  &  Eng.  R.  Cas.,  N.  S.,  606,  and  note.  Whether 
failure  to  comply  with  ordinance  is  proximate  cause  of  injury  is  a 
question  for  the  jury.  Schaidler  v,  Chicago  &  N.  W.  Ry.  Co.  (Wis.), 
15  A,m.  &  Kng.  R.  Cas.,  N.  S.,  105,  and  note. 

Persons  on  Track — Approaching  Train — Presumption. — A  rail- 
road company  has  the  right  to  assume  that  a  grown  person  seen  on 
or  near  its  track  will  get  out  of  the  way  of  an  approaching  train,  and 
if  he  fails  to  do  so  and  is  injured,  the  company  is  not  liable  unless  it 
is  shown  that  after  the  company,  by  the  exercise  of  ordinary  care, 
could  have  discovered  that  he  was  not  going  to  get  off  the  track,  it 
could  have  avoided  the  injury.  Cincinnati,  H.  &  D.  R.  Co., 
17  Ohio  C.  C.  223 ;  Rangeley  v.  Southern  Ry.  Co,,  95  Va.  715, 
30  S.  E.  Rep.  386;  lyouisville  &  N.  R.  Co.  v.  Tinkham,  44  S. 
W.  Rep.  439,  19  Ky.  Li.  Rep.  1784;  Markham  v.  Raleigh  & 
G.  R.  Co.  (N.  Car.),  25  S.  E.  Rep.  786, 119  N.  Car.  715 ;  Frazer 
V.  South  &  North  A.  R.  Co.,  81  Ala.  185  ;  Artusy  v.  Missouri  P.  R.  Co., 
73  Tex.  191 ;  St.  I^ouis,  I.  M.  &  S.  R.  Co.  v.  Monday,  49  Ark.  257  ; 
Williams  v.  Kansas  City,  S.  &  M.  R.  Co.,  96  Mo.  275  ;  State,  Ricketts, 
V.  Baltimore  A  O.  R.  Co.,  69  Md.  494  ;  Baltimore  &  O.  R.  Co.  v.  State, 
Schroeder,69  Md.  551 ;  International  Norfolk  &  W.  R.  Co.  v.  Harman, 
83  Va.  553 ;  Railway  Co.  v.  Hicks,  89  Tenn.  301 ;  Meredith  v.  Rich- 
mond &  D.  R.  Co.,  108  N.  Car.  616  ;  Lrouisville  &  N.  R.  Co.  v.  Black, 
89  Ala.  313 ;  Johnson  v.  Truesdale,  46  Minn.  345  ;  Tyler  v.  Sites,  88 
Va.  470  ;  France  v.  Louisville  &  N.  R.  Co.,  15  Ky.  L,.  Rep.  244  ;  Holmes 
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V.  South  P.  Coast  R.  Co.,97  Cal.  161 ;  Reardon  v,  Missouri  P.  R.  Co., 
114  Mo.  384 ;  High  v,  Carolina  C.  R.  Co.,  11  N.  Car.  636  ;  Foley  v.  New 
York  C.  &  H.  R.  R.  Co.,  78  Hun  248 ;  Indianapolis  P.  &  C.  R.  Co.  v. 
Pitzer,  109  Ind.  179 ;  St  Lrouis  &  S.  F.  R.  Co.  v.  Christian,  8  Tex.  Civ. 
App.  246 ;  Campbell  v.  Kansas  City,  F.  S.  &  M.  R.  Co.,  55  Kan.  536. 
Duty  to  Trespassers. — See  note  to  Sloniker  v.  Great  Northern  Ry. 
Co.,  13  Am.  &  Eng-.  R.  Cas.,  N.  S.,  824.  See  also.  Southern  Ry.  Co. 
V,  Bush,  26  So.  Rep.  168 ;  Crawford  v.  Southern  Ry.  Co.,  33  S.  E.  Rep. 
826, 106  6a.  870,  6  Am.  Neg-.  Rep.  459,  6  Chicago  Lr.  J.  Wkly.  436. 


Piskorowski 

V. 

Detroit,  G.  H.  &  M.  Ry.  Co. 

(Supreme  Court  of  Michigan^  Oct,  j,  i8gg.) 

Accident  to  Deaf  Person  on  Track — Assumption  That  Pedestrian 
Will  Avoid  Danger.*— Plaintiff  was  walking  beside  the  track,  8  to  10 
inches  from  it,  in  a  position  of  safety,  when  he  abruptly  stepped 
upon  it  at  a  street  crossing-,  and  was  struck  by  a  slowly  moving*  hand 
car.  Those  in  charge  of  the  car  had  shouted  warning's  to  him  when 
the  car  was  30  feet  in  his  rear  and  when  it  was  about  15  feet  in  his 
rear,  to  which  he  paid  no  attention,  and  no  effort  was  made  to  stop 
the  car.  Held,  that  negligence  could  not  be  imputed  to  them  in  not 
knowing  of  plaintiff*s  deafness  and  in  not  assuming  that  he  would 
ignore  the  warning  given  him  by  them. 

Same — Same. — Nor  could  negligence  be  imputed  to  the  flagman 
at  such  crossing  in  assuming  that  plaintiff  would  keep  out  of  danger, 
even  though  he  saw  the  approaching  hand  car,  and  plaintiff  walking 
beside  the  track,  and  heard  the  warnings. 

Error  by  plaintiff  to  Wayne  county  circuit  court.  Af- 
firmed, 

Wm,  E.  Fenwick  and  A,  B,  Hally  for  appellant. 

L,  C,  Stanley  {E,  W.  Meddaugh  and  Geer  &  Williams^ 
of  counsel),  for  appellee. 

*See  note  at  end  of  case. 
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Montgomery,  J.  On  the  15th  day  of  September,  1897, 
between  5 :30  and  6  o'clock  in  the  afternoon,  the  plaintiff,  a 
laboring  man,  about  42  years  of  age,  and  quite  deaf ,  was 
returning  from  his  work  to  his  home.  At  Supe-  oaw stated, 
rior  street,  in  the  city  of  Detroit,  the  plaintiff 
turned  upon  the  track  of  the  defendant  company,  upon  which, 
he  intended  to  walk  to  Alexandrine  avenue,  one  block  south, 
where  he  had  a  message  to  deliver  to  a  man  who  lived  close 
to  the  track.  Between  Alexandrine  and  Superior  street  there 
are  three  tracks, — two  main  tracks  and  a  side  track.  The 
plaintiff  knew  that  trains  going  north  ran  on  the  easterly 
main  track,  and  trains  going  south  ran  on  the  westerly  main 
track.  As  he  was  going  south,  he  therefore  walked  on  the 
easterly  track,  so  that  incase  he  was  in  danger  of  being  struck 
by  a  train  he  could  see  it  approaching.  He  walked  along  the 
ties  a  few  inches  from  the  west  rail  of  the  easterly  main  track. 
When  the  plaintiff  turned  upon  the  track  of  the  defendant 
company,  he  looked  in  both  directions,  and  saw  nothing 
approaching,  but  he  did  not  turn  again  until  he  came  to  Alex- 
andrine avenue.  When  about  30  steps  from  Alexandrine 
avenue,  plaintiff  looked  around  for  a  watchman,  and  saw 
none;  but  when  he  reached  the  sidewalk  he  saw  the  flagman 
in  the  door  of  the  flaghouse,  cleaning  lamps.  Plaintiff  had 
previous  knowledge  that  a  flagman  was  stationed  at  this  cross- 
ing. He  turned  abruptly  on  the  sidewalk  to  cross  the  east- 
erly main  track,  along  the  ties  of  which  he  had  been  walking. 
As  he  stepped  across  the  rail  he  was  struck  by  a  hand  car  of 
defendant  company  coming  from  behind,  and  was  severely 
injured,  his  leg  being  crushed  and  rendered  useless.  The 
hand  car  was  propelled  by  four  men,  with  a  foreman  in 
charge  of  a  hand  brake.  When  the  plaintiff  was  about  10 
feet  from  the  Alexandrine  crossing,  and  the  hand  car  was 
about  30  feet  in  the  rear  of  plaintiff,  the  men  on  the  hand  car 
shouted  to  him  a  warning  which  he  did  not  hear,  and  to 
which  he  paid  no  attention.  When  between  12  and  15  feet 
away  from  the  plaintiff  they  again  shouted,  and  plaintiff 
again  failed  to  pay  any  attention,  and  the  men  on  the  hand 
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car  made  no  effort  to  slow  up.  The  men  on  the  hand  car 
shouted  a  third  time  just  before  they  struck  the  plaintiff. 
The  testimony  of  one  of  the  men  still  in  the  employ  of  defend- 
ant company  was  that  the  car  was  going  very  slow,  and 
could  be  stopped  within  a  few  feet.  When  the  plaintiff  was 
struck  he  was  upon  the  sidewalk  of  Alexandrine  avenue,  and 
had  turned  upon  the  sidewalk  to  cross  the  track.  After 
plaintiff  had  submitted  his  case,  upon  motion  of  defendant's 
attorney  the  learned  trial  judge  below  directed  a  verdict  for 
the  defendant,  to  which  ruling  of  the  court  the  plaintiff  assigns 
error. 

Two  grounds  of  recovery  are  urged  in  this  court:  First,  that 
defendant's  employees  were  guilty  of  gross  and  wanton  negli- 
gence in  running  down  the  plaintiff,  such  as  to  excuse  con- 
tributory negligence  on  the  part  of  the  plaintiff  if  the  jury 
should  find  such  negligence;  and,  second,  that  the  flagman 
was  guilty  of  negligence  in  failing  to  warn  plaintiff  of  the 
approaching  hand  car,  and  that  the  plaintiff,  having  the 
right  to  rely  upon  the  flagman  to  give  him  warning,  was  not 
guilty  of  negligence  in  failing  to  look  before  stepping  in  front 
of  the  hand  car. 

1.  The  evidence  shows  that  the  plaintiff,  while  pursuing 
his  course  near  the  track,  was  8  to  10  inches  from  the  rail, 
and  there  is  no  testimony  that  the  hand  car  had  any  over- 
.^^    *.  ,v_^   hang.     It   is  asserted  by  defendant's  counsel 

Aooident  to  Deaf  '^  "^ 

?.5EKSM^n**  that  as  a  matter  of  fact  there  was  none,  and 
wiuAToid  it  is   not  claimed  by   plaintiff's   counsel   that 

there  was.  He  was  then  in  a  place  of  safety,  if 
he  pursued  the  course  he  was  in  when  discovered  by  defend- 
ant's servants.  We  think  negligence  cannot  be  imputed  to 
defendant's  servants  in  not  knowing  of  plaintiff's  deafness, 
and  in  not  assuming  that  he  would  ignore  the  warning  given 
him.  In  this  respect  the  case  is  quite  similar  toBouwmees- 
ter  V,  Railroad  Co.,  67  Mich.  90,  34  N.  W.  414.  See,  also, 
Fritz  V,  Railway  Co.,  105  Mich.  54.  62  N.  W.  1007. 

2.  Was  it  the  duty  of  the  flagman  to  give  warning  ?  It 
seems  to  us  that  this  question  is  governed  by  the  same  con- 
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siderations  which  rule  the  former.  Assuming  that  the  flag- 
man saw  the  approaching  hand  car,  and  that  he  gjume-aam©. 
saw  plaintiff  approaching  along  the  track,  and 
that  he  heard  the  outcry,  he  would  be  justified  in  drawing  the 
same  inference  that  the  men  aboard  the  hand  car  evidently 
did,  viz.  that  the  plaintiff  knew  of  the  approach  of  the  hand 
car,  and  therefore  needed  no  further  warning.  This  clearly 
distinguishcts  this  case  from  Richmond  v.  Railway  Co.,  87 
Mich.  374,  49  N.  W.  621,  in  which  case  the  necessity  of  a 
warning  to  deceased  was  apparent  to  the  flagman,  and  the 
flagman  neglected  the  duty  of  giving  notice  of  an  approach  - 
ing  train.  In  that  case  it  was  his  duty  to  know  that  plain- 
tiff's intestate  was  in  a  position  to  require  warning.  In  this 
case,  had  he  known  all  the  facts,  he  would  not  be  required  to 
assume  that  plaintiff  would  ignore  the  warning  already  given, 
or  that  he  would  change  his  course  so  as  to  come  in  contact 
with  the  car.  Judgment  affirmed.  The  other  justices  con- 
curred. 


NOTE. 

Engineer  May  Presume  That  Party  Ahead  on  Track  Has  Ordinary 
Faculties.— See  Beam  v,  Tama  &  T.  K.  Ry.  &  L,.  Co.  (Iowa),  10  Am. 
A  Kng.  R.  Cas.,  N.  S.,  610,  and  note,  p.  613. 

When  the  persons  in  charge  of  a  railroad  train  see  a  party  ahead 
upon  the  track,  they  are  entitled  under  ordinary  circumstances  to 
presume  that  he  is  endowed  with  ordinary  faculties,  and  that  he  will 
therefore  take  notice  of  the  approaching  train  and  step  off  the  track 
in  time  to  avoid  injury.  Harty  v.  Central  R.  Co.,  42  N.  Y.  468 ;  French 
V,  Philadelphia,  etc.,  R.  Co.,  39  Md.  574;  Manly  v.  Wilmington,  etc., 
R.  Co.,  74  N.  C.  655  ;  Illinois,  etc.,  R.  Co.  v,  Modglin,  85  111.  481;  Her- 
ring V,  Wilmington,  etc.,  R.  Co.,  10  Ired.  L.  (N.  C.)  402;  Poole  v, 
Noryi  Carolina,  etc.,  R.  Co.,  8  Jones  I^.  (N.  C.)340;  Maher  v,  Atlantic, 
etc.,  R.  Co.,  64  Mo.  267;  Holmes  v.  Central,  etc.,  R.  Co.,  37  Ga.  593; 
O'DonneU  v.  Missouri,  etc.,  R.  Co.,  8  Cent.  Lc  J.  414;  Coggswell  v, 
Oregon  &  Cal.  R.  Co.,  6  Oreg.  417;  Louisville,  etc.,  R.  Co.  v.  Cooper, 
6  Am.  &  Eing.  R.  Cas.  5 ;  Terre  Haute  &  Ind.  R.  Co.  v.  Graham,  12 
Am.  &  Kng.  R.  Cas.  77;  Maloy  v.  Wabash,  etc.,  R.  Co.,  84  Mo.  270; 
Reardon  v.  Missouri  Pac.  R.  Co.,  114  Mo.  384,  21  S.  W.  Rep.  731. 

In  Irouisville,  etc.,  R.  Co.  v.  Cooper's  Adm'r  (Ky.),  6  Am.  &  Eng. 
R.  Cas.  5,  an  action  to  recover  for  the  death  of  a  deaf  person  killed 
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while  walking-  on  a  track,  it  was  held  that  the  defendant's  employees, 
being  ignorant  of  the  physical  infirmity  of  deceased,  had  a  right  to 
believe  that  he  would  do  what  a  man  possessed  of  his  ordinary  facul- 
ties would  have  done,  viz,<,  stepped  off  the  track  in  time  to  avoid 
danger,  when  he  heard  the  approaching  train,  and  that  hence  they 
were  not  in  fault  for  failing'  to  stop  the  train.  See  Frazer  v.  South, 
etc.,  R.  Co.,  81  Ala.  185,  28  Am.  &  Kng.  R.  Cas.  565. 

It  is  well  settled  that  the  servants  of  a  railroad  company  in  charge 
of  a  train  have  a  right  to  presume  that  a  person  walking  upon  the 
track  is  of  sound  mind  and  good  hearing.  Finlayson  v,  Chicago,  B. 
&  Q.  R.  Co.,  1  Dill.  C.  C.  579.  And  to  presume  that  he  will  leave  the 
track  at  the  last  moment,  at  least,  before  being  struck  ;  and  it  may 
be  regarded  as  established  law  that  those  in  charge  of  the  train  have 
a  right  to  act  upon  such  presumption  till  it  mig-ht  be  too  late  to  avoid 
contact.  Indianapolis  &  V.  R.  Co.  v.  McClaren,  62  Ind.  566,  572; 
Citizens'  R.  Co.  v,  Carey,  56  Ind.  3% ;  Terre  Haute  R.  Co.  v,  Graham, 
46  Ind.  239;  Bellefontaine  R.  Co  v.  Hunter,  33  Ind.  335;  Lrafayette  R. 
Co.  V,  Huffman,  28  Ind.  287;  I^af ayette  R.  Co.  v,  Adams,  26  Ind.  76; 
Mullhessin  v.  Delaware  R.  Co.,  81  Pa.  St.  365. 

In  Artusy  v,  Missouri  Pac.  R.  Co.,  73  Tex.  191,  37  Am.  &Eng.  R. 
Cas.  288,  11  S.  W.  Rep  177,  an  action  to  recover  for  the  death  of  a 
deaf  man,  the  court  said :  **In  case  of  an  adult,  not  known  or  appear- 
ing to  be  bereft  of  any  of  his  senses,  and  apparently  able  to  take 
care  of  himself,  persons  in  charge  of  a  train  may  reasonably  suppose 
when  he  is  seen  on  the  track  he  will  leave  it  in  time  to  avoid  dang-er, 
and,  if  he  does  not,  but  is  injured,  then  a  case  arises  in  which  it 
becomes  necessary  for  the  jury  to  determine  whether  the  injury  re- 
sulted from  the  contributory  negligence  of  the  person  injured,  or  from 
the  failure  of  the  servants  of  the  company  to  exercise  due  care  under 
the  circumstances." 

The  deafness  of  the  plaintiff  being  conceded,  in  determining  whether 
the  servants  of  the  defendant  company  used  such  care  as  was  in- 
cumbent upon  them,  the  jury  should  have  been  g-iven  to  understand, 
in  the  absence  of  knowledge  on  their  part  that  the  plaintiff  was  deaf, 
that  the  conduct  of  such  employees  should  be  considered  as  though 
plaintiff  was  not  thus  deficient,  and  their  care  measured  from  that 
standpoint.  International  &  G.N.  R.  Co.  v.  Garcia,  75  Tex.  533,  13 
S.  W.  Rep.  223. 

If  the  engineer,  on  observing  a  person  on  the  track  at  a  place  where 
he  has  no  right  to  be,  rings  the  bell  and  blows  the  whistle,  so  that 
any  ordinary  person  must  be  aware  of  the  approach  of  the  train,  he 
has  a  right  to  expect  the  trespasser  to  leave  the  track ;  and  the  com- 
pany will  not  be  liable  for  his  death,  even  though  the  engineer  when 
he  first  saw  him  had  time  to  stop  the  train,  and  the  trespasser  was  a 
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deaf  mute.    Nichols'   Adm'r  v.  LrOuisviUe  &  N.  R.  Co.  (Kj.),  34  Am. 
ft  Eng.  R.  Cas.  37,  6  S.  W.  Rep.  339. 

The  employees  of  a  railway  company  may  act  upon  the  presump- 
tion that  a  trespasser  will  get  out  of  the  way,  until  it  becomes 
apparent  that  he  is  deaf,  or,  from  some  other  cause,  cannot  extricate 
himself  from  the  peril.  I^ouisville  A  N.  R.  Co.  v.  Black,  89  Ala. 
313,  45  Am.  &  Eng.  R.  Cas.  38. 


OwSNSBORO  &  N.  Ry.  Co. 

V. 

Courts. 

{Court  of  Appeals  of  Kentucky  ^  Oct.  ii,  igoo,) 

Division  Fences — Obligation  of  Railroads  to  Construct — Statutes.* 
— Under  the  statutory  provisions  on  the  subject  embraced  in  chapter 
48  of  the  Kentucky  Statutes,  railroads  are  put  upon  an  exact  footing 
with  other  landholders  with  respect  to  the  obligation  to  construct 
division  fences,  section  1791  of  such  statutes  merely  providing  an 
additional  remedy  for  compelling  the  discharge  of  the  duty  imposed 
by  the  preceding  sections. 

Same — Railroad  Right  of  Way — Construction  of  Deed — Compensa- 
tion.— Where  there  is  nothing  about  fencing  in  the  deed  conveying 
a  right  of  way  to  a  railroad  company,  it  cannot  be  construed  as  pro- 
viding for  compensation  to  the  grantor  for  the  cost  of  constructing 
division  fences,  as  such  a  deed  is  not  to  be  distinguished  in  this 
respect  from  a  similar  deed  to  a  private  person. 

Same — Same — Compensation — Sufficiency  of  Evidence. — It  was 
not  established  by  the  evidence  that  the  owner  or  his  vendor  received 
compensation  for  fencing  defendant's  right  of  way. 

Appbai«  by  defendant  from  Logan  county  circuit  court. 
Affirmed, 

Wilbur  F.  Browder^  H,  W,  Bruce ^  Edward  IV.  Hinesy  and 
y.  C  Browdery  for  appellant. 

Drake  &  Hooker y  for  appellee. 

*See  note  at  end  of  case. 
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BuRNAM,  J.  The  appellant  is  the  successor  of  the  Owens- 
boro &  Russellville  Railway  Company,  and  is  the  owner  of 
all  the  rights,  franchises,  and  property  which  formerly  be- 
oase  stated.         longcd  to  its  predecessor.     Its  line  of  railroad 

runs  through  a  tract  of  250  acres  of  land  now 
owned  by  appellee,  but  which  at  the  date  of  the  construction 
of  appellant's  line  belonged  to  one  Nathaniel  Lee  and  wife, 
Sophia  Lee-     On  the  17th  day  of  December,  1871,  Lee  and 
wife  conveyed  to  appellant's  vendors  a  strip  of  land  60  feet 
wide  through  the  tract  now  owned  by  appellee,  for  the  sum 
of  $1,500.    The  strip  was  purchased   for  a   right  of  way, 
including  in  the  aggregate  4  acres  of  land.     After  Lee's  death 
the  farm  was  sold  under  a  judgment  of  the  court,  and  appel- 
lee became  the  purchaser  thereof,  and  it  was  conveyed  to  him 
by  the  master  commissioner  of  the  court  by  a  deed  dated 
August  5,  1882.     All  of  the  tract  of  land  had  been  inclosed 
and  in  cultivation  for  many  years  previous  to  his  purchase. 
In  1896  appellee  constructed  a  lawful  fence  on  one  side  of 
the  right  of  way  through  his  farm,  and  notified  appellant,  as 
required  by  section  1784  of  the  Kentucky  Statutes,  to  build 
a  fence  on  the  other  side,  which  it  failed  to  do  for  three 
months.     And  he  thereupon  built  the  fence  on  the  other  side 
of  the  right  of  way  at  his  own  expense,  at  a  cost  of  $200.07, 
and  subsequently  filed  this  suit  to  recover  the  amount  so 
expended  from  appellant.     A  general  demurrer  to  the  peti- 
tion was  overruled,  and  appellant  filed  an  answer  in  which 
it  admitted  the  facts  alleged  in  the  petition  as  to  the  erecting 
of  the  fence  by  appellee,  but  alleged  by  way  of  defense  that 
appellee's  vendor,  Lee,  who  was  the  owner  at  the  date  the 
right  was  acquired,  had  received  full  compensation  for  the 
fencing,  and  that,  under  section  1796  of  the  Kentucky  Stat- 
utes, it  was  under  no  legal  obligations  to  pay  for  the  fencing 
sued  for.     The  trial  before  a  jury  resulted  in  a  verdict  for 
appellee  for  the  amount  sued  for,  pursuant  to  peremptory 
instructions   given   to  that  effect,  and  this  appeal  is  prose- 
cuted for  the  purpose  of  reversing  that  judgment. 
Appellant,  in  support  of  its  contention  that  the  original 
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demurrer  filed  by  it  was  erroneously  overruled,  relies  upon 
the  provisions  of  chapter  48  of  the  statutes.  Our  attention 
is  especially  called  to  the  arrangement  of  that  chapter,  and 
to  the  fact  that  it  is  divided  into  two  general  subdivisions ; 
that  article  No.  1  is  devoted  exclusively  to  farm  fences,  and 
regulates  the  rights,  duties,  and  liabilities  of  the  adjacent 
landholders,  and  expressly  authorizes  such  adjacent  land- 
holder, who  has  erected  a  fence  on  his  portion  of  the 
line,  to  require  the  adjacent  owner  to  do  likewise,  and,, 
if  he  fails  to  do  so  for  three  months,  to  erect  such 
fence,  and  to  institute  a  civil  proceeding  against  such 
recusant,  and  recover  for  the  cost  of  the  fence,  while  article 
No.  2  of  the  chapter  is  devoted  exclusively  to  railroad  fences, 
and  the  rights,  duties,  and  liabilities  of  railroad  compa- 
nies, and  persons  owning  and  operating  them,  on  the  one 
hand,  and  the  rights  of  the  landholders  whose  property  binds 
on  the  right  of  way,  on  the  other  hand.  It  is  earnestly  con- 
tended that  the  provisions  of  article  No.  1  have  no  applica- 
tion to  defaulting  railroads;  that  the  only  punishment 
provided  by  the  statute  to  compel  a  recusant  railroad  com- 
pany to  build  its  portion  of  the  division  fence  is  by  penal 
proceedings  instituted  in  the  name  of  the  commonwealth,  and 
the  only  penalty  to  which  it  can  be  subjected  is  a  fine,  which 
inures  to  the  use  of  the  commonwealth;  that  no  civil  pro- 
ceeding can  be  maintained  against  it  by  adjacent  landholders 
to  recover  money  expended  by  them  for  its  benefit.  The  pro- 
visions of  the  statutes  bearing  upon  these  questions  are  all 
found  in  chapter  48.  Section  1784  relates  to  the  remedies 
which  fall  under  the  division  of  farm  fences,  and  sections 
1789  and  1791  to  those  which  fall  under  the  division  of  rail- 
road fences;  and,  that  the  provisions  of  these  statutes  may 
be  clearly  understood,  they  are  here  copied. 

"Sec.  1784.  Division  Fences— When  a  Party  is  Required 
to  Build  His  Portion — When  Barbed  Wire  may  be  Used — 
Railroad  Fencing.  When  a  division  fence  is  desirable,  or 
is  made  necessary  by  the  division  of  improved  or  enclosed 
lands,  or  when  no  fence  exists  between    the  enclosed  or 
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improved  lands  of  adjoining:  owners,  or  lands  where  the  right 
of  way  is  owned  by  one  party,  either  party  may,  after  he  has 
built  a  lawful  fence  on  his  portion  of  the  line,  require  the 
other  party  to  erect  a  lawful  fence  out  of  planks,  rails,  wire, 
or  wire  and  plank,  upon  his  portion  of  the  line ;  but  no 
barbed  wire  shall  be  used  without  the  consent  of  both  parties 
to  the  fence ;  and  if  he  fail  to  do  so,  after  three  months'  notice, 
in  writing,  may  erect  such  fence,  and  recover  from  the  recu- 
sant the  cost  thereof.     But  the  provisions  of  this  section  shall 

• 

not  apply  where  the  party  who  erects  the  fence  has  received 
compensation  for  fencing  his  entire  line,  or  where  written 
agreements  concerning  the  fencing  have  been  entered  into. 
But  nothing  herein  shall  be  construed  to  conflict  with  an  act 
requiring  railroad  corporations,  and  other  persons  operating 
and  controlling  railroads,  and  land  owners  to  fence  their 
right  of  way  and  railroad  track,  and  to  construct  barriers  and 
cattle  guards  at  certain  public  road  and  highway  crossings^ 
and  to  maintain  and  keep  the  same  in  repair,  and  prescribing 
remedies  for  failing  to  do  so,  approved  August  5th,  1892,  that 
no  barbed  wire  shall  be  used  by  any  one  in  the  construction 
of  a  division  fence,  except  by  the  consent  of  both  parties  to 
the  fence." 

*'Sec.  1789.  Railroad  Company  Required  to  Fence  as  Other 
Land  Owners.  That  when  any  corporation,  or  person  owning 
or  controlling  a  railroad  in  this  commonwealth,  owns  right 
of  way,  and  its  railroad  shall  have  been  constructed  and  in 
operation  for  five  years,  the  same  is  hereby  put  on  equal  terms 
with  other  land  owners  owning  adjoining  lands  in  this 
commonwealth . ' ' 

**Sec.  1791.  That  when  either  party,  either  the  person 
owning,  operating  or  controlling  such  railroad,  or  the  owner 
of  the  lands  adjoining  the  right  of  way  thereof,  has  constructed 
or  does  construct  a  good  and  lawful  fence  on  the  division 
line  between  such  right  of  way  and  the  land  adjoining  the 
same  for  one  half  the  distance  of  said  line,  and  the  other  party 
has  not  constructed  such  fence  on  said  line  for  half  the  dis- 
tance  thereof,  nor  has  paid  a  sufficient  sum  to  construct  such 
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fence,  or  any  sum  by  agreement  in  lieu  thereof,  the  party 
who  has  constructed  such  fence,  as  herein  provided,  shall,  in: 
writing,  notify  the' party  in  default  of  the  length  of  the 
division  line  between  them,  and  that  he  (the  party  serving^ 
such  notice)  has  constructed  a  good  and  lawful  fence  on  said 
division  line  for  one  half  the  distance  thereof ;  and  it  shall  be 
the  duty  of  the  person  on  whom  such  notice  is  served,  and  he 
is  hereby  required,  to  construct  a  good  and  lawful  fence  on 
the  other  half  of  the  distance  of  said  division  line,  within  four 
months  after  receiving  said  notice.  Where  the  corporation, 
or  person  owning  or  controlling  and  operating  the  railroad, 
is  in  default,  such  notice  may  be  served  on  the  nearest  sta- 
tion agent  thereof.  If  the  party  on  whom  such  notice  is  served, 
fail  to  construct  such  fence  as  herein  provided,  and  within 
the  time  prescribed,  such  party  shall  be  fined  one  dollar  for 
each  and  every  day  after  the  expiration  of  the  said  period 
of  four  months  during  which  the  fence  shall  not  have  been 
constructed.  Such  fines  may  be  recovered  by  warrant  in  the 
name  of  the  commonwealth  of  Kentucky  before  any  court  of 
competent  jurisdiction." 

Counsel  for  appellant  has  made  a  very  clever  and  plau- 
sible argument  in  support  of  his  contention  as  to  the  true 
meaning  and  purpose  of  these  provisions  of  the  statutes,  but 
we  do  not  indorse  either  the  soundness  of  the  argument  or 
the  conclusions  reached.  Section  1789,  which  is  the  first 
section  of  article  2  of  chapter  48,  says  "that  railroads  which 
have  been  constructed  and  in  operation  for  a  period  of  five 
years  are  placed  on  equal  terms  and  obligations  with  other 
landholders  owning  adjoining  land  in  this  commonwealth." 
Section  1784,  which  is  found  in  article  1  of  chapter  48,  after 
providing  for  the  recovery  from  a  recusant  landholder  of  his 
half  of  the  division  fence,  expressly  stipulates  "that  nothing 
in  this  section  shall  be  construed  to  conflict  with  the  act 
Inquiring:  railroad  corporations,  and  other  persons  operating 
and  controlling  railroads,  and  land  owners  to  fence  their 
right  of  way  and  track."  We  think  the  legislature  by  these 
sections  of  the  statutes  intended  to  put  railroads  upon  an 
19  Ur  s)  A  &  E  R  Ca»-^ 
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exact  footing  with   other  landholders  in  the  construction  of 

division  fences,  and  that  section  1791  provides 
obugauon^f  an  additional  remedy  for  compelling  the  dis- 
iBteuSS?"  charge  of  the  duty  imposed  by  the  preceding 

sections  upon  railroad  companies.  It  would  cer- 
tainly be  very  unsatisfactory  to  the  adjacent  landholder,  who 
had  expended  money  in  the  erection  of  the  division  fence,  to 
Ihave  no  other  remedy  against  the  recusant  railroad  than  to 
institute  the  penal  proceeding  provided  for  by  section  1791, 
as  it  practically  left  him  without  compensation  for  the  money 
spent  for  their  mutual  advantage. 

The  second  error  complained  of  is  the  trial  court's  peremp- 
tory instruction  to  find  for  the  plaintiff,  and  the  third  relied 
upon  is  the  court's  refusal  to  give  a  peremptory  instruction 

to  find  for  the  defendant.  The  defendant  pleaded, 

BctfDO — Railroad       .,  .  ..  .  «•«• 

Rightoi  Way-     m  substauce,  that  when  its  road  was  built  its 

Oonstruotlon 

SiSffti^"'      vendor  bought  of  appellee's  vendor  the  right  of 

way  for  $1,500,  and  that  this  compensation  was 
intended  to  include  fencing  and  all  other  damage.  This  was 
denied  by  appellee  in  his  reply,  and  the  only  proof  introduced 
in  the  case  was  the  deed  from  Lee  and  his  wife  to  appellant's 
vendor,  and  the  testimony  of  Dr.  George  R.  Bibb.  The  deed 
recites  that,  in  consideration  of  $1,500,  Lee  and  his  wife  con- 
vey a  strip  of  land,  60  feet  wide,  bounded  by  certain  courses 
and  distances,  and  warrant  general  the  title  thereto.  There 
is  nothing  in  the  deed  about  fencing,  and  in  the  case  of  Rail- 
way Co.  z/.  Townsend  (Ky.),  53  S.  W.  663,  it  was  held  **that 
such  deed  to  a  railroad  company  is  not  to  be  distinguished 
from  a  similar  deed  to  a  private  person,  and  that,  if  made  to 
an  individual,  it  would  have  passed  nothing  but  the  land, 
and  the  rights  as  to  the  fencing  would  be  determined  by  the 
laws  in  force  on  that  subject."  In  order  for  appellant  to 
bring  his  case  within  section  1796  of  the  Kentucky  Statutes, 
he  must  show  that  the  owner  or  his  vendor  in  fact  received 

compensation  for  fencing  the  land.  This  appel- 
8S"SS?cyofBvi-  la°t  undertakes  to  do  by  the  testimony  of  Dr. 
dence.  Bibb,  but  Bibb  testifies,  in  substance,  that  he 

was  not  present  at  the  time  the  trade  was  made  with  Lee  for 
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the  right  of  way,  or  when  the  deed  was  executed,  and  that  he 
has  no  personal  knowledge  of  the  elements  of  damage  that 
were  considered  at  that  time ;  he  only  knows  that  the  com- 
missioners who  were  appointed  to  secure  the  right  of  way 
generally  took  into  consideration  every  element  of  damage 
to  the  landholder,  and  that  the  price  paid  was  largely  in 
excess  of  the  value  of  the  four  acres  of  land.  This  testimony 
is  wholly  insufficient  to  establish  the  fact  that  the  fencing 
was  taken  into  consideration,  and  is,  in  the  main,  incompe- 
tent. We  are,  therefore,  of  the  opinion  that  the  circuit  judge 
properly  instructed  the  jury  to  find  for  the  plaintiff.  Judg- 
ment affirmed. 

NOTB. 

Division  Fences — Duty  of  Railroad  to  Construct  at  Common  Law. — 
The  construction  of  one-half  of  the  division  fences  is  not  imposed 
upon  railroads  at  the  common  law.  Hall  v.  Cincinnati  R.  Co.,  13  Ky. 
L.  Rep.  436.  See  contra,  Matter  of  Rensselaer,  etc.,  R.  Co.,  4  Paige 
(N.  Y.)  SS3. 


Sl<HADD 
V, 

Southern  Ry.  Co.  in  Kentucky. 

{Court  of  Appeals  of  Kentucky,  Oct,  //,  igoo.) 

Right  of  Way — Division  Fences— Constitutionality  of  Statute  Re- 
quiring Railroad  to  Pay  Entire  Cost.* — The  statute  constituting 
sections  1789-1799,  Ky.  St.  and  providing,  among  other  things,  that 
where  a  right  of  way  is  donated  to  a  railroad  company,  the  entire 
fencing  on  the  division  line  between  the  adjoining  lands  shall  be  done 
by  the  company  and  at  its  cost,  when  applied  to  a  grant  made  after 
the  passage  of  the  act,  is  constitutional. 

Appeal  by  plaintiff  from  Shelby  county  circuit  court. 
Reversed, 

J,  C.  Beckham  &  Son,  for  appellant. 
Willis  &  Willis,  for  appellee. 

♦See  Owensboro  &  N.  Ry.  Co.  v.  Courts  (Ky.),  ante,  and  note. 
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HoBSON,  J.  Appellant  filed  this  suit  to  require  appellee» 
under  the  statute,  to  fence  its  right  of  way  through  his  farm. 
He  alleged  in  his  petition  that  he  had  given  the  right  of  way 
for  the  railroad,  and  had  in  writing  requested  appellee  to 
construct  and  maintain  a  lawful  fence  on  both  sides  of  its 
right  of  way  through  his  lands,  and  that  this  it  had  refused 
to  do.  The  court  below  sustained  a  demurrer  to  his  petition. 
The  propriety  of  this  ruling  depends  entirely  on  the  validity 
and  proper  construction  of  the  statute  on  which  the  action 
was  based.  The  original  act  was  approved  May  17,  1886 
(Gen.  St.  p.  759),  and  was  re-enacted,  with  certain  modifi- 
cations, February  25,  1893,  constituting  sections  1789-1799, 
Ky.  St.  Its  provisions,  so  far  as  material  to  this  case,  are 
as  follows : 

"Sec.  1789.  That  when  any  corporation  or  person  owning 
or  controlling  a  railroad  in  this  commonwealth,  owns  right 
of  way,  and  its  railroad  shall  have  been  constructed  and  in 
operation  for  the  period  of  five  years,  the  same  is  hereby 
put  on  equal  terms  and  obligations  with  other  landowners 
owning  adjoining  lands  in  this  commonwealth. 

**Sec.  1790.  That  every  such  corporation  or  person  own- 
ing or  controlling  and  operating  a  railroad  in  this  common- 
wealth, and  owning  right  of  way,  shall  construct  and 
maintain  a  good  and  lawful  fence  on  one-half  of  the  distance 
of  the  division  line  between  such  rights  of  way  and  the 
adjoining  lands,  except  as  is  hereinafter  provided ;  and  that 
every  owner  of  land  or  lands  adjoining  any  rights  of  way  of 
such  corporation  or  person  as  aforesaid  shall  construct  and 
maintain  a  good  and  lawful  fence  on  one-half  of  the  distance 
of  the  division  line  between  such  land  or  lands  and  such 
rights  of  way,  except  as  is  hereinafter  provided. 

**Sec.  1791.  That  when  either  party,  either  the  corpora- 
tion or  person  owning  or  controlling  and  operating  such 
railroad,  or  the  owner  of  lands  adjoining  the  right  of  way 
thereof,  has  constructed  or  does  construct  a  good  and  lawful 
fence  on  the  division  line  between  such  right  of  way  and  the 
hinds  adioining  the  same  for  one-half  the  distance  of  said 
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line,  and  the  other  party  has  not  constructed  such  fence  on 
said  line  for  half  the  distance  thereof,  nor  has  paid  a  sum 
sufficient  to  construct  such  fence  or  any  sum  by  agreement 
in  lieu  thereof,  the  party  who  has  constructed  such  fence, 
as  herein  provided,  shall,  in  writing,  notify  the  party  in 
default  of  the  length  of  the  division  line  between  them,  and 
that  he  (the  party  serving  such  notice)  has  constructed 
a  good  and  lawful  fence  on  said  division  line  for  one-half 
the  distance  thereof ;  and  it  shall  be  the  duty  of  the  party 
on  whom  such  notice  is  served,  and  he  is  hereby  required,  to 
constmct  a  good  and  lawful  fence  on  the  other  half  of  the 
distance  of  said  division  line,  within  four  months  after  the 
date  of  receiving  said  notice.  Where  the  corporation,  or 
person,  owning  or  controlling  and  operating  the  railroad, 
is  in  default,  such  notice  may  be  served  on  the  nearest  station 
agent  thereof.  If  the  party  on  whom  such  notice  is  served 
fail  to  construct  such  fence  as  is  herein  provided,  and  within 
the  time  prescribed,  such  party  so  in  default  shall  be  fined 
one  dollar  for  each  and  every  day  after  the  expiration  of 
the  said  period  of  four  months  during  which  such  fence  shall 
not  have  been  constructed.  Said  fines  may  be  recovered  by 
warrant  in  the  name  of  the  commonwealth  of  Kentucky  before 
any  court  of  competent  jurisdiction. 

"Sec.  1792.  That  the  provisions  of  this  act  shall  not  apply 
in  any  case  wherein  any  corporation  or  person  owning  or 
controlling  and  operating  such  railroad  has  furnished  the 
material  to  construct  a  fence,  or  condemned  its  right  of  way, 
and  paid  the  owner  of  his  vendor  damages,  in  the  estima- 
tion of  which  the  cost  of  fencing  was  taken  into  consideration, 
nor  be  so  construed  as  to  require  such  corporation  or  person 
as  aforesaid  to  build  any  fence  along  the  line  through  any 
town  or  city,  or  across  any  public  or  private  passway ;  nor 
shall  sudh  corporation  or  person  be  required  to  construct 
such  fence  as  hereinbefore  provided  through  unimproved 
and  uncultivated  lands  until  the  owner  of  such  lands  shall 
have  previously  inclosed  such  lands  on  three  sides  with 
sufficient  fences,   or  unless  such   land  be  so  inclosed  with 
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fences  and  a  river,  creek,  bluff,  or  such  other  natural  barrier 
as  will  prevent  the  egress  of  stock." 

**Sec.  1794.  That  any  landowner,  who  has  already  built  a 
lawful  fence  along  the  whole  distance  of  the  division  line 
between  his  land  and  the  right  of  way  of  any  railroad,  shall 
have  the  right  (in  the  absence  of  any  agreement  to  the  con- 
trary), after  giving  three  months'  notice  to  the  corporation 
or  person  operating  said  railroad  (to  be  served  on  the  near- 
est station  agent)  of  such  intention,  to  move  one -half  of  said 
fence:  provided,  however,  he  shall  not,  in  removing  such 
part  of  his  fence,  cause  such  corporation  or  person  aforesaid 
to  erect  watergaps,  and  to  fence  at  points  where  the  grade  of 
the  roadbed  is  of  such  character  as  may  render  fencing 
unnecessary. 

"Sec.  1796.  That  this  act  shall  not  apply  to  any  land 
where  the  owner  or  his  vendor  has  received  compensation 
for  fencing  the  same. 

**Sec.  1797.  That  when  the  owner  of  any  land  or  lands  or 
any  immediate  or  remote  grantor  or  vendor  of  such  owner, 
has  given  to  the  corporation  or  person  owning  or  controlling 
and  operating  any  railroad  a  right  of  way  through  such  land 
or  lands  free  of  charge,  then  the  entire  fencing  on  the  divi- 
sion lines  between  such  lands  and  the  right  of  way  of  such 
railroad  shall  be  done  by  and  at  the  cost  of  the  corporation 
or  person  owning  or  controlling  and  operating  such  railroad, 
said  fencing  to  be  done  as  required  by  this  act.'' 

It  is  insisted  for  appellee  that  the  statute  is  unconstitu- 
tional, and  we  are  referred  to  the  case  of  Railroad  Co.  v. 
Todd,  91  Ky.  175,  15  S.  W.  56,  as  conclusively  settling  this 
question.  But  there  are  two  important  particulars  in  which 
this  case  differs  from  that.  The  original  act,  which  was 
there  held  unconstitutional,  exempted  the  owner  of  the  adjoin- 
ing lands  from  any  part  of  the  burden,  and  placed  all  of  it 
on  the  company.  Under  that  act,  while  the  adjoining  pro- 
prietor could,  by  notice,  require  the  railroad  company  to 
build  half  of  the  fence,  there  was  no  such  reciprocal  right  on 
the  part  of  the  railroad   company  against  him  in  case  it 
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desired  a  fence  built.  In  t^at  case,  also,  the  deed  to  the 
railroad  company  had  been  made  about  10  years  before  the 
act  was  passed,  and  when  the  deed  was  made  and  accepted 
there  was  no  law  in  existence  making  it  obligatory  on  the 
railroad  company  to  build  any  part  of  the  fence  between  its 
right  of  way  and  the  land  of  adjoining  owners  on  notice  from 
them.  The  rights  of  the  parties,  having  vested  under  their 
contract,  could  not  be  disturbed  by  the  legislature  by  a  sub- 
sequent act,  so  as  to  put  all  the  burden  of  the  fence  on  one 
of  them,  at  the  option  of  the  other,  without  any  correspond- 
ing burden  on  him. 

In  this  case  the  grant  of  the  right  of  way  was  made  after 
the  statute  was  passed,  and  persons  who  contract  after  a 
statute  has  taken  effect  must  be  presumed  to  contract  with 
reference  to  it.  Undoubtedly  the  legislature  might,  as  to 
future  contracts,  make  it  the  law  that  the  railroad  company 
accepting  a  gift  of  the  right  of  way  should  do  the  entire 
fencing  on  the  division  lines  between  it  and  the  adjoining 
lands.  Thus,  statutes  creating  liens  in  favor  of  mechanics 
and  others  are  universally  sustained  as  to  transactions  had 
after  they  take  effect.  So,  for  many  years  we  have  had 
statutes  declaring  the  effect  of  the  words,  **with  general  war- 
ranty," in  a  deed,  or  the  absence  of  words  of  inheritance, 
and  regulating  liens  for  purchase  money.  The  present  stat- 
ute is  different  from  the  act  so  forcibly  condemned  in  the 
case  referred  to.  By  section  1791  above  quoted,  either  the 
owner  of  the  railroad  or  the  owner  of  the  adjoining  land  may 
give  the  notice,  and  require  the  other  to  build  half  of  the 
fence.  The  burden  is  no  longer  one-sided,  but  mutual,  and 
each  party  has  the  same  right  where  the  right  of  way  has 
not  been  donated.  The  right  of  way  in  this  case  having 
been  granted  after  the  act  took  effect,  we  are  of  opinion 
that  the  statute,  so  far  as  appellant  is  concerned  at  least, 
is  not  liable  to  tbe  constitutional  objections  sustained  to  the 
former  act. 

It  remains  to  construe  the  statute,  and  determine  the 
rights  of  the  parties  under  it.     It  will  be  seen,  from  the  sec- 
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tions  above  quoted,  that  sectiqn  1789  places  the  owners  of 
railroads  that  have  been  constructed  and  in  operation  for  the 
period  of  five  years  on  equal  terms  and  obligations  with  other 
owners  of  adjoininj^:  land,  and  that  by  section  1790  the  owner 
of  such  railroad  and  the  owner  of  the  adjoining  land  are  each 
required  to  construct  and  maintain  a  fence  on  one-half  the 
distance  of  the  division  line  between  them.  Section  1791 
provides  how  these  provisions  maybe  enforced.  At  the  time 
the  act  was  passed,  in  many  places  the  railroads  had  by  con- 
tract imposed  upon  the  landowners  the  burden  of  the  fenc- 
ing along  the  right  of  way.  Section  1792  exempts  from  the 
operation  of  the  act  cases  of  this  character  and  some  others 
not  deemed  proper  to  be  included.  Section  1794  relates  to  a 
converse  state  of  case,  where  the  landowner  had  built  the 
fence  altogether,  and  was  intended  to  give  him  a  remedy, 
unless,  as  set  out  in  section  1796,  he  or  his  vendor  had 
received  compensation  for  fencing  the  land.  Section  1796 
appears  to  be  a  limitation  on  section  1794,  just  as  1792  is  a 
limitation  on  1791.  Section  1797  is,  however,  an  independ- 
ent provision.  In  the  original  act  it  begins  with  the  word 
''provided.*'  The  change  of  phraseology  in  the  present  stat- 
ute is  so  slight  that  it  could  not  have  been  intended  to  change 
the  sense.  The  necessary  meaning  of  the  section  is  that, 
where  the  right  of  way  has  been  donated,  a  different  rule 
shall  apply  from  that  prescribed  by  the  preceding  sections, 
and  that  in  this  state  of  case  the  entire  fencing  on  the  divi- 
sion line  between  the  adjoining  lands  shall  be  done  by  the 
railroad  company  and  at  its  cost.  That  this  rule  cannot  be 
applied  to  grants  made  before  the  act  was  passed  was  deter- 
mined in  the  Todd  Case,  supra]  but,  appellant's  grant  hav- 
ing been  made  after  the  statute  was  enacted,  he  is  entitled  to 
the  benefit  of  its  provisions.  It  follows  that  the  court  below 
erred  in  sustaining  the  demurrer  to  the  petition.  The  judg- 
ment is  therefore  reversed,  and  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  opinion.  It  was  not 
necessary  for  the  plaintiff  to  negative  in  the  petition  the 
exceptions  contained  in  section  1792.  These  are  matters  of 
defense,  to  be  pleaded  by  appellee. 
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Goodrich 

V. 

Kansas  City,  C.  &  S.  Ry.  Co. 

{Supreme  Court  of  Missouri,  Nov,  14,  iSgg.) 

Injury  to  Employee — Traffic  Arrangement  between  Companies — 
Employment — Sufficiency  of  Evidence. — It  appeared  from  the  evi- 
dence that  the  train  upon  which  deceased  was  fireman  at  the  time 
of  the  accident  was  sent  out  on  the  order  of  one  who  was  division 
superintendent  of  defendant  and  the  other  railroad  company ;  that 
the  trains  of  each  company  ran  over  the  tracks  of  both  companies  ; 
and  that  the  employees  were  paid  by  the  road  over  which  they  ran, 
deceased  during^  the  month  of  the  accident,  being  paid  partly  by  one 
company  and  partly  by  the  other,  in  the  proportion  of  the  number 
of  miles  he  ran  over  each  road.  Held,  that  such  evidence  established 
prima  facie  that  deceased  at  the  time  of  the  accident  was  in  defend- 
ant's employment. 

Same — Defective  Fence — Negligence — Sufficiency  of  Evidence.* — 
In  such  action,  the  trial  court  properly  held  that  negligence  on  the 
part  of  the  defendant  railroad  was  not  established  by  evidence  merely 
showing  that  a  plank  between  the  top  wire  of  a  barbed-wire  fence, 
which  it  was  required  to  maintain,  and  the  next  wire  below  it  had 
"been  off  for  15  hours  before  the  accident,  thereby  leaving  a  3-foot 
-space  between  the  wires,  through  which  a  horse  crawled  and  got 
upon  the  track  and  wrecked  the  train,  and  so  caused  the  death  of  its 
fireman. 

Reopening  Case. — It  was  not  an  abuse  of  discretion  to  refuse  to 
reopen  the  case  to  enable  plaintiff  to  introduce  evidence  which  she 
could  have  introduced  before  a  demurrer  to  her  evidence  was  sus- 
tained. 

Appbai<  by  plaintiff  from  Henry  county  circuit  court. 
Affirmed, 

The  plaintiff  sues  the  defendant  for  $5 ,000  damag^es,  under 
sections  4426,  4427,  Rev.  St.  1889,  for  the  death  of  her  bus- 
band,  Ralph  Goodrich,  who  was  killed  near  Hartwell,  in 
Henry  county,  about  1  o'clock  on  the  morning     ^     ,^  ^  . 
of  July  9,  1895,  in  consequence  of  the  engine 

*See  notes  at  end  of  case. 
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on  which  he  was  the  fireman  running  over  a  horse  that  had 
strayed  onto  the  track,  and  being  derailed  and  wrecked. 
The  negligence  charged  against  the  defendant  is  that  it 
failed  to  erect  and  maintain  lawful  fences  on  the  sides  of  its 
tracks,  and  that  by  reason  thereof  the  horse  strayed  onto 
the  track,  causing  the  accident.  This  is  the  second  suit  for 
the  same  grievance  that  the  plaintiff  has  brought.  On  the 
17th  of  October,  1895,  and  within  six  months  after  the 
death,  the  plaintiff  instituted  suit  against  defendant  for 
the  recovery  of  damages  resulting  from  the  accident.  That 
case  resulted  in  a  nonsuit  at  the  May  term  of  the  Henry 
county  circuit  court.  Afterwards,  on  the  26th  of  May,  1896, 
more  than  six  months  after  the  death,  but  within  a  year 
after  the  nonsuit  of  the  prior  case,  this  action  was  begun. 
The  petition  is  in  two  counts,  which  are  alike,  except  that 
the  first  count  alleges  that  her  husband  was  an  employee  of  the 
defendant,  the  Kansas  City,  Clinton  &  Springfield  Railway 
Company,  and  the  second  count  alleges  that  her  husband 
was  an  employee  of  the  Kansas  City,  Ft.  Scott  &  Memphis 
Railway  Company,  and  that  at  the  time  of  the  accident  the 
latter  company  had  a  traffic  arrangement  with  the  former 
company  by  which  the  latter  company  ran  its  cars  over  the 
tracks  of  the  former  company,  and  was  so  doing  at  the  time 
of  the  accident.  The  answer  is  a  general  denial,  a  plea  of 
assumption  of  risk,  and  of  contributory  negligence  on  the 
part  of  the  deceased  or  his  fellow  servants.  At  the  trial  it 
appeared  from  the  testimony  introduced  by  the  plaintiff  that 
the  freight  train  upon  the  engine  of  which  the  deceased  was 
fireman  left  Springfield  upon  the  night  of  July  8,  1895,  and 
when  it  reached  a  point  about  a  mile  northwest  of  Hartwell, 
at  about  1  o'clock  a.  m.  on  July  9,  1895,  a  horse  suddenly 
jumped  on  the  track  about  100  feet  ahead  of  the  engine,  and 
ran  along  the  track  ahead  of  the  engine  until  it  reached  a 
railroad  bridge,  in  which  it  became  entangled  and  was  run 
over  by  the  train,  the  horse  was  killed,  and  the  engine  and 
several  cars  were  derailed.  The  deceased  jumped  from  the 
engine,  and  received  injuries  from  which  he  died  some  days 
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later.  On  the  west  side  of  the  track,  and  just  south  of  the 
bridge,  was  a  pasture  of  James  Ramsey,  containing  about 
two  acres,  in  which,  at  night,  and  when  not  at  work,  he 
kept  five  of  his  horses.  They  were  gentle,  well-broke 
horses,  and  had  been  so  kept  in  that  pasture  for  a  long  time 
prior  to  the  accident.  Along  the  west  side  of  the  right  of 
way  of  the  railroad,  and  between  it  and  Ramsey's  pasture, 
there  was  a  fence  composed  of  four  or  five  barbed  wires 
attached  to  posts  8  feet  apart.  '  Between  the  top  wire  and 
that  next  below  it  there  was  a  6-inch  plank,  16  feet  long, 
nailed  to  the  posts.  Ramsey  had  his  horses  in  the  pasture 
on  Sunday  and  Sunday  night,  and,  although  the  entrance 
to  the  pasture  was  only  about  200  feet  from  the  railroad 
fence,  he  did  not  observe  anything  wrong  with  the  fence 
when  he  took  his  horses  out  of  the  pasture  on  Monday 
morning,  nor,  indeed,  when  he  turned  them  into  the  pasture 
on  Monday  night.  Kdward  Thompson,  who  lived  with 
Ramsey,  testified,  however,  that  at  about  10  o'clock  on 
Monday  morning,  July  8,  1895,  he  went  from  the  pasture 
onto  and  across  the  railroad,  and  in  doing  so  climbed 
between  the  top  wire  and  the  one  next  below  it,  and  that  at 
that  time  the  plank  was  "split  and  hanging  to  one  end  of 
the  post,"  and  that  the  space  between  the  two  wires  was  2 
or  3  feet.  Thompson  said  nothing  to  any  one  about  the 
plank  being  in  this  condition.  McReynolds,  who  owned 
the  land  on  which  Ramsey  and  Thompson  lived,  described 
the  fence  to  be  built  with  five  wires  below  the  plank,  extend- 
ing about  2  feet  in  height  above  the  ground,  then  a  space  of 
12  or  14  inches,  then  the  6-inch  plank,  and  then,  about  14 
inches  above  the  plank,  another  wire,  on  top,  thus  making 
a  fence  about  5  feet  high,  and  the  space  between  the  two 
uppermost  wire^  of  about  34  inches,  in  the  center  of  which 
the  plank  was  intended  to  be.  Ramsey  turned  his  horses 
into  the  pasture  on  Monday  night,  and  when  the  accident 
occurred,  early  Tuesday  morning,  he  went  to  the  place, 
and  found  that  it  was  one  of  his  horses  that  had  got- 
ten on  the  track,   been   killed,   and   caused   the   accident. 
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The  next  morning  some  horsehair  was  found  on  tlie 
top  and  next  to  the  top  wires  of  the  fence,  which  cor- 
responded in  color  with  the  hair  of  the  dead  horse.  There 
was  testimony  showing  that  the  officers  of  the  Kansas  City, 
Clinton  &  Springfield  Railway  Company  and  of  the  Kansas 
City,  Ft.  Scott  &  Memphis  Railway  Company  were  sub- 
stantially the  same ;  that  the  train  was  sent  out  on  the  order 
of  H.  S.  Mitchell,  who  was  division  superintendent  of  both 
roads ;  that  the  trains  of  each  road  ran  over  the  tracks  of 
both  roads ;  and  that  the  employees  were  paid  by  the  road 
over  which  they  ran, — the  deceased  during  July,  1895,  being 
paid  partly  by  the  one  road  and  partly  by  the  other,  in  the 
proportion  of  the  number  of  miles  he  ran  over  each  road. 
At  the  close  of  plaintiff's  case  the  defendant  demurred  to  the 
evidence,  and  the  court  sustained  the  demurrer.  Thereupon 
the  plaintiff  asked  the  court  to  open  the  case  and  allow  her 
to  put  defendant's  section  foreman  on  the  stand, — ^he 
having  been  subpoenaed  by  the  plaintiff, — and  offered  to  prove 
by  him  that  it  was  his  duty  to  inspect  and  keep  in  repair  the 
fences,  and  that  the  last  inspection  of  this  fence  was  on  the 
Saturday  preceding  the  Tuesday  on  which  the  accident 
occurred.  The  court  denied  the  application,  and  the  jury, 
by  direction  of  the  court,  returned  a  verdict  for  defend- 
ant. After  proper  steps  the  plaintiff  appealed  to  this  court, 
and  here  assigns  as  error  the  action  of  the  court  in  directing 
a  verdict  for  defendant,  and  in  refusing  to  open  the  case  as 
aforesaid. 

M,  T,  January y  for  appellant. 

Wallace  Pratt  and  /.  P.  Dana^  for  respondent. 

Marshax^i.,  J.  (after  stating  the    facts).     1.  There  was 

sufficient   evidence     to    establish  prima  facie 

iSL'^^Se-iTraf-   the  allegation  of  the  petition  that  at  the  time  of 

SSST-^Soy-         death  the  deceased  was  employed  as  a  firc- 

Se^S^^^*"*^  man  by  the  defendant  company. 

2.     There   is    no    substantial    disagreement 
between  counsel  as  to  the  general  principles  of  law  underly- 
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ins:  the  main  issue  in  the  case.     It  is  conceded  that  it  is  the 
duty  of  the  master  to  furnish  the  servant  safe  and  suitable 
appliances  for  the  work  ;  to  furnish  a  safe  track  for  the  cars 
to  run  over  ;  to  erect  and  maintain  a  fence  on  each    side  of 
its  rififht  of  way ;  to  inspect  and  keep  in  repair  its  track,  ma- 
chinery, appliances,  and  fences, — and  that  the  master  is  liable 
for  injuries  received  b>  the  servant  which  were  caused  by   a 
noncompliance  by  the  master  with  these  duties  of  the  master, 
if  the  master  actually  knew  of  the  defects,  or  by  the  exercise 
of  ordinary  care  could  have  ascertained  such  defects.     In  the 
application  of  these  principles  to  the  facts  disclosed  by  the 
evidence  in  the  case  at    bar,   counsel  are  disagreed.     The 
plaintiff  contends  that  the  fact  that  the  plank  was  shown  to 
have  been  off  of  the  fence  as  early  as  10  o'clock  on   Monday 
morning,  July  8th ;  that  there  was  thereby  left  a   space  of 
from  28  to  56  inches  between  the  top  and  next  to  the  top  wires 
of  the  fence ;  that  the  accident  did  not  occur  until    about  1 
o'clock  on  the  morning  of  Tuesday,  July  9th,  or  1 5  hours  after 
it  was  shown  the  plank  was  off  of  the  fence ;  that  the  section 
house  was  at  Hartwell,  only  a  mile  distant  from  the  place  of 
the  accident,  and  that  an  inspection  at   any  time  during 
Monday  would  have  disclosed  the  fact  that  the  plank  was 
off  of  the  fence,  and  that  it  could  have  been  easily  replaced 
in  five  minutes ;  that  the  accident  was   caused   by  running 
over  a  horse  that  had  been  placed  in  the  pasture  on  Monday 
evening,  and  which  had  gotten  out  of  the  pasture  and  onto 
the  track  during  the  night  ;  that  the  horsehair,  correspond- 
ing in  color  to  that  of  the  dead  horse,  found  the  next  morning 
on  the  wires  at  the  place  where  the  plank   was   off,   makes  a 
firima  facie  case  against  defendant — First,  because  it  shows 
the  defendant,  by  a  proper  inspection,  could  have  ascertained 
the  defective  condition  of  the  fence  in  ample  time  to  have 
repaired  the  fence  before  the  accident  ;  and,  second,  because 
"negligence  is  always  a   question  for   the  jury,  unless   the 
facts  are  such  that  all  reasonable  men  must  draw  the  same 
inferences  from  them,  and  the  court  cannot  direct  a  verdict 
where  reasonable  minds  might  differ  on  the  question  of  neg- 
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ligence. "  On  the  contrary,  defendant  contends  that  the  fence 
was  not  down,  but  only  one  plank  was  off  of  it  ;  that  it  had 
not  been  in  this  condition  more  than  15  hours  before  the  acci- 
dent ;  that  otherwise  the  fence  was  in  compliance  with  the 
law ;  that  in  the  nature  and  uses,  and  liability  to  get  out  of 
order,  there  is  a  great  difference  between  a  track  and  engine 
and  other  appliances  for  running  a  trgin,  on  the  one  hand, 
and  a  fence,  on  the  other  hand;  that  as  to  the  first  a  more 
rigid  and  frequent  inspection  is  necessary  than  is  or  ought  to 
be  required  of  the  other;  that  no  reasonable  man  would 
require  a  daily  inspection  of  all  the  fences  on  both  sides  of 
the  right  of  way  of  the  railroad,  for  human  experience  proves 
that  such  watchfulness  is  not  at  all  necessary ;  and  that  the 
cases  are  not  so  frequent  where  accidents  have  occurred  on 
railroads  from  stock  getting  on  the  track,  as  from  the  track 
getting  out  of  order  in  consequence  of  the  strain  on  it  caused 
by  heavy  trains  passing  over  it  at  high  rate  of  speed,  and 
hence  a  daily  inspection  of  the  fences  is  not  required  of  a 
railroad  company,  and  an  accident  occurring  from  one  plank 
having  been  off  of  a  fence  for  15  hours  before  the  accident  does 
not  make  out  a  case  where  reasonable  men  might  fairly  differ 
on  the  question  of  negligence,  and  therefore  the  circuit  court 
did  right  in  directing  a  verdict  for  the  defendant.  The  ques- 
tion of  law  is  thus  fairly  and  squarely  presented. 

Counsel  for  plaintiff  relies  chiefly  upon  Poster  v.  Railway 
Co.,  44  Mo.  App.  11,  which  was  an  action  under  section  809» 
Rev.  St.  1879,  to  recover  double  damages  for  the  killing  of  a 
cow,  and  in  which  it  appeared  that  one  or  more  whole  panels 
of  the  cross  fence  which  connected  the  lateral  fences  with  the 
cattle  guard  on  the  track  were  do^n,  and  had  been  down 
for  one  day  before  the  accident.  Rombauer,  P.  J.,  deliver- 
ing the  opinion  of  that  court,  quoted  from  the  decision  of 
this  court  in  Townsley  v.  Railway  Co.,  89  Mo.  31,  1  S.  W. 
15,  in  which  Henry,  J.,  said:  ''It  is  not  the  law  that  if  a 
storm  prostrates  a  railroad  fence,  or  malicious  persons  tear 
it  down,  or  by  accident  of  any  kind  it  is  demolished,  the 
company  is  liable,  under  the  double-damage  act,  for  injury 
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to  animals  straying;  upon  the  road  at  that  point,  unless  it  had 
notice  of  the  condition  of  the  fence,  or  it  had  remained  so 
long:  out  of  repair  that  want  of  knowledge  could  be  imputed 
to  the  negligence  of  the  company :"  and  then  added:  ^*If, 
therefore,  in  the  case  at  bar,  no  more  had  been  shown  than 
that  this  panel  of  fence  was  out  of  repair  where  the  cow  got 
through  it  and  upon  the  track,  the  defendant's  demurrer  to 
the  evidence  would  have  been  well  taken.  But  in  view  of  the 
fact  that  this  part  of  the  fence  was  down  for  at  least  one  day 
prior  to  that  time,  that  the  damage  to  the  fence  was  of  a 
character  which  could  have  been  easily  repaired,  and  that 
the  place  seems  to  have  been  in  close  proximity  to  a  station, 
we  are  not  prepared  to  say  that  the  court  erred  in  submitting 
the  question  to  the  consideration  of  the  jury  by  an  instruc- 
tion given  on  that  subject  of  its  own  motion."  Counsel 
invokes  the  doctrine  here  announced,  insists  that  the  Poster 
Case  and  the  case  at  bar  are  parallel,  and  urges  that  ''the 
rule  should  be  at  least  as  strict  in  the  case  of  a  man  killed 
as  in  the  case  of  a  cow."  If  the  case  at  bar  was  an  exact 
parallel  to^  to  the  Poster  Case,  we  should  probably  reach  the 
same  conclusion  that  was  arrived  at  by  the  court  of  appeals. 
But  there  is  this  marked  difference  between  the  two  cases: 
In  the  Poster  Case  one  or  more  whole  panels  of  fence  were 
down,  whereas  in  this  case  the  barbed -wire  fence  was  intact, 
except  that  the  plank  between  the  top  wire  and  the  next 
lower  wire  was  down.  An  animal  can  naturally  be  sup- 
posed to  go  through  an  opening  in  a  fence  caused  by  one  or 
more  whole  panels  being  entirely  down,  but  it  is  not  usual  or 
customary  for  a  horse  to  get  through  between  the  wires  of  a 
barbed -wire  fence,  where  the  wires  are  from  20  to  36  inches 
apart.  In  fact,  it  seems,  on  the  face  of  it,  that  no  man  could 
drive  a  horse  through  such  a  place  in  a  barbed -wire  fence. 
We  are  not  advised  as  to  the  size  of  this  horse,  and  hence 
cannot  tell  whether  he  could  have  gone  through  such  a  fence; 
but  such  conduct  of  a  horse  is  so  uncommon  that  we  have 
found  no  reported  precedent  for  it.  It  is,  of  course,  possible 
that  a  small  horse  could  get  through  a  3-foot  space  between 
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the  wires  of  a  barbed -wire  fence,  and  the  hair  found  on  the 
fence  the  morning  after  the  accident  seems  to  indicate 
that  this  particular  horse  got  through  this  particular  place 
on  that  night ;  but  this  does  not  fill  all  the  conditions  neces- 
sary  to  create  a  liability  of  the  defendant.  The  defect  must 
be  of  such  a  character  as  to  cause  an  ordinarily  prudent 
person  to  apprehend  difficulty  and  danger  from  its  existence* 
and  the  defendant  must  have  had  actual  knowledge  of  it  for 
a  time  long  enough  to  enable  it,  reasonably,  to  make  repairs, 
or  the  defect  must  have  existed  for  such  a  length  of  time  that 
by  the  exercise  of  reasonable  diligence  the  defendant  could 
have  ascertained  it  and  repaired  it.  Clardy  v.  Railway  Co.» 
73  Mo.,  loc.  cit.  578,  7  Am.  &  Sng.  R.  Cas.  555.  The  deci- 
sions in  this  state  have  fixed  no  specified  time  within  which 
known  defects  must  be  repaired,  and  no  time  within  which 
the  knowledge  of  defendant  will  be  imputed.  The  time  is 
always  stated  to  be  a  ''reasonable  time."  What  is  a  reason- 
able time,  of  course,  depends  upon  the  character  of  the  defect, 
and  the  dangers  a  reasonably  prudent  man  would  expect 
from  allowing  the  defect  to  go  unrepaired.  What  would  be 
a  xBasonable  time  within  which  to  ascertain  and*  repair  a 
defect  in  a  railroad  track  or  engine  or  car  would,  of  course,  be 
a  much  shorter  time  than  would  be  allowed  to  ascertain  and 
repair  a  defect  of  a  plank  being  off  a  barbed -wire  fence, 
which  left  an  opening  of  3  feet  between  the  wires ;  for  the 
track  and  engine  and  car  are  used  every  day,  and  perhaps 
many  times  a  day,  but  such  a  defect  in  such  a  fence  could  not 
ordinarily  be  expected  to  result  in  a  horse  getting  through 
the  fence  and  wrecking  a  train, — at  any  rate,  not  within  15 
hours  after  the  plank  became  detached  from  the  fence.  In 
Clardy  v.  Railway  Co.,  73  Mo.  576,  7  Am.  &  Eng,  R.  Cas. 
555,  the  judgment  against  the  defendant  was  reversed  because 
it  did  not  appear  for  how  long  a  time  before  the  accident  the 
fence  was  down  or  defective.  In  Pitterling  v.  Railway  Co., 
79  Mo.,  loc.  cit.  506,  20  Am.  &  Eng.  R.  Cas.  454,  the  judg- 
ment against  the  company  was  reversed,  and  this  court  said 
the  demurrer  to  the  evidence  should  have  been  sustained,  be- 
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cause  it  did  not  appear  that  the  defendant  knew  of  the  defect 
in  the  fence,  and  that  the  defect  did  not  exist  on  the  day 
before  the  night  when  the  accident  occurred.  In  Chubbuck 
V.  Railroad  Co. ,  77  Mo.  591 ,  the  judgment  against  the  defend- 
ant was  reversed,  and  this  court  said  the  demurrer  to  the 
evidence  should  have  been  sustained,  because  the  case 
was  predicated  upon  a  defective  cattle  guard,  and  it  was  not 
shown  how  long  the  defect  had  existed,  notwithstanding 
"the  fence  had  been  down  all  summer."  In  May  berry 
V.  Railway  Co.,  83  Mo.  667,  it  appeared  that  a  tree  had 
fallen  across  the  fence,  breaking  it  down;  that  while  the 
fallen  tree  remained  on  the  fence  it  would  turn  stock,  but  the 
tree  burned  up,  and  left  an  open  space  for  the  passage  of 
stock,  which  was  the  condition  for  one  or  two  weeks  before 
the  accident;  and  this  was  held  sufficient  to  warrant  a  re- 
covery against  the  defendant.  In  Wilson  v.  Railroad,  87 
Mo.  431,  the  defect  in  the  fence  existed  for  two  or  three 
months  before  the  accident,  and  it  was  held  sufficient  to 
support  a  recovery.  In  King  v.  Railway  Co. ,  90  Mo.  520, 3  S. 
W.  217 ,  it  appeared  that  the  top  plank  of  the  fence  had  been  off 
at  two  different  places  for  some  time,  but  that  at  a  '^new 
break,  which  showed  it  had  just  been  made,  there  was  found 
to  be  horsehair  upon  the  splinters  of  the  broken  plank, 
and  tracks  all  along  between  this  break  and  the  railroad," 
and  also  that  the  fence  had  been  inspected  the  day  before  the 
accident,  and  there  was  no  break  in  the  fence  at  that  time 
where  this  fresh  break  was  found.  The  judgment  for  plain- 
tiff was  reversed.  In  Laney  v.  Railroad  Co.,  83  Mo.  471,  it 
appeared  that  the  latch  on  the  gate  in  the  fence  was  repaired 
a  week  before  the  accident,  and  it  was  not  noticed  to  be  out 
of  repair  for  a  week  after  the  accident.  The  circuit  court 
sustained  a  demurrer  to  the  evidence,  and  that  judgment  was 
affirmed  by  this  court.  In  Vinyard  v.  Railroad  Co.,  80  Mo. 
92,  the  fact  appeared  that  two  of  the  upper  planks  of  the 
fence  had  been  sawed  off  at  one  end  about  two  months  before 
the  accident,  but  had  been  repaired  "by  nailing  a  plank  per- 
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pendicular  with  and  to  the  post,  and  nailing:  the  ends  of  the 
sawed  planks  to  it,"  but  that  one  or  two  days  before  the 
accident  this  **panel  of  the  fence"  was  down.  A  judgment 
for  the  defendant  was  sustained.  Thus,  we  see  that  where 
the  defect  had  existed  only  one  or  two  days  the  defendant 
was  held  not  liable ;  that  where  it  existed  a  week  or  more 
the  defendant  was  held  liable,  and  where  the  defect  was 
repaired  a  week  before  the  accident,  and  the  defect  was  not 
noticed  for  a  week  after  the  accident,  the  action  of  the  circuit 
court  in  sustaining  a  demurrer  to  the  evidence  was  affirmed 
by  this  court.  It  cannot,  therefore,  be  said  that  this  court 
has  ever  held  that  a  defect  in  a  fence  that  has  existed  for 
only  one  day  will  support  a  finding  against  the  defendant. 

Under  this  condition  of  the  precedents  in  this 
FemSo^Negu-       State,   the  trial  court  cannot  be  held  to  have 

ffenoe— Suffl- 

l&?fdMi^  erred   in   holding  that  the   defendant  was  not 

guilty  of  negligence  in  permitting  one  plank  to 
be  off  between  the  wires  of  a  barbed -wire  fence  for  15  hours 
before  the  accident,  thereby  leaving  a  3-foot  space  between 
the  wires,  through  which  a  horse  crawled  and  got  onto  the 
track  and  wrecked  the  train  ;  nor  that  the  court  erred  in 
,  ^  refusing  to  reopen  the  case  to  enable  the  plain - 
tiff  to  prove  that  the  fence  had  not  been  inspected 
since  the  Saturday  before  the  Tuesday  morning  when  the 
accident  occurred.  The  witness  by  whom  it  was  expected  to 
prove  this  fact  was  present  in  court,  under  subpoena  issued 
for  plaintiff,  at  the  time  the  demurrer  to  the  evidence  was 
made ;  and  plaintiff  waited  until  after  the  discussion  and 
final  disposition  of  the  demurrer  before  making  the  applica- 
tion for  leave  to  prove  this  fact,  which  could  have  been 
proved  by  this  same  witness  before  plaintiff  rested  her  case. 
The  circuit  court  did  not  abuse  its  discretion  in  this  respect, 
and  therefore  we  should  not  interfere.  Mayor  of  Liberty  v. 
Burns,  114  Mo.  426,  19  S.  W.  1107,  and  21  S.  W.  728.  It 
follows  that  the  judgment  of  the  circuit  court  must  be 
affirmed.     It  is  so  ordered.     All  concur. 
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Liability  for  Injury  to  Employee  as  Affected  by  Violation  of  Statute 
Requiring  Fences. — A  statute  providing*  that  railroad  companies 
failing'  to  fence  their  tracks  shall  be  liable  for  damag-es  done  to  live 
stock  upon  the  road  is  for  the  protection  not  only  of  animals  straying- 
upon  the  track,  but  also  of  trainmen.  Atchison,  etc.,  R.  Co.  v, 
Reesman,  60  Fed.  Rep.  370  (construing^  the  Missouri  statute)  ;  Terre 
Haute,  etc.,  R.  Co.  v,  Williams,  172  111.  379;  Dickson  v,  Omaha  &  St. 
Louis  R.  Co.  (Mo.),  59  Am.  &  Engr-  R*  ^^^-  ^^  *  Donneg-an  v,  Erhardt 
(N.  Y.),  42  Am.  &  Eng.  R.  Cas.  580,  119  N.  Y.  468  (overruling  Lang- 
lois  V.  Buffalo  &  R.  R.  Co.,  19  Barb.  364) ;  Quackenbush  v.  Wisconsin 
A  M.  R.  Co.,  62  Wis.  411,  22  N.  W.  Rep.  519.  (The  Wisconsin  statute 
construed  in  this  case  provides  that  railroads  shall  be  liable  for  all 
damages  to  persons  resulting  from  failure  to  fence.) 

In  Atchison,  T.  &  S.  F.  R.  Co.  v,  Reesman  (U.  S.  Cir.  Ct.  App., 
8th  Cir.,  Feb.  12, 1894),  60  Fed.  Rep.  370,  it  was  held  that  an  employee 
has  the  same  right  as  a  passenger  to  complain  of  injuries  because  of 
the  violation  of  a  statute  requiring  railroad  companies  to  erect  and 
maintain  sufficient  fences.  Citing  Hayes  v.  Railroad  Co.,  Ill  U.  S. 
228,  15  Am.  &  Eng.  R.  Cas.  394 ;  Donnegan  v.  Erhardt,  119  N.  Y. 
468;  Quackenbush  v.  Railroad  Company.  62  Wis.  411 ;  Price  v.  Rail- 
road Company,  49  Mo.  438 ;  Isabel  v.  Railroad,  60  Mo.  475 ;  Bamett 
V.  Railroad  Co.,  68  Mo.  56 ;  Rutledge  v.  Railroad  Company,  78  Mo. 
286, 19  Am.  &  Eng.  R.  Cas.  669 ;  Silver  v.  Railroad  Company,  Id. 
528, 19  Am.  &  Eng.  R.  Cas.  642 ;  Rozelle  v.  Railroad  Company,  79 
Mo.  349,  19  Am.  &  Eng.  R.  Cas.  591. 

The  court  said :  '*In  this  is  presented  the  most  important  question 
arising  in  this  case.  The  contention  of  the  company  is  that  the  fence 
statute  referred  to  was  enacted  for  the  benefit  of  the  proprietors  of 
adjoining  lands,  and  that  the  plaintiff,  as  an  employee  of  the  railroad 
company,  takes  nothing  by  reason  of  the  failure  of  the  company  to 
comply  with  its  terms.  It  is  doubtless  true  that,  when  a  right  is 
given  by  statute,  only  those  to  whom  the  right  is  in  terms  given 
can  avail  themselves  of  its  benefits,  but  it  does  not  follow  that  when 
a  duty  is  so  imposed  a  violation  of  that  duty  exposes  the  wrong-doer 
to  liability  to  no  person  other  than  those  specifically  named  in  the 
statute.  On  the  contrary,  it  is  not  unreasonable  to  say  that  every 
party  who  suffers  injury  by  reason  of  the  violation  of  any  duty  is 
entitled  to  recover  for  such  injuries.  At  any  rate,  it  is  clear  that 
the  fact  that  certain  classes  of  persons  were  intended  to  be  primarily 
protected  by  the  discharge  of  a  statutory  duty  will  not  necessarily 
prevent  others,  neither  named  nor  intended  as  primary  beneficiaries, 
from  maintaining  an  action  to  recover  for  injuries  caused  by  the 
violation  of  such  legislative  command.  It  may  well  be  said  that, 
though  primarily  intended  for  the  benefit  of  one  class,  it  was  also 
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intended  for  the  protection  of  all  who  need  such  protection.  In  thia 
case  a  technical  argument  might  be  made  from  the  mere  language 
of  the  section.  It  provides  that  the  corporation  shall  be  liable  in 
double  the  amount  of  all  damages,  not  only  for  those  'done  by  its 
agents,  engines  or  cars  to  horses,  cattle,'  etc.,  but  also  for  those  done 
*by  reason  of  any  horses,  cattle,'  etc.,  'escaping'  from  such  contig- 
uous fields.  As  the  presence  of  the  steer  on  the  track  was  the  cause 
of  the  derailing  of  the  train,  and  as  that  steer  escaped  from  the 
adjoining  field  through  the  defective  fence,  it  may  plausibly  be 
argued  that  the  recovery  in  this  case  comes  within  the  express  lan- 
guage of  the  statute,  as  being  for  damages  done  by  reason  of  the 
escape  of  the  steer  from  the  adjoining  field  through  the  defective 
fence.  But  we  do  not  care  to  rest  our  conclusions  upon  this  techni- 
cal construction.  The  purpose  of  fence  laws  of  this  character  is 
not  solely  the  protection  of  proprietors  of  adjoining  fields.  It  is  also 
to  secure  safety  to  trains.  That  there  should  be  no  obstruction  on 
the  track  is  a  matter  of  the  utmost  importance  to  those  who  are 
called  upon  to  ride  on  railroad  trains.  Whether  that  obstruction  be 
a  log  placed  by  some  wrong-doer,  or  an  animal  straying  on  the 
track,  the  danger  to  the  trains,  and  those  who  are  travelling  thereon, 
is  the  same.  To  prevent  such  obstruction  being  one  of  the  purposes- 
of  the  statute,  any  one  whose  business  calls  him  to  be  on  a  train 
has  a  right  to  complain*  of  the  company,  if  it  fails  to  comply  with 
this  statutory  duty." 

Contrary  View. — Where  a  statute  requires  railway  companies  to 
erect  fences  on  their  rights  of  way  through  all  enclosed  lands  or  lots, 
it  does  not  render  such  companies  liable  for  injuries  done  to  em- 
ployees, consequent  upon  failure  to  fence,  but  only  for  damages  done 
to  stock.  Carper  v.  Receivers  of  N.  &  W.  R.  Co.  (C.  C.  A.),  7  Am.  & 
Bng.  R.  Cas.  95.  In  this  case  it  was  said  in  delivering  the  opinion  : 
"The  decisions  of  other  courts  have  been  cited  by  counsel  for  plain- 
tiff in  error,  which  are  seemingly  in  conflict  with  the  conclusion  we 
have  reached,  but,  in  fact,  they  are  not,  as  a  close  examination  of  the 
same  will  demonstrate.  Dickson  v.  Railway  Co.,  124  Mo.  140,  27  S. 
W.  476 ;  Donnegan  v,  Erhardt,  119  N.  Y.  468,  23  N.  E.  1051 ;  Briggs  v. 
Railroad  Co.,  Ill  Mo.  173,  20  S.  W.  32.  The  Missouri  and  New  York 
statutes  are  radically  different  from  the  Virginia  law  now  under  con- 
sideration,  and  the  courts  of  last  resort  in  those  states  have  held  that 
it  is  the  absolute  and  unqualified  duty  of  railroad  companies  under 
said  acts  to  fence  the  entire  line  of  their  roads.  The  other  cases 
cited  by  the  plaintiff  in  error  refer  to  local  statutes  containing  pro- 
visions not  found  in  the  sections  of  the  Virginia  Code  that  we  have 
just  passed  upon,  and  consequently  they  can  have  but  little  weight 
as  authority  in  disposing  of  questions  raised  by  this  writ  of  error. '^ 
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See  also,  Newson  v.  Kimball,  42  U.  S.  App.  282,  2  Va.  L.  Reg.  882  ; 
Wabash  R.  Co.  v.  Brown,  5  111.  App.  590  (following  Langlois  v.  Buf- 
falo &  R.  R.  Co.,  19  Barb.  [N.  Y.]  364). 

Defect  in  Fence. — Where  the  accident  is  caused,  not  bj  failure  to 
fence,  but  by  a  defect  in  the  fence,  the  employee  cannot  be  deemed 
to  have  assumed  the  risk  of  accident  arising  from  the  existence  of 
such  defect,  although  he  knew  that  cattle  had  previously  been  on  the 
road,  if  he  did  not  know  of  the  existence  of  the  defect  itself.  Magee 
V.  North  Pacific  Coast  R.  Co.,  78  Cal.  430. 

Fences — Notice  of  Defect.— Where  a  fence  has  once  been  properly 
constructed  and  subsequently  falls  into  disrepair,  the  company  can- 
not be  held  liable  unless  it  is  shown  that  they  had  notice  of  the 
defect,  or  such  a  time  has  elapsed  that  they  ought  to  have  informed 
themselves  of  it.  Norris  v,  Androscoggin  R.  Co.,  39  Me.  274;  Brady 
V.  Rensselaer,  etc.,  R.  Co.,  1  Hun  (N.  Y.)378;  Wheeler  v.  Erie  R. 
Co.,  2N.  Y.  S.  C.  635;  Murray  v.  New  York,  etc.,  R.  Co.,  4  Key es 
274;  Murray  v.  New  York,  etc.,  R.  Co.,  3  Abb.  App.  Dec.  343;  Chi- 
cago, etc.,  R.  Co.  V,  Barrie,  55  111.  227;  Chicago,  etc.,  R.  Co.  v. 
Umphenour,  69  111.  198;  Robinson  v.  Grand  Trunk  R.  Co.,  32  Mich. 
323 ;  Stephenson  v.  Grand  Trunk  R.  Co.,  35  Mich.  323 ;  Braun  v,  Mil- 
waukee, etc.,  R.  Co.,  21  Wis.  39 ;  Hilliard  v,  Chicago,  etc.,  R.  Co.,  37 
Iowa  442 ;  Davis  v.  Chicago,  etc.,  R.  Co.,  40  Iowa  292  ;  Henderson  v. 
Chicago,  etc.,  R.  Co.,  43  Iowa  620 ;  Chicago,  etc.,  R.  Co.  v,  Sanders, 
85  111.  288;  Jones  v.  C.  &  N.  W.  R.  Co.,  1  Am.  &  Eng.  R.  Cas.  61 ; 
Varco  V.  C.  M.  &  St.  P.  R.  Co.,  30  Minn.  18,  11  Am.  &  Eng.  R.  Cas. 
419 ;  Illinois  C.  R.  Co.  v.  Swearingen,  47  111.  206 ;  Townsley  v.  Mis- 
souri Pac.  R.  Co.,  89  Mo.  31 ;  Spinner  v.  New  York  C.  &  H.  R.  R. 
Co.,  67  N.  Y.  153 ;  Great  Western  R.  Co.  v.  Helm,  27  111.  198  ;  Indian- 
apolis &  St.  L.  R.  Co.  V.  Hall,  88  111.  368 ;  Missouri  Pac.  R.  Co.  v, 
Walthers,  78  Mo.  617,  19  Am.  &  Eng.  R.  Cas.  662 ;  Missouri  Pac.  R. 
Co.  V,  Fitterling,  79  Mo.  504,  20  Am.  &  Eng.  R.  Cas.  454 ;  Clardy  v, 
St.  lyonis,  etc.,  R.  Co.,  73  Mo.  576,  7  Am.  &  Eng.  R.  Cas.  555 ;  Hodge 
V.  N.  Y.  Cent,  etc.,  R.  Co.,  27  Hun  (N.  Y.)  374  ;  Brentnerv.  Chicago, 
etc.,  R.  Co.,  58  Iowa  625,  7  Am.  &  Eng.  R.  Cas.  574 ;  Chicago,  B.  & 
(J.  R.  Co.  V.  Seirer,  60  111.  295,  12  Am.  Ry.  Rep.  315  ;  Heaston  v, 
Wabash,  etc.,  R.  Co.,  18  Mo.  App.  403;  Laney  v,  Kansas  City,  etc., 
R.  Co.,  83  Mo.  466. 

A  company  bound  by  law  to  erect  and  maintain  a  fence  is  liable  to 
adjoining  landowners  for  damages  to  their  stock,  where  the  fence  is 
allowed  to  remain  down  for  several  days  after  constructive  notice  of 
the  fact ;  and  proof  that  there  was  no  negligence  in  the  manner  of 
running  the  train  doing  the  damage,  and  that  the  landowner  had 
taken  the  contract  from  the  company  to  erect  the  fence  and  had 
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erected  it  imperfectly,  will  not  relieve  the  company  from  liability. 
Norris  v,  Androscog-g-in  R.  Co.,  39  Me.  273. 

Same — Same — Duty  of  Landowner  to  Give  Notice. — Under  the 
statute  the  primary  duty  of  erecting  and  maintaining  fences  along  a 
track  rests  upon  the  company,  yet  adjoining  proprietors,  when  de- 
fects have  come  to  their  knowledge,  must  make  suitable  effort  to 
notify  the  company  thereof ;  and  where  both  are  charged  with  neg- 
ligence in  this  regard,  the  question  must  be  left  to  the  jury  to  decide 
which  was  negligent.    Poler  v.  New  York  C.  R.  Co.,  16  N.  Y*.  476. 

In  Dunn  v,  Chicago,  etc.,  R.  Co.,  58  Iowa  674,  7  Am.  &  Eng.  R. 
Cas.  573,  it  was  held  that  the  plaintiff's  right  to  recover  was  not 
dependent  upon  the  fact  that  he  had  notified  the  company  of  the 
defect,  as  notice  from  any  source  would  be  binding  upon  it. 

Same— Same — Where  Defect  Was  in  Construction  of  Fence. — 
Plaintiff's  action  being  based  upon  the  unsafe  condition  of  the  fence 
as  originally  constructed,  proof  that  the  defendant  had  knowledge  of 
its  defective  condition  was  unnecessary.  Morrison  v,  Burlington,  C. 
R.  &  N.  R.  Co.,  84  Iowa  663,  51  N.  W.  Rep.  75 ;  Gulf,  etc.,  R.  Co.  v. 
Rowland  (Tex.  Civ.  App.),  23  S.  W.  Rep.  421. 

Same — Same — Burden  of  Proof.— Where  a  company  has  once 
erected  a  fence  along  its  track  as  required  by  law,  which  has  since 
been  broken  down,  the  burden  of  proof  is  upon  plaintiff  to  show  that 
the  company  knew  of  the  damage  to  the  fence  or  that  it  had  been 
down  for  such  a  length  of  time  as  to  enable  it  by  the  exercise  of  due 
care  to  have  obtained  knowledge  of  the  defect.  Young  v,  Hannibal 
A  St.  J.  R.  Co.,  82  Mo.  427 ;  Dunn  v.  Chicago,  etc.,  R.  Co.,  58  Iowa 
674,  7  Am.  &  Eng.  R.  Cas.  573  ;  Aylesworth  v,  Chicago,  etc.,  R,  Co., 
30  Iowa  459  ;  Dewey  v,  Chicago,  etc.,  R.  Co.,  31  Iowa  373. 

Same— Implied  Notice  from  Lapse  of  Time. — It  can  only  be  held 
liable  where  it  has  had  notice  of  the  defect  or  where  such  time  has 
elapsed  that  notice  may  be  presumed,  notwithstanding  which  it  fails 
to  repair.  Vinyard  v,  St.  Louis,  etc.,  R.  Co.,  80  Mo.  92  ;  Aylesworth 
V.  Chicago,  R.  I.  &.  P.  R.  Co.,  30  Iowa  459 ;  Perry  v.  Dubuque  S.  W. 
R.  Co.,  36  Iowa  102;  Hilliard  v.  Chicago  &  N.  W.  R.  Co.,  37  Iowa 
442 ;  Davis  z/.  Chicago,  R.  I.  &  P.  R.  Co.,  40  Iowa  292  ;  McCormick  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  41  Iowa  193 ;  Hammond  v.  Chicago  &  N. 
W.  R.  Co.,  43  Iowa  168 ;  Clardy  v.  St.  Louis,  etc.,  R.  Co.,  73  Mo.  576, 
7  Am.  &  Eng.  R.  Cas.  555  ;  Toledo,  W.  &  W.  R.  Co.  v,  Cohen,  44  Ind. 
411 ;  Pittsburgh,  C.  &  St.  L.  R.  Co.  v,  Eby,  55  Ind.  567  ;  Ohio,  etc.,  R. 
Co.  V,  Clutter,  82  111.  123 ;  Chicago  &  A.  R.  Co.  v.  Umphenour,  69  111. 
198;  Mayfield  v,  St.  Louis,  etc.,  R.  Co.,  91  Mo.  296;  Illinois  Central 
R.  Co.  V,  Swearingen,  47  111.  206;  Toledo,  W.  &  W.  R.  Co.  v.  Nelson, 
77  111.  160 ;  Laude  v,  Chicago,  etc.,  R.  Co.,  33  Wis.  640  ;  Chicago,  etc., 
R.  Co.  V,  Barrie,  55  111.  227  ;  Laney  v.  Kansas  City,  etc.,  R.  Co.,  83 
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Mo.  466 ;  Varco  v.  C,  M.  &  St.  P.  R.  Co.,  30  Minn.  18, 11  Am.  &  Eng. 
R.  Cas.  419  ;  McDowell  v,  N.  Y.  Cent.,  etc.,  R.  Co.,  37  Barb.  (N.  Y.) 
195;  Fritz  v.  Kansas  City,  etc.,  R.  Co.,  61  Iowa  323, 13  Am.  &  Eng. 
R.  Cas.  558 ;  Townsley  v,  Missouri  Pac.  R.  Co.,  89  Mo.  31 ;  Pittsburgh, 
C.  &  St.  L.  R.  Co.  z/.  Smith,  13  Am.  &  Kng.  R.  Cas.  579. 

Where  a  fence  has  been  out  of  repair  for  a  considerable  period,  a 
railroad  company  will  be  presumed  to  have  had  notice  through  its 
agent  of  said  defective  condition,  and  is  chargeable  with  construct- 
ive notice.  McGuire  v.  Ogdensburgh  &  L.  C.  R.  Co.,  44  N.  Y.  S.  R. 
348,  63  Hun  632, 18  N.  Y.  Supp.  313. 

Same — Same — Illustrations. — Constructive  notice  of  a  defect  which 
has  existed  less  than  twenty-four  hours  is  not  chargeable  to  the  com- 
pany. Cleveland,  C,  C.  &  St.  ly.  R.  Co.  v,  Dugan,  18  Ind.  App.  435, 
48  N.  E.  738. 

Nor  where  the  defect  has  existed  but  fifteen  hours  and  is  at  a  point 
a  mile  from  a  station.  Groodrich  v,  Kansas  City,  etc.,  R.  Co.,  152 
Mo.  222. 

In  Foster  v,  St.  Louis,  etc.,  R.  Co.,  44  Mo.  App.  11,  it  was  held  that 
the  lapse  of  one  day  was  sufficient  to  charge  the  company  with  notice 
of  a  defect  close  by  a  station.  So  where  a  defect  has  existed  for 
three  days.     Toledo,  etc.,  R.  Co.  v.  Cohen,  44  Ind.  444. 

In  Varco  v,  Chicago,  etc.,  Ry.  Co.,  30  Minn.  18, 11  Am.  &  Bng.  R. 
Cas.  419,  it  was  held  that  the  existence  of  a  defect  for  two  or  three 
weeks  was  sufficient  to  raise  a  presumption  of  notice.  See  also,  Illi- 
nois C.  R.  Co.  V,  Arnold,  47  111.  173. 

Same — Defect  Must  Be  Repaired  in  Reasonable  Time. — Where  a 
railroad  company  knows,  or  by  the  exercise  of  reasonable  diligence 
might  have  known,  of  defects  in  its  fences,  required  to  be  kept  in 
repairs,  and  fails  to  make  the  necessary  repairs  within  a  reasonable 
time  after  the  acquisition  of  such  knowledge,  or  after  such  knowledge 
should  have  been  acquired,  it  is  liable  for  damages  resulting  from 
such  failure  or  neglect.  Wilson  z/.  St.  Louis,  I.  M.  &  S.  R.  Co.,  87 
Mo.  431 ;  Vinyard  v.  St.  Louis,  etc.,  R.  Co.,  80  Mo.  92  ;  Chubbuck  v, 
Hannibal,  etc.,  R.  Co.,  77  Mo.  591 ;  Illinois  C.  R.  Co.  v,  Swearingen, 
33111.  289;  McCormick  v,  Chicago,  R.  I.  &  P.  R.  Co.,  41  Iowa  193; 
King  V,  Chicago,  R.  I.  &  P.  R.  Co.,  90  Mo.  520,  3  S.  W.  Rep.  217  ; 
Munch  V.  New  York  C.  R.  Co.,  29  Barb  (N.  Y.)  647  ;  McDowell  v.  N.  Y. 
Cent.,  etc.,  R.  Co.,  37  Barb.  (N.  Y.)  195;  Wait  v,  Bennington,  etc.,  R. 
Co.,  61  Vt.  268 ;  Pittsburg,  etc.,  R.  Co.  v,  Eby,  55  Ind.  567 ;  Cleveland, 
etc.,  R.  Co.  V.  Brown,  45  Ind.  90  ;  Chicago,  etc.,  R.  Co.  v,  Reid,  24  111. 
144;   Baltimore,  etc.,  R.  Co.  v,  Schultz,  43  Ohio  St.  270. 

The  opening  at  the  end  of  a  gate  had  existed  at  least  two  months, 
and  the  section  men  had  repeatedly  been  asked  to  repair  it.  The  sec- 
tion boss  had  refused  to  allow  the  plaintiff  to  fix  it,  and  had  promised 
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that  he  would  attend  to  it.  Held,  that  the  defendant  was  guilty  of 
negligence.  Stuettgen  v.  Wisconsin  C.  Co.,  80  Wis.  498,  50  N.  W. 
Rep.  407. 

The  evidence  showed  that  a  fence  which  defendant  company  was 
bound  to  maintain  was  broken  down* by  ice  and  high  water  about  the 
middle  of  April,  of  which  the  company  had  notice,  but  made  no  effort 
to  repair  it  until  the  22d  of  the  following  May,  when  plaintiff's 
cattle  went  upon  the  track  and  were  killed.  The  evidence  also 
tended  to  show  that  for  a  considerable  time  before  the  accident  there 
were  but  a  few  inches  of  water  at  the  place,  and  that  the  accident 
might  have  been  prevented  by  setting  posts  and  stringing  wires 
thereon.  Held,  sufficient  to  sustain  a  verdict  finding  the  company 
guilty  of  negligence  in  failing  to  seasonably  repair  the  fence. 
Graves  v.  Chicago,  M.  &  St.  P.  R.  Co.,  47  Minn.  429,  SO  N.  W.  Rep. 
474. 

The  proof  showed  that  plaintiff's  horses  escaped  from  his  field  to 
defendant's  track  over  bars  that  the  company  was  bound  to  maintain  ; 
and  that  they  had  been  erected  six  years  before,  of  small  poplar 
poles,  and  were  found  broken  down  and  half  rotten  after  the  acci- 
dent. Held,  sufficient  to  show  negligence  on  the  part  of  the  company. 
Hovorka  v,  Minneapolis  &  St.  L,.  R.  Co.,  34  Minn.  281,  25  N.  W.  Rep. 
595. 

Where  a  fence  has  been  washed  away^  the  company  is  entitled  to  a 
reasonable  time  in  which  to  rebuild  ;  but  proof  of  a  failure  to  rebuild 
for  two  months  will  justify  a  finding  that  the  company  was  negligent. 
Fritz  V.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  13  Am.  &  Eng.  R.  Cas. 
558,  61  Iowa  323,  16  N.  W.  Rep.  144. 

It  cannot  be  said  as  a  matter  of  law  that  from  Friday  evening  to 
Sunday  evening  was  not  a  reasonable  time  for  a  railway  company  to 
rebuild  thirty  rods  of  fence  destroyed  by  fire.  It  was  a  proper  ques- 
tion to  submit  to  the  jury  with  all  the  facts.  Bell  v,  Chicago,  B.  & 
Q.  R.  Co.,  64  Iowa  321,  20  N.  W.  Rep.  456. 

A  railroad  fence  being  discovered  on  fire  about  six  or  seven  o'clock 
in  the  evening,  the  section  foreman,  getting  notice  thereof  at  about 
eight  o'clock  that  evening,  proceeded  the  next  morning,  before  six 
o'clock,  to  repair  the  same,  as  soon  as  practicable,  from  the  nearest 
materials  belonging  to  the  company,  which  were  about  half  a  mile 
distant.  Held,  that  the  company  were  not  guilty  of  a  breach  of  their 
duty,  under  the  statute,  to  repair  the  same  without  unreasonable 
delay.  Stephenson  v.  Grand  Trunk  R.  Co.,  34  Mich.  323;  Crosby  v. 
Detroit,  G.  H.  &  M.  R.  Co.,  58  Mich.  458. 

Same— Sanne— Defect  in  Original  Construction. — The  doctrine  that 
a  reasonable  time  must  elapse  after  a  gate  or  a  fence  gets  out  of 
repair,  in  which  a  railroad  company  may  discover  its  condition,  does 
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not  apply  where  the  g'ate  never  had  such  a  fastening:  as  the  law 
required.  Duncan  v.  St.  I^ouis,  I.  M.  &  S.  R.  Co.,  91  Mo.  67,  3  S.  W. 
Rep.  835. 

Same — Lack  of  Reasonable  Time  to  Repair  Must  Be  Pleaded. — 
The  excuse  that  a  reasonable  time  has  not  elapsed  within  which  to 
repair  a  fence  must  be  alleged  and  proved.  Jefferson yille,  M.  &  I. 
R.  Co.  V,  Sullivan,  38  Ind.  262,  10  Am.  Ry.  Rep.  279. 
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Brinton. 

{Couri  of  Appeals  of  Kentucky^  Oct,  //,  iqoo,) 

Surface  Water — Liability  of  Railroad  for  Flooding  Lands  of  Lower 
Proprietor.* — Under  section  242  of  the  constitution  of  Kentucky, 
providing*  that  '^municipal  and  other  corporations,  and  individuals 
invested  with  the  privilege  of  taking  private  property  for  public  use, 
shall  make  just  compensation  for  property  taken,  injured  or  destroyed 
by  them,"  a  railroad  company  was  liable  for  flooding  the  land  of  a 
lower  proprietor  by  constructing  a  platform  which  caused  surface 
water  to  accumulate  and  flow  along  the  railway  embankment,  out 
of  its  natural  course,  and  through  the  company* s  culvert  upon  such 
lower  land. 

Same — Same. — The  mere  fact  that  a  county  road  may  have  accel- 
erated the  flow  of  part  of  the  water  to  the  point  where  it  entered  the 
culvert  did  not  give  the  railroad  the  right  to  conduct  the  whole  of  it 
on  the  land  of  the  lower  proprietor. 

Same — Same — Effect  of  Deed  from  Lower  Proprietor. — A  deed 
conveying  a  right  of  way  to  a  railroad  company  does  not  confer 
upon  the  company  the  right  to  accumulate  surface  water  and  dis- 
charge it  in  an  artificial  channel  on  the  remaining  part  of  the 
vendor's  land. 

Appeal  by  defendant  from  Marion  county  circuit  court. 
Affirmed, 

•See  Harrelson  v.  Kansas  City,  etc.,  R.  Co.  (Mo.),  16  Am.  &  Eng. 
R.  Cas.,  N.  S.,  848,  ^vA  foot-note. 
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IV,  C.  McChordy  H.  IV.  Bruce,  John  McChord,  IV.  J.  Lisle ^ 
and  Edward  W.  HineSj  for  appellant. 

H.  P.  Cooper t  for  appellee. 

Payntbr,  J.  The  facts  in  this  case  are  substantially  as 
follows:  The  appellant's  line  of  road  runs  east  and  west 
through  the  town  of  Pittsburg,  alias  Riley,  across  which » 
Case  stated.         running  north  and  south,  is  a  county  road.     At 

a  point  where  the  county  road  crosses  the  rail- 
road the  appellant  has  constructed  a  fill  two  or  three  feet 
high.  East  of  the  county  road  there  is  what  is  known  in 
this  record  as  * 'Hays'  Storehouse,"  which  stood  at  an  eleva- 
tion of  about  three  feet  from  the  ground,  on  wooden  posts. 
In  front  of  this  storehouse  there  was  a  platform,  and  the  part 
of  it  immediately  adjoining  the  storehouse  belonged  to  the 
proprietor  of  the  storehouse,  and  the  other  part,  next  to  the 
railroad,  belonged  to  it.  The  surface  water  of  the  boundary 
of  land  south  of  the  railroad,  at  the  point  in  question,  flowed 
under  the  platform  described ;  thence  east,  along  the  embank- 
ment of  the  railroad,  passing  through  a  culvert,  and  running 
in  a  northerly  direction  over  the  lands  of  the  appellee,  which 
does  not  seem  to  have  damaged  it.  Debris  of  some  kind 
seems  to  have  accumulated  at  or  near  the  point  where  the 
water  flowed  under  the  platform,  causing  the  water  to  accumu- 
late against  the  railroad  embankment.  This  continued  for 
a  time,  when  the  railroad  company  constructed  a  culvert 
under  its  road  through  which  this  water  was  conducted  along 
the  side  of  the  county  road  for  some  distance,  when,  from 
the  want  of  a  further  outlet  along  that  side  of  the  road,  it 
forced  its  way  across  the  county  road,  at  which  point  the  road 
seems  to  have  a  rock  foundation,  and  on  the  property  of  the 
appellee,  Brinton,  resulting  in  the  destruction  of  a  fine  spring, 
a  tenement  house,  and  damages  to  his  place  generally.  The 
testimony  tends  to  show  that,  subsequent  to  the  construction 
of  the  culvert,  the  appellant  removed  its  platform  in  front  of 
the  store,  and  also  one  that  it  had  on  the  west  side  of  the 
county  road,  and  filled  the  space  with  rocks  and  screenings,. 
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thus  effectually  preventing  the  flow  of  the  water  along  its 
embankment,  and  forced  the  water  which  accumulated  at 
that  point  from  the  way  it  had  previously  flowed  into  the 
culvert  on  the  lands  of  the  appellee.  The  trial  resulted  in  a 
judgment  against  the  appellant  for  $150,  and  no  complaint 
seems  to  be  made  as  to  the  reasonableness  of  the  judgment, 
if  the  appellee  is  entitled  to  maintain  his  action. 

The  sole  question  presented  here  is  whether  the  appellant 
had  the  right  to  construct  the  culvert  or  artificial  channel, 
and  thus  force  the  water  to  flow  over  appellee's  land,  and 
produce  the  damage  of  which  he  complains.  Bort^oe^^i^ei^ 
Counsel  for  appellant  insists  that  the  rule  of  TL^^tlr 
the  common,  and  not  the  civil,  law  prevails  in    Sl!?^s^' 

prl6tor. 

this  state  in  reference  to  the  use  and  disposition 
of  surface  water.  The  question  involved  in  the  case  of  Stith 
V.  Railroad  Co.  (opinion  this  day  delivered),  58  S.  W.  600, 
was  as  to  the  right  of  the  railroad  company  to  construct  a  fill 
along  its  right  of  way,  which  caused  the  water  to  back  upon 
and  damage  the  upper  proprietor.  It  was  adjudged  in  that 
case  that  it  could  not  do  so  without  incurring  liability  for 
damages  for  the  injury  produced  thereby.  If  counsel  were 
correct  in  saying  that  the  common-law  rule  had  prevailed  in 
this  state  as  to  the  use  and  disposition  of  surface  water, — as 
to  the  correctness  of  such  assumption  we  do  not  decide, — it 
does  not  now  prevail  as  to  municipal  and  other  corporations 
and  individuals  invested  with  the  privilege  of  taking  private 
property  for  public  uses,  as  section  242  of  the  constitution 
reads  as  follows :  * 'Municipal  and  other  corporations,  and 
individuals  invested  with  the  privilege  of  taking  private 
property  for  public  use,  shall  make  just  compensation  for 
property  taken,  injured  or  destroyed  by  them;  which  compen- 
sation shall  be  paid  before  such  taking,  or  paid  or  secured, 
at  the  election  of  such  corporation  or  individual,  before  such 
injury  or  destruction.  *  *  **'  As  we  fully  considered 
this  section  in  Kemper  v.  City  of  Louisville,  14  Bush  89,  and 
Stith  V.  Railroad  Co.,  it  is  not  necessary  to  do  so  here. 
The  proof  in  this  case  tended  to  show  that  the  water  which 
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accumulated  against  the  embankment  of  the  appellant  was 
surface  water;  that  it  would  not  have  flowed  from  the  point 
where  it  gathered  on  the  land  of  the  appellee  except  for  the 
artificial  channel  made  by  appellant.  The  act  of  the  appel- 
lant, by  placing  rocks  and  screenings  along  the  embankment, 
prevented  the  water  from  flowing  where  it  would  naturally 
have  gone.  The  embankment  and  the  rocks  and  screenings 
caused  the  water  to  accumulate  near  the  point  where  the 
culvert  was  constructed,  and  to  carry  it  from  that  point  on 
the  land  of  the  appellee  the  artificial  channel  was  made. 
„       „  The  mere  fact  that  the  county  road  may  have 

accelerated  the  flow  of  part  of  the  water  which 
gathered  at  the  point  where  it  entered  the  culvert  did  not 
invest  the  appellant  with  the  right  to  conduct  all  that  did 
gather  on  the  land  of  the  appellee.  Our  opinion  is  that, 
under  the  rule  of  the  civil  and  of  the  common  law,  the 
appellant  is  liable  for  damages.  However,  if  we  were  in 
error  as  to  this,  it  would  be  immaterial,  as  it  is  clear  that 
section  242  of  the  constitution  makes  it  liable.  It  is  said  in 
Gould,  Waters,  §  271:  **An  owner  of  land  has  no  right 
to  rid  his  land  of  surface  water,  or  superficially  percolating 
water,  by  collecting  it  in  artificial  channels,  and  discharging 
it  through  or  upon  the  land  of  an  adjoining  proprietor. 
This  is  alike  the  rule  of  the  common  and  civil  law.  ♦  *  *  " 
It  is  urged  that  as  Riley,  through  whom  the  appellant 
obtained  its  right  of  way,  at  that  time  owned  the  land  now 
owned  by  Brinton,  being  part  of  the  tract  from  which  the 
same-9«me-  Tight  of  Way  was  taken,  the  railroad  company 
5?m  iSfwe?**      had  the  right   to  build  this  embankment  and 

culvert  in  the  manner  described ;  that,  although 
the  injury  resulted  by  reason  thereof,  the  appellee  is  in  the 
same  condition  as  would  have  been  the  original  proprietor; 
and  that  the  injury  resulting  was  one  for  which  no  remedy 
exists.  The  deed  is  one  which  simply  purports  to  convey 
the  right  of  way  to  the  appellant.  There  is  nothing  in  it 
which  gives  the  appellant  the  right  to  make  an  unlawful  use 
of  the   property  conveyed  by  it.     The  vendor  had  the  right 


Am  &  Eng  SURFACE  WATER  157 

RCas 

Smith  V.  Louisville  &  N.  R.  Co 

to  rely  upon  the  fact  that  the  railroad  would  be  constructed 
so  as  not  to  damage  him  by  its  wrongful  act.  It  did  not 
confer  upon  the  appellant  the  right  to  accumulate  water 
and  discharge  it  in  an  artificial  channel  on  the  remaining 
part  of  his  land,  and  thus  produce  a  serious  damage.  No 
such  damage  was  in  the  contemplation  of  the  parties  at  the 
time  the  deed  was  executed,  neither  does  it  relinquish  a 
claim  for  damages  for  such  an  act.  The  judgment  is 
affirmed. 


Smith 

V. 

I/OUisviLLE  &  N.  R.  Co. 
{.Court  of  Appeals  of  Kentucky y  Oct,  //,  1900,) 

Surface  Water — Liability  of  Railroad  for  Flooding  Lands  of  Upper 
Proprietor.* — Under  section  242  of  the  constitution  of  Kentucky » 
providing  that  '^municipal  and  other  corporations,  and  individuals 
invested  with  the  privilege  of  taking  private  property  for  public  use, 
shaU  make  just  compensation  for  property  taken,  injured  or  destroyed 
by  them,"  or  independently  of  such  section,  a  railroad  company  is 
liable  for  the  flooding  of  the  land  of  an  upper  proprietor,  where  it  has 
obstructed  the  natural  flow  of  the  surface  water  by  erecting  an 
embankment,  and  has  permitted  its  culvert  through  it  to  remain  so 
fiUed  with  debris  as  to  cause  such  flooding. 

Appeal  by  plaintiff  from  Hardin  county  circuit  court. 
Reversed, 

J.  D.  Irwin  and  W.  A.  Barry ^  for  appellant. 
Walker  D.  Nines,  H.    IV.   Bruce,  E.    IV.  Nines,  [and  A. 
H.  Marriott,  for  appellee. 

Paynter,  J.  It  is  averrted  in  the  petition  that  the  plain- 
tiff is  the  owner  of  two  houses  and  lots  in  or  near  Elizabeth- 
town,   Hardin  county,   adjoining  the  right  of  way  of  the 

•See  Louisville  &  N.  R.  Co.  v.  Brinton  (Ky.),  ante,  p.  153,  ^nA  foot- 
note. 
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defendant  (appellee  here) ;  that  they  each  have  106  feet  front ; 
that  the  defendant  has  an  embankment  in  front  of  his 
property  on  its  right  of  way,  upon  which  its  tracks  are  laid, 
which  obstructs  the  natural  flow  of  water  from  his  and 
adjoining  property ;  that  the  defendant  has  a  culvert  through 
its  embankment,  but  it  has  carelessly,  negligently,  and 
wrongfully  permitted  it  to  become  filled  with  mud  and  debris, 
so  that  water  which  flows  from  his  and  other  property  cannot 
pass  through  it  where  it  naturally  should  escape,  and  has 
carelessly,  negligently,  and  wrongfully  permitted  it  to  remain 
in  that  condition;  and  that  by  reason  thereof  the  flow  of 
water  is  diverted  from  its  natural  course  of  escai>e,  and  is 
forced  upon  the  plaintiff's  property,  near  his  dwelling  house 
and  stable,  forming  a  pond,  at  times  obstructing  his  free 
passage  to  and  from  his  stable  and  dwelling,  and  at  times 
becomes  polluted,  thus  causing  him  great  damage.  Counsel 
earnestly  discuss  the  question  as  to  whether  the  rule  of  the 
civil  or  common  law  prevails  in  Kentucky  with  reference  to 
surface  water.  The  position  of  the  appellee  here  is  that  the 
common-law  rule  prevails,  insisting  that  under  it  the  lower 
proprietor  may  improve  his  land,  and  may  for  that  purpose 
raise  the  surface,  and  is  not  liable  for  damages  caused  by  the 
consequent  backing  of  surface  water  upon  the  adjoining  pro- 
prietor ;  that  this  doctrine  applies  to  a  railroad ;  that  it  has  the 
same  right  to  make  embankments  upon  its  right  of  way  for 
the  purpose  of  laying  its  track  thereon  as  the  owner  of  a  town 
lot  has  to  raise  the  surface  of  his  lot  for  the  purpose  of  erect- 
ing a  house  thereon.  So  far  as  we  are  aware,  this  court  has 
not  in  express  terms  said  which  rule  prevails.  A  municipality 
can,  under  the  right  of  eminent  domain,  condemn  or  acquire 
property  for  public  streets,  and  construct  them  under  a  charter 
and  an  ordinance.  In  Kemper  v.  City  of  Louisville,  14  Bush 
89,  the  street  was  laid  off  and  constructed  in  accordance 
with  the  ordinance  passed  by  the  general  council  of  the  city 
of  Louisville.  On  a  certain  lot  water  accumulated  in  such 
quantities  as  to  create  a  small  pond,  and  in  a  short  time  it 
was  drained  by  a  depression  in  the  surface.     To  avoid  such 
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temporary  inconveniences  caused  by   the  collection  of  tbe 
water,  the  owner  elevated  the  lot  above  the  natural  surface, 
and  was  in  the  undisturbed  use  and  enjoyment  of  the  prop- 
erty at  the  time  the  street  was  constructed.     In  making  that 
improvement  a  fill  was  thrown  across  the  natural   drain, 
without  sewer  or  culvert,  so  as  to  obstruct  the  passage  of  the 
water ;  the    result    being    that    much    of     the     lot     was 
permanently  covered  with    water,    and  the    dwelling  ren- 
dered    almost     uninhabitable.       The    city    defended     the 
action    upon    the    ground   that    it    had    the  right   to  con- 
struct  the  street  and  change  the  grade  when  it  deemed  it 
expedient  or  the  public  good  required  it,   and  the  owner  of 
the  lot  was  compelled  to  submit  to  such  incidental  damage 
resulting  therefrom.     The  court  ruled  that  the  owner  of  the 
lot  was  entitled  to  recover  upon  the  grounds  that  it  was  an 
invasion  of  his  private  rights,  and  was  the  taking  of  his 
private  property  for  public  uses,  and   it  could  not  be  done 
without  compensation.    The  court  made  the  case  turn  upon 
a  constitutional  right  of  the  citizen.     In  this  case  the  appellee 
had  the  right  to  acquire  by  purchase,  gift,  or  condemnation 
the  right  of  way  at  the  place  where  the  injury  is  claimed  to 
have  occurred.     It  had  the  same  right  to  acquire  the  property 
and  construct  its  right  of  way  that  a  municipal  corporation 
has  to  acquire  land  and  construct  a  street.     Each  is  done 
upon  the  ground  that  public  necessity  requires  it.     Before 
the  present  constitution  was  adopted,  this  court,  in  Kemper 
V.  City  of  l/ouisville,  adjudged  that,  where  the  city  con- 
structed a  street  so  as  to  close  up  the  natural  drainage  of  sur- 
face water,  an  action  for  damages  could  be  maintained  by 
the  injured  party.     If  a  municipality,  an  arm  of  the  state 
government,  could  not  construct  a  street,  and  stop  the  flow 
of  surface  water  through  its  natural  outlet,  without  becoming 
liable  to  the  owner  of    a  lot   upon    which  the   water  was 
backed  thereby,  certainly  a  railroad  corporation  cannot  con- 
struct its  road  so  as  to  produce  the  same  kind  of  injury,  and 
not  be  liable.     Bach,  under  the  right  of  eminent  domain,  is 
authorized  to  take  private  property  for  public  uses  by  mak- 


160  SURFACE  WATER  Vol  XIX 

(NS) 

Smith  V.  Ivouisville  &  N.  S.  Co 

ing  suitable  compensation.  The  rule  followed  in  the  Kem- 
per Case  is  the  same  as  that  of  the  civil  law,  although  the 
court  does  not  give  the  rule  of  the  civil  law  as  a  reason  for 
so  adjudging,  but  the  constitution  of  the  state.  If  there  was 
a  question  in  Kentucky  before  the  adoption  of  the  present  con- 
stitution as  to  whether  the  civil  or  common-law  rule  prevailed 
with  reference  to  the  disposition  of  surface  water,  it  is  no 
longer  an  open  one.  Section  242  of  the  present  constitution 
reads  as  follows:  *' Municipal  and  other  corporations,  and 
individuals  invested  with  the  privilege  of  taking  private 
property  for  public  use,  shall  make  just  compensation  for 
property  taken,  injured  or  destroyed  by  them;  which  com- 
pensation shall  be  paid  before  such  taking,  or  paid  or  secured, 
at  the  election  of  such  corporation  or  individual,  before  such 
injury  or  destruction.  *  *  *  "  Independent  of  the  con- 
stitution, under  the  authority  of  the  Kemper  Case,  if  a  rail- 
road company  constructs  a  fill,  and  in  doing  so  interrupts 
the  natural  drainage  of  surface  water,  and  in  consequence  of 
which  it  caused  the  surface  water  to  flow  over  the  land  of  the 
upper  proprietor,  it  is  guilty  of  an  actionable  wrong.  Under 
the  section  of  the  constitution  quoted,  it  is  perfectly  clear 
that  one  whose  lands  are  damaged,  though  not  actually  taken 
by  a  railroad  corporation,  can  maintain  an  action  for  the 
injury.  Prom  the  averments  of  the  petition  the  appellee  rec- 
ognized that  it  was  necessary  that  the  surface  water  should 
pass  along  its  natural  outlet,  and,  to  facilitate  it,  constructed 
a  culvert.  It  permitted  it  to  fill  up  so  as  not  to  carry  the 
water  off  which  accumulated  at  or  near  its  mouth.  If  it  was 
its  duty,  as  we  believe  it  was,  to  permit  the  water  to  flow 
through  its  natural  outlet,  then  it  was  responsible  for  letting 
the  culvert  become  filled  up  so  as  to  prevent  its  outflow. 
The  effect  is  exactly  the  same  as  if  the  fill  had  been  made 
without  any  culvert.  The  judgment  is  reversed  for  proceed- 
ings consistent  with  this  opinion. 

BuRNAM,  J.  (dissenting).  Appellant  brought  this  suit 
to  recover  damages  alleged  to  have  been  caused  by  the  neg- 
ligent failure  of  appellee  to  keep  a  culvert  under  its  railroad 
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track  open,  in  consequence  of  which  the  surface  water  falling 
upon  his  land  was  dammed  up  and  flowed  back  upon  his 
property,  thereby  damaging  his  land  and  residence.  A 
demurrer  was  sustained,  and  his  petition  dismissed.  To 
reverse  that  ruling  this  appeal  is  prosecuted. 

There  is  no  averment  that  any  natural  drain,  through 
which  surface  water  falling  upon  his  lot  ran,  was  interfered 
with;  recovery  only  being  sought  on  the  ground  that  the 
natural  flow  of  surface  water  was  interfered  with.  There  is 
no  constitutional  or  statutory  provision  in  this  state  which 
authorizes  the  prosecution  of  this  suit ;  and  this  right,  if  it 
exists,  is  derived  from  the  common  law,  which  is  now,  and 
always  has  been,  in  force  in  this  state.  See  Const.  Ky. 
1792,  art.  8,  §  6;  Const.  Ky.  1799,  art,  6,  §  8;  Const.  Ky. 
1850,  art.  8,  §8;  Const.  Ky.  1891,  §  233.  The  same  pro- 
vision is  in  all  of  them,  and  is  as  follows :  ** All' laws  which 
on  the  first  day  of  June,  1792,  were  in  force  in  the  state  of 
Virginia,  and  which  are  of  a  general  nature,  and  not  local  to 
that  state  and  not  repugnant  to  this  constitution,  nor  to  the 
laws  which  have  been  enacted  by  the  general  assembly  of 
this  commonwealth,  shall  be  in  force  in  this  state  until  they 
shall  be  altered  or  repealed  by  the  general  assembly. "  That 
the  common  law  prevailed  in  Virginia  on  the  1st  day  of  June, 
1792,  will  not  be  disputed.  The  question,  then,  to  be  deter- 
mined is,  what  is  the  common  law  as  to  surface  water?  In 
all  of  the  text  writers  on  this  subject  it  is  held  that  the  right 
of  the  owner  of  land  to  occupy  and  improve  it  in  such  man- 
ner, and  for  such  purposes,  as  he  may  see  fit,  cannot  be 
interfered  with  by  any  consideration  of  injury  to  other  land, 
which  may  be  occasioned  by  the  flow  of  mere  surface  water 
in  consequence  of  the  lawful  appropriation  of  land  by  its 
owner  to  a  particular  use  or  enjoyment.  Nor  is  it  material, 
in  the  application  of  this  principle  of  law,  whether  the  party 
obstructs  or  changes  the  direction  and  flow  of  surface  water 
by  preventing  it  from  going  on  his  land  by  erecting  embank- 
ments, or  raising  the  level  of  his  o^n  land  so  as  to  throw  it 

19  (N  s)  A  &  E  R  Cas— 11 
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off  into  a  new  course  after  it  has  come  within  his  boundary. 
And  this  principle  of  law  applies  as  well  to  a  railroad  com- 
pany as  to  an  individual.     No  case  squarely  involving  this 
question  has  been  decided  by  this  court,  but  the  exact  ques- 
tion was  passed  upon  by  the  superior  court  in  the  cases  of 
Town  Co.  V,  Helwig,  14  Ky.  Law  Rep.  430,  and  Railroad 
Co.  V,  Wilson,  Id,  719.     In  Kemper  v.  City  of  Louisville, 
relied  on  in  the  opinion  of  the  majority  of  the  court,  the  suit 
was  for  obstructing  a  natural  drain,  and  it  is  not  authority 
in  a  proceeding  of  this  character.     The  position  taken   by 
the  superior  court  in  the  cases  decided  by  them  is  in  accord- 
ance  with  the  views  of    all  the  text   writers  to  which  our 
attention  has  been  called,  and  also  with  the  deliverances  of 
the  courts  of  last  resort  in  the  majority  of  the  states  in  the 
Union.     See  24   Am.  &  Eng.  Enc.  Law,  p.  970,  where  the 
question  is   fully  discussed   and   the  authorities  cited.     In 
Angell  on  Water  Courses  (sections   108,    108b)    the  author 
says  :  **The  right  of  an  owner  of  land  to  occupy  and  improve 
it  in  such  manner  as  he  may  see  fit,  either  by  changing  the 
surface  or  by  the  erection   of  buildings   or  other  structures 
thereon,  is  not  restricted  or  modified  by  the  fact  that  his  land 
is  so  situated  with  reference  to  that  of  an  adjoining  owner 
that  an  alteration  in  the  mode  of  its  improvement  or  occupa- 
tion  in   any  portion   of  it  will  cause    water,    which   may 
accumulate  thereon  by  snows  and  rains  falling  on  its  surface 
or  flowing  onto  it  over  the  surface  of  adjacent  lots,  either  to 
stand  in  unusual  quantities  on  the  adjacent  lands,  or  pass 
into  and  over  the   same  in   greater   quantities   or  in   other 
direction    than    they    were    accustomed    to    flow.     Where 
there   is    no  water  course  by    grant    or    prescription ,    and 
no    stipulation   exists   between    the    coterminous     proprie- 
tors   concerning    the    mode    in  which  their  respective  par- 
cels  shall   be  occupied  and  improved,  no  light  to  regulate 
and  control  the  surface  drainage  of  water  can   be   asserted 
by   the    owner    of  the   lot    over    that     of     his     neighbor. 
*Cujus    est    solum,    ejus  4:st    usque  ad    caelum,'   is  a    gen- 
eral rule  applicable    to    the    use    and  enjoyment   of  real 
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property ;  and  the  right  of  a  party  to  the  free  and  unfettered 
control  of  his  own  land,  above,  upon,  and  beneath  the  sur- 
face, cannot  be  interfered  with  or  constrained  by  any  consid- 
eration of  injury  to  others  which  may  be  occasioned  by  the 
flow  of  mere  surface   water  in  consequence   of  the   lawful 
appropriation  of  land  by  its  owner  to  a  particular   use  or 
mode  of  enjoyment.     Nor  is  it  at  all  material,  in  the  appli- 
cation of  this  principle  of  law,  whether  the  party  obstructs 
or  changes  the  direction  and  flow  of  surface  water  by  prevent- 
ing it  from  coming  within  the  limits  of  his  land,  or  by  erecting 
barriers  or  changing  the  level  of  the  soil,  so  as  to  turn  it  off  in  a 
new  course  after  coming  within  his  boundaries,  and  cause  it  to 
flow  in  a  new  direction  on  land  of  a  coterminous  proprietor, 
where  it  has  not  previously  been  accustomed  to  flow.     The 
obstruction  of  surface  water,  or  the  alteration  in  the  flow  of  it, 
a£fords  no  cause  of  action  in  behalf  of  a  person  who  may 
suffer  loss  or  detriment  therefrom  against  one  who  does  not 
act  inconsistent  with  the  due  exercise  of  dominion  of  his 
own  soil.     A  person  may  improve  any  portion  of  his  land, 
although  he  may  cause  the  surface  water  thereon,  whenceso- 
ever  it  may  come,  to  pass  off  in  a  different  direction  and  in 
larger  quantities  than  previously.     If  such  an   act  causes 
damage  to  adjacent  land,  it  is  damnum  absque  injuria.     It 
makes  no  difference  in  the  application  of  this  rule  that  the 
land  is  naturally  wet  and  swampy.     The  coterminous  pro- 
prietor may  change  the  situation  or  surface  of  his  land  by 
raising  or  filling  it  to  a  higher  grade,  by  the  construction  of 
dykes,  the  erection  of  structures,  or  by  other  improvements 
which  cause  water  to  accumulate  from  natural  causes  on  adja- 
cent land,  and  prevent  it  from  passing  off  the  surface.     Such 
consequences  are  the  necessary  result  of  the  lawful  appro- 
priation of  land,  whatever  may  be  its  nature,   although  they 
may  cause  loss  and  detriment  to  others."     Mr.  Gould,  in 
his  work  on  Waters  (section  267),  says :  ''A  landowner  may 
change  the  grade  of  its  surface,  and  if,  in  the  absence  of 
grant,    prescription,   or  mutual    stipulation,    mere  surface 
water  or  natural  drainage  is  displaced,  obstructed,  or  caused 
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to  accumulate  on  adjoining:  land»  or  upon  a  street  or  high- 
way, no  right  of  action  arises."  In  Jones  on  Basements 
(sections  759,  760)  the  author  says:  **Under  the  rule  of 
common  law,  the  owner  of  the  upper  estate  may  appropriate 
or  withhold,  and  the  owner  of  the  lower  estate  may  repel, 
surface  water,  or  water  superficially  percolating  on  the 
surface  of  his  estate.  Under  this  rule,  surface  water  is 
regarded  as  a  common  enemy,  which  every  one  may  get  rid 
of  as  best  he  can.  The  owner  of  the  upper  estate  may  with- 
hold such  water,  and  prevent  it  from  reaching  the  lower 
land.  Such  water  belongs  absolutely  to  the  owner  of  the 
land  on  the  surface  of  which  it  is  found.  No  doubt,  all 
the  water  falling  from  heaven,  and  shed  upon  the  surface  of 
a  hill,  at  the  foot  of  which  runs  a  brook,  must,  by  the 
natural  force  ot  gravity,  find  its  way  to  the  bottom  and  so 
into  the  brook;  but  this  does  not  prevent  the  owner  of  the 
land  on  which  it  falls  from  dealing  as  he  may  please  and 
appropriating  it.  He  cannot,  it  is  true,  if  the  water  has 
arrived  at,  and  is  flowing  in,  some  natural  channel  already 
formed.  But  he  has  a  perfect  right  to  appropriate  it  before 
it  arrives  at  such  channel."  The  owner  of  land  may  prevent 
surface  water  accumulated  elsewhere  from  coming  upon  it, 
or  he  may  alter  the  natural  course  of  such  water,  although 
he  may  thereby  make  it  flow  upon  the  adjoining  land  of 
another  to  its  injury.  In  section  773  the  same  author  says : 
"A  railroad  company  may  erect  a  solid  embankment,  and 
stop  the  flow  of  surface  water,  in  those  states  in  which  an 
individual  is  allowed  to  do  the  same  thing.  A  railroad 
company  has  the  same  right  as  an  individual  to  divert  or 
obstruct  the  flow  of  surface  water.  No  exception  is  shown 
to  the  general  rule  by  the  fact  that  a  Culvert  could  have 
been  placed  in  such  embankment  sufiScient  to  have  afforded 
an  outlet  to  all  such  water,  nor  by  the  fact  that  a  culvert 
was  placed  therein  insufficient  to  afford  such  outlet." 
Dillon,  in  his  work  on  Municipal  Corporations,  speaking  of 
surface  water,  says:  ''This  the  law  very  largely  regards  (as 
I«ORD  Tbntbrdbn  phrases  it )  as  a  common  enemy.     *    *    * 
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On  the  one  hand,  the  owner  of  the  property  may  take  such 
measures  as  he  deems  expedient  to  keep  the  surface  water 
off  from  him,  or  turn  it  from  his  own  premises  onto  the 
street;  and,  on  the  other  hand,  the  municipal  authorities 
may  exercise  their  power  in  respect  to  the  gradation, 
improvement,  and  repair  of  streets,  without  being  liable  for 
the  consequential  damages  caused  by  surface  water  to 
adjacent  property."  See  section  798  and  notes.  To  the 
same  effect  are  Ang.  Water  Courses,  108;  Add.  Torts,  105; 
Cooley,  Torts,  574;  Hil.  Torts,  584.  In  Railroad  Co.  v. 
Hammer,  22  Kan.  763,  31  Am.  Rep.  216,  Judge  Brewer 
says:  "The  simple  fact  that  the  owner  of  one  tract  of  land 
raises  an  embankment  upon  it  which  prevents  the  surface 
water  falling  and  running  upon  the  land  of  an  adjacent 
owner  from  running  off  said  land,  and  causes  it  to  accumu- 
late thereon,  to  its  damage,  gives  the  latter  no  cause  of 
action  against  the  former;  nor  is  the  rule  changed  by  the 
fact  that  the  owner  is  a  railroad  corporation,  and  its  embank- 
ment raised  for  the  purpose  of  a  railroad  track,  nor  by  the 
fact  that  a  culvert  could  have  been  made  under  said  embank- 
ment sufficient  to  have  afforded  an  outlet  for  all  such  surface 
water,  nor  by  the  fact  that  a  culvert  was  placed  therein 
insufficient  to  afford  an  outlet." 

In  my  opinion,  section  242  of  the  constitution  has  no  appli- 
cation to  the  facts  of  this  case,  and  no  good  reason  exists 
why  this  ancient  rule  of  the  common  law  should  be  aban- 
doned, and  the  rule  of  civil  law  adopted,  by  judicial  con- 
struction, as  every  structure  upon  lower  land  necessarily 
interferes  with  the  flow  of  surface  water.  This  is  especially 
true  of  railroads.  In  this  state  they  consist  of  a  succession 
of  cuts  and  embankments,  and  every  embankment  necessa- 
rily interferes  to  some  extent  with  the  flow  of  surface  water. 
The  placing  of  a  culvert  under  an  embankment  does  not 
allow  it  to  flow  as  it  did,  but,  on  the  contrary,  concentrates 
it  in  one  place,  and  discharges  it  upon  the  lower  ground 
through  this  artificial  channel,  which  is  contrary  both  to  the 
common  and  civil  law.     See  Gould,  Waters,  §  271.     It  in 
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fact  forces  railroads  in  all  cases  to  substitute  trestles  for 
embankments  in  the  constuction  of  railroads,  as  there  is  no 
other  way  in  which  the  water  will  flow  in  its  accustomed 
manner.  In  my  opinion,  the  rule  of  common  law,  as  hereto- 
fore existing  in  this  state,  best  promotes  the  interest  of  the 
public  and  individual,  and  the  application  of  the  rule  laid 
down  in  the  majority  opinion  would  in  many  places,  and  in 
a  large  portion  of  the  state,  materially  retard  many  useful 
and  profitable  improvements,  and  seriously  interfere  with  the 
construction  of  new  railroads.  For  these  reasons,  I  feel 
constrained  to  dissent  from  the  opinion  of  the  majority  of 
the  court. 


Southern  Ry.  Co. 

V. 

Hood  et  al. 

{Supreme  Court  of  Alabama ,  June  12 ^  1900,) 

Eminent  Domain — Refusal  to  Make  Compensation — Ejectment — 
Bill  to  Enjoin.* — If  a  railroad  company  takes  possession  of  land  for 
its  rig-ht  of  way  without  the  owner's  consent  or  without  having  made 
just  compensation,  in  condemnation  proceedings,  the  fact  that  the 
owner  had  knowledge  of  the  construction  of  the  road,  and  allowed 
the  company  to  expend  large  sums  of  money  for  such  purpose,  will 
not  prevent  him  from  ousting  the  company  by  ejectment  if  it  refuses 
to  make  just  compensation  ;  and  a  bill  to  restrain  such  ejectment  is 
fatally  defective  if  it  does  not  offer  to  make  compensation. 

Same — Same — Same — Liability  of  Succeeding  Company.  —  The 
contention  that  a  railroad  company  succeeding  the  company  so 
taking  possession  of  land  is  not  liable  to  make  just  compensation, 
where  its  predecessor  has  failed  to  do  so,  is  without  merit. 

Appeal  by  complainant  from  Etowah  county  chancery 
court.     Affirmed, 

Burnett y  Hood  &  Murphy ^  ior  appellant. 
Dortch  &  Martin,  for  appellees. 

♦See  notes,  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  830  et  seq. 
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Harai^son,  J.  Article  1,  §  24,  of  the  state  constitution 
provides,  that  ''private  property  shall  not  be  taken  or  applied 
for  public  use,  unless  just  compensation  be  first  made  there- 
for ;  nor  shall  private  property  be  taken  for  private  use,  or  for 
the  use  of  corporations  other  than  municipal,  without  the 
consent  of  the  owner:  provided,  however,  that  the  general 
assembly  may,  by  law,  secure  to  persons  or  corporations  the 
right  of  way  over  the  lands  of  other  persons  or  corporations, 
and  by  general  laws  provide  for  and  regulate  the  exercise  by 
persons  and  corporations  of  the  rights  herein  reserved ;  but 
just  compensation  shall,  in  all  cases,  be  first  made  to  the 


owner.'* 


Article  14,  §  7,  again,  on  the  same  subject,  provides,  that 
"municipal  and  other  corporations  and  individuals  invested 
with  the  privilege  of  taking  private  property  for  public  use, 
shall  make  just  compensation  for  the  property  taken,  injured, 
or  destroyed  by  the  construction  or  enlargement  of  its  works, 
highways,  or  improvements,  which  compensation  shall  be 
paid  before  such  taking,  injury  or  destruction." 

Agreeably  with  the  provisions  of  the  constitution  on  the 
subject,  the  general  assembly  long  ago  enacted  legislation  for 
the  condemnation  of  the  lands  of  another  by  a  ''corporation 
organized  under  the  laws  of  this  state,  or  any  person,  or  asso- 
ciation of  persons,  proposing  to  take  lands,  or  to  acquire  an 
interest,  or  easement  therein,  for  any  uses  for  which  private 
property  may  be  taken.'*  Code,  §  1712  <?/  seg.  The  corpo- 
ration, person  or  persons  proposing  to  take  the  lands  of 
another  for  such  uses,  must  become  the  mover  or  movers  in 
any  condemnation  proceeding  thus  authorized.  No  provi- 
sion is  made  for  the  owner  of  the  land  to  initiate  any  such 
proceeding;  and  at  law  he  cannot  compel  the  payment  of 
compensation  for  his  property  before  it  is  taken,  injured  or 
destroyed.  Palling  back  upon  his  constitutional  rights,  how- 
ever, if  his  property  has  been  taken,  injured  or  destroyed, 
without  his  consent,  he  may  treat  the  intruder  as  a  trespasser, 
and  bring  an  action  of  trespass  or  an  action  of  ejectment 
against  him,  or  enjoin  him  by  bill  in  equity  from  such  unlaw- 
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ful  interference,  until  just  compensation  has  been  ascertained 
and  paid.  Jones  v.  Association,  70  Ala.  227, 14  Am.  &  Bng. 
R.  Cas.  17,  s.  c.  68  Ala.  48;  Railroad  Co.  v.  Matthews,  99 
Ala.  27,  10  South.  267.  Discussing  the  same  principle  in 
another  connection,  we  held  that  ** whenever  any  person,  cor- 
poration, or  authority,  invested  with  the  power  of  eminent 
domain,  undertakes  to  exercise  such  power,  by  appropriat- 
ing private  property  to  its  own  use  or  benefit,  without  first 
complying  with  the  constitution,  a  court  of  equity  has  juris- 
diction to  enjoin  such  undertaking,  until  compensation  has 
been  first  paid  to  the  owner,  his  title  or  interest  being  admitted 
or  clear,  and  that,  without  regard  to  any  questions  of  irrepar- 
able injury.'*  Birmingham  Traction  Co.  v.  Birmingham 
Railway  &  Electric  Co.,  119  Ala.  129,  24  South.  368;  Id,, 
119  Ala.  137,  24  South.  502,  43  L.  R.  A.  233. 

These  well-recognized  principles  are^in  no  sense  qualified 
or  shaded  by  that  other  doctrine  so  well  settled  in  this  court 
and  in  others,  that  while  a  railroad  company  has  no  right  to 
KminontDo-  ^uter  upou  and  take  possession  of  the  lands  of 
SaSiiSo^S?  another, — ^without  his  consent  or  without  hav- 
m^tment-         lugmadc  ]ust  compensation  therefor  in  proceed- 

Bin  to  Xtojoln.  , 

ings  for  the  condemnation  of  the  land, — if  it 
does  enter  and  construct  its  track  thereon,  and  the  owner  has 
knowledge  that  the  company  is  proceeding  to  locate  and  con- 
struct its  road  on  his  land,  and  allows  him  to  do  so,  and 
allows  him  to  expend  large  sums  of  money  on  improvements 
for  such  purpose,  he  will  be  estopped  from  ousting  the  com- 
pany by  ejectment,  if  the  company  is  willing  to  then  make 
just  compensation  such  as  its  taking  involved.  While  this 
is  clear,  it  works  no  estoppel  against  the  owner  from  claim- 
ing just  compensation.  Nothing  short  of  an  acquiescence  in 
an  adverse,  hostile  possession  of  sufficient  duration  to  toll  the 
entry,  will  bar  such  a  claim.  South  &  N.  A.  R.  Co.  v.  Alabama 
G.  S.  R.  Co.,  102  Ala.  236,  14  South.  747;  Cowan  v.  Rail- 
road Co..  118  Ala.  554,  23  South.  754;  Thornton  v.  Rail- 
road Co.,  84  Ala.  114,  4  South.  197;  East  &  West  R,  Co. 
V.  East  Tennessee,  V.  &  G.  R.  Co.,  75  Ala.  280. 
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The  trespass  in  this  case>  as  shown,  was  made  in  the 
beginning,  by  the  Rome  &  Decatur  Railroad  Compan}"^, 
which  entered  on  the  land  of  respondents  some  of  whom 
were  and  are  infants,  and  constructed  and  operated  its  road. 
This  company  went  into  the  hands  of  a  receiver,  who  sold 
the  road  under  orders  of  court,  and  the  East  Tennessee, 
Virginia  &  Georgia  Railroad  Company  purchased,  went  into 
possession  and  operated  the  same,  until  it,  also,  went  into 
the  hands  of  a  receiver,  who  sold  under  orders  of  court ; 
when  the  complainant  company  purchased,  went  into  and 
has  continued  since  in  possession,  and  is  now,  as  owner, 
operating  the  road,  carrying  freight,  passengers,  and  the 
United  States  mails.  It  is  not  shown  that  either  of  these 
companies  ever  paid  anything  for  the  right  of  way  over 
respondents'  land,  nor  did  either  ever  institute  proceedings 
under  the  statute  to  condemn  said  land  to  the  uses  of  said 
companies  or  either  of  them.  Under  these  conditions,  re- 
spondents have  instituted  their  action  in  ejectment  in  the 
law  court  to  recover  the  possession  of  their  property.  There 
is  no  pretense  that  they  are  not  the  owners  of  the  fee  in  the 
land  sued  for,  nor  is  there  any  that  they  have  ever  been 
compensated  therefor.  It  is  urged,  however,  as  a  basis  for 
the  equities  of  the  bill,  that  respondents  ought  not  be  allowed 
to  eject  complainant,  since  by  their  failure  to  assert  their 
rights,  they  have  allowed  complainant  and  the  public  as  well 
to  acquire  rights,  which  a  court  of  equity  will  not  allow  to  be 
impaired.  It  is  a  bill  which  asserts  an  equity  and  seeks  to 
have  it  declared.  In  all  such  cases,  the  maxim  is  of  special 
application,  that  he  who  seeks  equity  must  offer  to  do  equity, 
and  thereby  give  the  court  jurisdiction  to  decree  against  him 
and  in  favor  of  his  adversary,  so  far  as  equity  may  require  it. 
Micou  V.  Ashurst,  55  Ala.  607,  611 ;  Mortgage  Co.  v.  Sewell, 
92  Ala.  163,  169,  9  South.  143,  13  I<.  R.  A.  299;  Grider  v. 
Mortgage  Co.,  99  Ala.  281,  12  South.  775;  Giddens  v.  Boil- 
ing, 99  Ala.  319,  13  South.  511.  The  defendants  in  the 
cause  being  the  owners  of  the  title,  as  the  bill  seems  to  con- 
cede, might  have  filed  their  bill  for  compensation,  and  it 
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would  have  been  sustained  and  made  effective,  if  necessary, 
by  injunction  against  the  further  operation  of  the  road  until 
defendants*  damages  were  properly  ascertained  and  paid,  or 
until  the  company  obtained  the  right  of  way  in  legal  form. 
Thornton  z/.  Railroad  Co.,  supra \  Cowan  v.  Railroad  Co., 
supra.  This  privilege,  however,  did  not  prevent  their  bring- 
ing their  action  for  the  recovery  of  the  land,  which  they  were 
entitled  to  prosecute  to  judgment  and  the  dispossession  of 
complainant,  unless  it  pays  just  compensation.  This  is  the 
only  principle  on  which  a  court  of  equity  can  consistently 
with  its  long-established  rules  of  procedure,  entertain  the 
suggestion  of  equity  in  a  bill  of  this  character.  Without 
offering  to  do  so,  complainant  seeks  a  large  equity  on  its 
side,  and  denies  a  small  one  to  its  adversaries,  though  the 
right  of  respondents  find  protection  in  the  constitution  of  the 
state.  The  entertainment  of  such  a  bill  properly  filed,  fur- 
nishes an  illustration  of  the  adaptive  powers  of  a  court  of 
equity  to  meet  the  new  and  varied  necessities  and  exigencies 
of  society  and  the  trade  and  commerce  of  the  country.  All 
equities  of  whatever  character,  may  be  balanced  and  settled 
between  contending  parties,  on  the  golden  rules  of  the  court, 
that  he  who  seeks  equity  at  its  hands,  must  appear  with 
clean  hands,  and  offer  to  do  equity  to  his  adversarj'.  With- 
out the  application  of  such  rules  to  this  case,  the  constitution 
shielding  the  defendants  against  the  taking  of  their  property 
would  be  subverted,  and  a  cardinal  principle  of  equity  set 
aside.  Having  acquired  jurisdiction  of  such  a  case  on  proper 
bill  filed,  the  court  has  adequate  power  to  ascertain  and  decree 
the  amount  to  be  paid  as  damages.  BankY.  Thompson,  116 
Ala.  166.  22  South.  668. 

The  contention  that  the  complainant  as  successor  to  the 
Rome  &  Decatur  Railroad  Company  is  not  liable,  as  was  the 
o-      a  original  company,  to  pay  the  compensation  to 

SfsSSSSSSi'^  which  respondents  may  be  entitled,  is  entirely 
Company.  wanting  in   merit.      Cowan  v.   Railroad   Co., 

supra, 

AflSrmed. 
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COMMBKCIAL  ICB   Co. 

V, 

Philadelphia  &  R.  Ry.  Co. 

{Supreme  Court  of  Pennsylvania^  Oct,  8,  /goo,) 

Destruction  of  Ice  by  Oil  from  Tank  Car — Unavoidable  Accident 
and  Negligence — Proximate  Cause. — Where,  without  neglig'ence  on 
the  part  of  defendant  railroad,  more  than  sufficient  oil  to  destroy  all 
the  ice  on  a  pond  escaped  throug'h  a  hole  in  a  tank  car  and  spread 
oyer  the  ice,  the  fact  that  the  trainmen  opened  a  valve,  and  allowed 
more  oil  to  flow  upon  the  ice,  could  not  render  the  company  liable 
for  its  destruction. 

Appeal  by  plaintiff  from  Philadelphia  county  court  of 

common  pleas.     Affirmed. 

* 

Page^  Allinson  &  Penrose^  for  appellant. 

John  G,  Lamb  and  Thomas  Hart,  Jr.,  for  appellee. 

McCoLLUM,  J.  The  only  question  presented  for  our  con- 
sideration on  this  appeal  is  whether  the  learned  court  below 
erred  in  directing  the  jury  to  return  a  verdict  for  the  defend- 
ant,  and  in  entering"  a  judgment  thereon.  The  suit  was  insti- 
tuted and  tried  in  a  court  of  common  pleas  in  Philadelphia, 
and  appears  to  have  been  based  on  the  alleged  negligence  of 
the  Philadelphia  &  Reading  Railway  Company.  It  seems 
that  at  about  7  o'clock  on  the  morning  of  February  9,  1897, 
a  freight  train  in  the  control  of  the  defendant  company  was 
obstructed  by  the  derailment  of  four  of  its  cars  at  or  near  the 
Bast  Mahony  tunnel.  One  of  the  derailed  cars  was  a  tank 
car  containing  about  6,000  gallons  of  oil,  and  from  the  hole 
in  it,  caused  by  the  derailment,  at  least  two  gallons  a  minute 
escaped.  The  inhabitants  residing  in  the  vicinity  of  the  wreck 
having  learned  of  the  derailment  and  its  consequences,  pro- 
vided  themselves   with  buckets,  pails,   and   other  conven- 
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iences  for  the  collection  of  some  of  the  oil,  which  escaped 
through  the  hole  in  the  tank,  for  their  own  use.  It  was  a 
comparatively  small  part  of  the  oil  which  flowed  through  the 
breach  in  the  tank  that  was  collected  in  the  neighborhood  of 
the  wreck.  An  effort  was  made  to  close  the  breach  in  the 
tank,  but  it  was  unavailing,  and  the  oil  continued  to  flow 
through  the  opening  caused  by  the  derailment.  Resort  was 
then  had  to  pumping  the  oil  from  the  tank  through  a  trough 
into  an  empty  oil  car  procured  to  receive  it,  but  a  high  wind 
was  blowing  from  the  east,  which,  when  the  oil  came  out  of 
the  mouth  of  the  pump  to  the  trough,  carried  a  considerable 
portion  of  it  from  the  main  tank  over  towards  and  across  the 
siding.  The  pumping  was  continued  from  the  time  it  com- 
menced until  dark,  a  period  of  at  least  four  hours.  At  that 
time  the  oil  had  flowed  through  the  hole  in  the  tank  from  10 
to  11  hours  at  the  rate  above  stated,  and  the  conclusion 
arrived  at  was  that,  under  the  circumstances,  the  pumping 
should  be  abandoned,  and  the  valve  at  the  bottom  of  the  tank 
should  be  opened.  The  conclusion  reached  was  acted  upon, 
and  the  bulk  of  the  oil  then  in  the  tank  escaped  during  the 
night  through  the  open  valve  and  the  breach  in  the  tank 
which  was  the  result  of  the  derailment  of  the  car. 

It  is  conceded  by  the  Commercial  Ice  Company  that  the 
defendant  company  is  not  chargeable  with  negligence  in  the 
derailment  of  the  cars  which  constituted  the  cause  of  the  wreck 
and  its  consequences.  It  does  not  allege  that  the  defendant 
is  responsible  for  the  loss  incurred  or  damage  done  by  the 
flow  of  the  oil  through  the  hole  in  the  tank,  but  it  charges 
the  defendant  with  negligence  in  opening .  the  valve  of  the 
tank,  and  allowing  the  oil  to  flow  through  it.  This  is  cer- 
tainly an  insignificant  claim,  in  view  of  the  fact  that,  accord- 
ing to  the  testimony  of  the  plaintiff*s  principal  witness,  at 
least  1>000  gallons  of  oil  flowed  through  the  holes  in  the  tank 
into  the  dirt  on  the  bank  of  the  railtoad,  and  from  it  into 
the  streams  which  carried  the  oil  into  the  plaintiff's  ice  pond. 
It  cannot  be  doubted  that  the  oil  which  passed  through  the 
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hole  in  the  tank  before  the  valve  was  opened  was  more  than 
sufficient  to  destroy  all  the  ice  which  then  remained  in  the 
pond.  In  view  of  these  obvious  facts,  we  are  satisfied  that 
the  learned  court  below  committed  no  error  in  directing  the 
jury  to  return  a  verdict  for  the  defendant.  Judgment 
affirmed. 


Calvert 

V, 

Southern  Ry.  Co. 

{Supreme  Court  of  South  Carolina,  Aug,  lo,  r^oo.) 

Foreign  Corporations — Adoption — Citizenship — Statute — Removal 
to  Federal  Court.* — A  foreign  corporation,  by  complying  with  tlie 
statute  of  South  Carolina  entitled  ''An  act  to  provide  the  manner  in 
which  railroad  companies  incorporated  under  the  laws  of  other  states 
or  countries  may  become  incorporated  in  this  state,"  does  not  become 
a  citizen  of  the  state  so  as  to  prevent  removal  on  the  ground  of 
diverse  citizenship  of  an  action  to  which  it  is  a  party,  as  such  com- 
pliance does  not  create  a  new  corporation  out  of  natural  persons,  but 
merely  eifects  the  domestication  or  adoption  of  an  existing  corpora- 
tion. 

Appeal  by  defendant  from  Abbeville  county  common 
pleas  circuit  court.     Reversed. 

T.  P.  Cothran,  for    appellant. 
W,  N.  Gray  don,  for  respondent. 

Jones,  J.  This  action  was  for  $10 ,000  damages  for  the 
alleged  negligent  killing  of  plaintiff's  intestate  by  the  defend- 
ant company  on  its  line  of  railway  in  Abbeville  county,  in 
this  state.  Before  entering  upon  trial  the  defendant  inter - 
I>osed  an  objection  to  the  jurisdiction  of  the  court,  on  the 
ground  of  defendant's  right  to  remove  said  cause  to  the 
circuit  court  of  the  United  States,  based  upon  the  following 
agreed  statement  of  facts :     "  (1 )  That  the  Southern  Railway 

*See  note  at  end  of  case. 
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Company  on  the  18th  of  June,  1894,  became  a  corporation 
under  the  laws  of  the  state  of  Virginia.  (2)  That  said 
Southern  Railway  Company  has  complied  with  the  constitu- 
tion (article  9,  §  8),  and  with  the  acts  of  assembly  of  said 
state  in  reference  to  foreign  corporations  doing  business  in 
this  state,  by  filing  with  the  secretary  of  state  a  certified  copy 

of  its  charter,  on  the  day  of  January,  1897,   and  by 

filing  the  same   with  the  register   of  mesne  conveyance  of 

Abbeville  county   on    April  ,    1896.     (3)     That  on 

the day  of  July,  1899,  the  defendant  filed  with  the  clerk 

of  the  court  of  common  pleas  of  Abbeville  county  its  petition 
for  removal  of  this  cause  to  the  circuit  court  of  the  United 
States  for  the  district  of  South  Carolina,  and  accompanied 
said  petition  with  a  properly  executed  bond,  as  required  by 
law.  Said  petition  and  bond  w<^re  filed  within  the  time 
required  by  the  statutes  of  South  Carolina  for  answering  the 

complaint  herein.     (4)  That  thereafter,  on  the  day  of 

July,  1899,  the  defendant  served  upon  plaintiff's  attorneys 
its  answer  in  this  case.  (5)  That  within  the  time  required 
by  law  the  defendant  filed  with  the  clerk  of  the  United  States 
circuit  court  for  the  district  of  South  Carolina  a  certified  copy 
of  the  record  in  said  cause,  and  procured  the  said  cause  to 
be  docketed  in  said  last-named  court.  The  plaintiff  does  not 
waive  the  objection  that  such  filing  and  docketing  cannot  be 
made  until  the  state  court  signs  an  order  allowing  removal 
of  said  cause  to  the  U.  S.  court.  (6)  That,  notwithstanding 
said  proceedings  for  removal,  the  plaintiff  has  procured  said 
cause  to  be  docketed  upon  calendar  1  of  the  court  of  common 
pleas  for  Abbeville  county.**  The  circuit  court  overruled  the 
objection,  on  the  authority  of  Mathis  v.  Railway  Co.,  53  S. 
C.  257,  31  S.  E.  240,  and  from  the  order  in  the  premises  is 
this  appeal. 

The  question  of  the  right  of  the  defendant  company  to 
remove  a  similar  cause,  on  substantially  the  same  state  of 
facts,  was  considered  in  the  recent  case  of  Wilson  z/.  Railway 
Co.,  12  Am.  &  Eng.  Corp.  Cas.,  N.  S.,  611   (filed  on  the  2d 
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day  of  August,  1900) ,  36  S.  E.  701,  wherein  the  case  of  Mathis 
V.  Railway  Co.,  supra^  was  overruled,  and  the  right  of  defend- 
ant to  remove  on  the  ground  of  diverse  citizenship  and  non- 
residence  was  sustained.  That  decision  controls  this  case. 
Upon  the  filing  of  the  required  petition  and  bond  for  removal , 
the  state  court  has  no  jurisdiction  to  proceed  further.  Mar- 
shall V.  Holmes,  141  U.  S.  595, 12  Sup.  Ct.  62,  35  L.  Ed. 
870;  Pelzer  Mfg.  Co.  v.  Sun  Fire  Office,  36  S.  C.  213.  15  S. 
E.  562 ;  Dunham  v,  Carson,  37  S.  C.  279, 15  S.  E.  960.  The 
judgment  of  the  circuit  court  is  reversed. 

PoPB,  J. ,  dissenting. 


NOTE. 

Foreign  Corporations — Right  to  Remove  Cause  to  Federal  Court 
—Effect  of  State  Legislation.— See  Wilson  v.  Southern  Ry.  Co.  (S. 
Car.),  12  Am.  &  Bng.  Corp.  Cas.,  N.  S.,  611.  Although  the  same 
persons  are  incorporated  by  the  same  corporate  name,  with  the  same 
powers  and  for  the  same  purposes,  by  another  state,  it  is  not  thereby 
created  a  citizen  of  the  other  state,  so  as  to  be  deprived  of  its  privilege 
to  remove  a  cause  to  a  federal  court  on  the  ground  of  diverse  citizen- 
ship. Missouri,  K.  &  T.  R.  Co.  v.  Texas  &  St.  L.  R.  Co.  (Tex.),  10 
Fed.  Rep.  497,  4  Woods  360. 

While  a  corporation,  by  the  same  name  may  be  chartered  by  two 
states,  clothed  with  the  same  capacities  and  powers,  and  intended  to 
accomplish  the  same  objects,  and  is  exercising  the  same  powers  and 
duties  in  both  states,  it  remains  a  citizen  of  the  state  by  which  it  was 
originally  created,  and  retains  the  privilege  of  removing  a  cause  from 
a  court  of  the  other  state  to  a  federal  court  on  the  ground  of  diverse 
citizenship.  Rece  v.  Newport  News,  etc.,  Co.,  32  W.  Va.  164,  9  S.  E. 
Rep.  212,  3  L.  R.  A.  572.  See  also,  Memphis  R.  Co.  v.  Alabama,  107 
U.  S.  581,  27  L.  Ed.  518 ;  Chicago  &  N.  W.  R.  Co.  v,  Whitton.  80  U.  S. 
270,  20  L.  Ed.  571 ;  Home  Ins.  Co.  v,  Morse,  87  U.  S.  445,  22  I^.  Ed.  365; 
Metropolitan  Life  Ins.  Co.  v.  Harper,  Fed.  Cas.  No.  9,505  ;  Northwest- 
em  Mut.  Life  Ins.  Co.  v.  Elliott  (C.  C),  5  Fed.  225  ;  Orange  Nat. 
Bank  v.  Traver  (C.  C),  7  Fed.  146 ;  Merchants'  Mfg.  Co.  v.  Grand 
Trunk  Ry.  Co.  (N.  Y.),  11  Abb.  N.  C.  183 ;  Thorns  v.  Greenwood,  6 
Ohio  Dec.  639,  7  Am.  Law  Rec.  320. 

Although  defendant  has  a  dual  corporate  capacity  by  reason  of 
incorporation   under    the    laws    of  a  foreign  state   and  by   virtue 
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of  having  voluntarily  taken  advantage  of  the  statute  of  North 
Carolina  requiring  foreign  corporations  to  become  domestic 
corporations  either  by  reincorporation  or  adoption,  yet  where 
the  action  is  brought  in  North  Carolina  against  defendant  as 
a  domestic  corporation  for  an  injury  inflicted  within  the  state, 
defendant  is  not  entitled  to  remove  the  cause  to  a  federal  court  on 
the  ground  of  diverse  citizenship.  Debnam  v.  Southern  Bell  Tel. 
Co.  (N.  Car.),  12  Am.  &  Eng.  Corp.  Cas.,  N.  S.,  358. 


Watson 
Albany  &  N.  Ry.  Co. 

{Supreme  Court  of  Georgia,  June  5,  iqoo,^ 

Railroads— Corporate  Existence— Purchaser  at  Judicial  Sale.*-* 
The  issuance  by  the  secretary  of  state  of  a  certificate  of  incorporation 
to  those  who  had  purchased  at  judicial  sale  the  property  and  fran- 
chises of  a  railway  company  does  not,  ipso  facto,  create  a  corporation 
authorized  to  operate  the  railroad  and  exercise  the  franchises  of  that 
company.  Such  a  corporation  does  not  come  into  complete  existence 
until  after  organization  under  the  certificate  in  the  manner  prescribed 
by  law. 

(Syllabus  by  the  Court.) 

Error  by  plaintiff  from  Dooly  county  superior  court. 
Affirmed, 

Walters  &  Wallace  and  J.  T,  Hill,  for  plaintiff  in  error. 
W,  F.  Clark  and  D.  L,  Henderson,  for  defendant  in  error. 

Lumpkin,  P.  J.  On  the  trial  of  this  case,  which  was  an 
actiouiby  Watson  against  the  Albany  &  Northern  Railway 
Company,  the  court  directed  a  verdict  for  the  defendant,  and 
the  plaintiff  excepted.  In  his  petition  he  alleged  that  on  or 
about  the  18th  day  of  October,  1895,  he  was  in  the  employ- 
ment of  the  defendant  company  in  the  capacity  of  a  train 
hand,  and  sustained  serious   personal   injuries,   attributable 

*See  note  at  end  of  case. 
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to  the  negligence  of  the  defendant's  engineer.  As  a  witness 
in  his  own  behalf,  he  testified  that  he  was  injured  on  the  day 
above  mentioned.  The  ground  upon  which  the  verdict  was 
directed  against  him  was  that  on  that  date  there  was  no  such 
corporation  as  the  Albany  &  Northern  Railway  Company, 
and  that  consequently  the  plaintiff  failed  to  prove  the  essen- 
tial allegation  that  he  was  at  the  time  in  question  an  employee 
of  this  company.  The  evidence  in  this  connection  was,  in 
brief,  as  follows  :  At  a  judicial  sale  of  the  property  and  fran- 
chises of  the  Albany,  Florida  &  Northern  Railway  Company, 
which  occurred  on  the  17th  day  of  May,  1895,  Prank  L. 
Hamilton,  Luther  L.  Bent,  and  Henry  P.  Talmadge  became 
the  purchasers.  Subsequently  they  presented  to  the  secre- 
tary of  state  a  petition  for  incorporation  under  the  name  of 
the  Albany  &  Northern  Railway  Company,  and  a  certificate 
of  incorporation  was  issued  to  them  on  the  12th  day  of 
September,  1895.  They  did  not  formally  organize  under 
this  certificate  until  November  1,  1895,  on  which  day  they 
met,  adopted  a  common  seal,  issued  stock,  made  by-laws,  and 
elected  a  board  of  directors.  The  case,  therefore,  turns  upon 
the  question  whether  the  Albany  &  Northern  Railway 
Company,  immediately  upon  the  issuing  of  the  certificate  by 
the  secretary  of  state,  became  a  corporation  duly  authorized 
to  carry  on  the  business  of  running  a  railroad,  and  subject  to 
the  liabilities  incident  thereto,  or  only  became  such  on  the 
date  of  the  formal  organization  of  the  company.  We  think 
this  question  is  settled  by  the  provisions  of  paragraph  12  of 
section  2167  of  the  Civil  Code,  which  was  codified  from  the 
general  act  for  the  incorporation  of  railroad  companies, 
approved  December  17,  1892.  See  Acts  1892,  pp.  44,  45. 
That  paragraph  declares  that  the  purchasers  at  judicial 
sale  of  the  property  and  franchises  of  a  railroad  company, 
''their  associates  or  assigns,  may  organize  anew  by  filing  a 
petition  with  the  secretary  of  state,  requesting  to  be  substi- 
tuted for  the  original  petitioners  and  stockholders,  with  all 
their  powers,    rights,    privileges,     duties     and   liabilities, 

19  (n  s)  A  &  E  R  Cas— 12 
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*  *  *  when  said  new  incorporators  may  proceed  anew 
by  electing  new  directors  as  provided  by  the  act 
above  mentioned,"  ''and  may  distribute  and  dispose 
of  stock,  and  may  conduct  their  business  generally 
as  provided  by"  said  act;  and  such  ''purchasers  and 
their  associates  shall  thereupon  be  a  corporation,  with  all 
the  powers,  privileges  and  franchises  conferred  by,  and  be 
subject  to  the  provisions  of,"  said  act.  It  will  thus  be  seen 
that  the  purchasers  of  a  railroad  were,  under  the  provisions  of 
this  act,  given  the  right  to  "organize  anew"  by  filing  the 
prescribed  petition  with  the  secretary  of  state;  and,  upon  so 
doing,  the  "new  incorporators"  were  further  authorized  to 
"proceed  anew"  by  electing  directors,  distributing  and  dis- 
posing of  stock,  and  conducting  generally  the  business  of 
the  newly-formed  corporation.  The  phrase  declaring  that 
the  "purchasers  and  their  associates  shall  thereupon  be  a 
corporation"  means,  we  think,  that  they  shall  be  a  corpora- 
tion duly  authorized  to  exercise  the  franchises  of  a  railway 
company  only  after  having  proceeded  to  elect  directors,  etc., 
as  in  the  act  expressly  provided.  Under  the  provisions  of 
section  2168  of  the  Civil  Code,  which  were  taken  from  the 
act  of  1894  (Acts  1894,  p.  65),  the  mere  filing  of  a  petition 
by  such  purchasers  is  not  sufficient.  On  the  contrary,  they 
are  not  now  authorized  to  proceed  with  the  organization  of  a 
company  until  after  receiving  a  certificate  of  incorporation 
from  the  secretary  of  state.  They  may  then  proceed  to  elect 
directors  and  issue  stock,  but  not  until  these  things  have 
been  done  is  it  contemplated  that  the  newly- formed  corpora- 
tion shall  assume  control  and  management  of  the  property. 
It  is  to  be  observed  that  under  paragraph  11  of  section  2167 
of  the  Civil  Code,  the  party  or  parties  acquiring  by  purchase 
the  title  to  the  property  and  franchises  of  a  railway  company 
sold  under  judicial  process  may,  if  they  choose,  operate  the 
railroad  without  obtaining  a  new  charter.  If  they  do  this, 
they  are,  of  course,  responsible  to  the  public  and  to  their 
employees  for  the  manner  in  which  their  business  is  con- 
ducted.    In  case  they  elect   to  form   a  railway  corporation, 
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this  same  responsibility  will  rest  upon  them  until  they  shall 
have  proceeded  so  far  in  the  organization  of  such  corporation 
as  to  have  duly-appointed  officials  authorized,  in  behalf  of 
the  corporation,  to  accept  from  the  purchasers  a  surrender  of 
the  property  and  franchises  of  the  old  company.  Until  this 
point  is  reached,  the  liability  of  the  purchasers  must  necessa- 
rily continue,  and  not  until  it  is  reached  can  the  liability  of 
the  new  company  begin.  Where,  as  the  law  contemplates 
may  be  done,  and  as  is  usually  the  case,  the  purchasers,  in 
forming  the  new  corporation,  associate  with  themselves  other 
persons,  who  will  not  be  interested  in  the  affairs  of  the  rail- 
road until  the  company  is  duly  organized,  and  who  before 
that  time  can  have  no  voice  in  the  management  of  the  busi- 
ness, it  would  be  manifestly  unjust  to  hold  them  responsible 
for  the  consequences  of  the  negligence  or  mismanagement  of 
the  original  purchasers  before  complete  organization  took 
place,  and  possession  and  control  of  the  railroad  could  be 
surrendered  to  the  corporation.  It  certainly  cannot  be  seri- 
ously contended  that  the  general  assembly  ever  contem- 
plated such  a  result. 

Applying  what  is  above  said  to  the  facts  of  the  case  in 
hand,  it  follows  that  on  the  18th  of  October,  1895,  the  Albany 
&  Northern  Railway  Company  was  not  in  existence  as  a 
duly-organized  corporation.  It  did  not  actually  become 
such  until  the  1st  of  November  of  that  year.  It  therefore 
neither  had  nor  could  have,  prior  to  that  date,  a  servant  or 
employee ;  and  consequently  the  plaintiff's  allegations  that 
he  was  on  October  18th  injured  while  in  the  employment  of 
this  company,  and  that  his  injuries  were  caused  by  the  neg- 
ligence of  an  engineer  in  its  service,  were  not  established. 
This  being  so,  there  was  no  error  in  directing  a  verdict  in 
favor  of  the  defendant;  for  the  plaintiff  did  not,  as  it  was 
incumbent  upon  him  to  do,  prove  his  case  as  laid.  He  was 
at  that  time,  under  the  facts  in  evidence,  the  employee  of  the 
purchasers  of  the  property  and  franchises  of  the  old  Albany, 
Florida  &  Northern  Railroad  Company,  and  this  fact  pre- 
cluded   the    possibility   of  a   lawful   recovery   against  the 
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defendant  corporation.  See,  in  this  connection,  Railroad 
Co.  V.  Buice,  88  Ga.  180,  14  S.  K.  205,  and  Railroad  Co.  v. 
Strauss  (Ga.),  35  S.  B.  332.  Judgment  affirmed.  All  the 
justices  concurring,  except  Fish,  J.,  absent  on  account  of 
sickness. 

NOTE. 

Incorporation — Conditions  Precedent  to  Corporate  Existence. — 
Where  th^  act  of  incorporation  does  not  of  and  in  itself  confer  cor- 
porate capacity,  but  provides  for  the  doing*  of  certain  things,  upon 
the  doing-  of  which  the  company  shall  become  a  body  corporate,  the 
performance  of  such  things  constitutes  a  condition  precedent,  and 
until  performed,  the  company  has  no  corporate  existence.  St.  Joseph 
&  I.  R.  Co.  V,  Shambaugh,  106  Mo.  557, 17  S.  W.  Rep.  581. 
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(Court  of  Appeals  of  Kentucky,  Oct,  j,  igoo.) 

Allowing  Passenger  to  Alight  at  Point  beyond  Platform — Neg- 
ligence.*— Where  a  train  has  run  beyond  the  usual  place  for  discharg- 
ing passengers,  and  a  passenger,  with  knowledge  of  the  condition  of 
the  ground,  elects  to  alight  at  such  point,  and  so  informs  the  conductor, 
it  is  not  negligence  on  his  part  to  allow  her  to  do  so,  even  though 
she  has  to  exercise  more  than  ordinary  care  to  alight  in  safety. 

Same — Personal  Injuries—Proximate  Cause. — In  an  action  for 
injuries  to  a  passenger  alleged  to  have  been  caused  by  the  negligence 
of  defendant's  conductor  allowing  her  to  alight  at  a  dangerous  place 
beyond  the  platform,  it  appeared  that  she  was  suffering  from  an 
ordinary  case  of  varicose  veins  and  there  was  evidence  tending  to 
show  that  it  was  not  the  result  of  alighting  from  the  train.  Held, 
that  it  was  error  to  refuse  to  instruct,  at  defendant's  request,  that  she 
was  not  entitled  to  recover  against  the  railroad  on  account  of  the  condi- 
tion of  her  veins,  unless  it  was  the  direct  and  proximate  result  of 
defendant's  negligence  in  requiring  her  to  alight  at  the  time  and 
under  the  circumstances  she  did  alight. 

*See  Mensing  v,  Michigan  C.  R.  Co.  (Mich.),  12  Am.  &  Eng.  R. 
Gas.,  N.  8.,  223,  and  note,  p.  225. 
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Appeal  by  defendant  from  Jefferson    county    common 
pleas  division  circuit  court.     Reversed, 

Lyiileion  Cooke  and  Edward  W.  Hines,  for  appellant. 
A,  T.  Burgenin  and  Matt  O^Doherty,  for  appellee 

Burn  AM,  J.  This  is  a  suit  to  recover  damages  for  per- 
sonal injtiries  alleged  to  have  been  received  by  plaintiff  in 
alighting  from  one  of  defendant's  trains.  The  trial  by  a 
jury  resulted  in  a  verdict  for  the  plaintiff  for  o,^^Bt^t^ 
$3>000,  and  defendant  appeals.  The  facts  of 
the  case,  as  shown  by  the  testimony,  are  that  on  the  5th  day 
of  August,  1897,  plaintiff  bought  a  ticket  from  defendant's 
agent  at  Elizabethtown  for  South  Park,  with  the  assurance 
from  the  agent  that  she  would  be  allowed  to  get  off  at  Coral 
Ridge,  the  station  where  she  desired  to  stop.  The  train  ran 
about  100  yards  beyond  the  usual  stopping  place  at  Coral 
Ridge  before  it  was  checked  up,  and  when  the  train  stopped 
the  step  of  the  coach  in  which  appellee  was  riding  was  about 
2  or  25^  feet  from  the  ground.  The  conductor  says  that  he 
offered  to  have  the  train  backed  to  its  usual  stopping  place, 
but  that  appellee,  who  had  followed  him  out  of  the  car  and 
was  standing  upon  the  steps,  said  that  she  would  get  off 
where  the  train  stood  ;  and  his  statements  qn  this  point  are 
corroborated  by  the  newsboy,  Pitzpa trick,  and  also  by  the 
engineer  in  charge  of  the  train.  Appellee  and  her  son  testify 
that,  when  she  got  out  on  the  steps  for  the  purpose  of  alight- 
ing, she  remarked  to  the  conductor  that  it  was  a  rough  place  to 
get  off,  and  that  in  response  thereto  he  said  that  he  thought 
she  could  do  so  with  his  assistance  with  safety;  and  that 
thereupon  he  took  hold  of  her  right  arm,  and  assisted  her 
down;  and  that  she  weighed  250  pounds,  and  was  pregnant, 
and  that  she  delivered  a  child  five  months  thereafter;  and 
that  when  she  lit  upon  the  ground  she  felt  a  jar  and  stinging 
sensation  in  her  legs,  which  caused  her  great  pain  at  the 
time,  and  which  had  continued  ever  since,  and  which  finally 
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made  her  limp,  and  incapacitated  her  in  a  large  degree  from 
X)erforming  her  domestic  duties  and  walking  around.  She 
also  testifies  that  she  was  unable  to  move  from  the  spot  for 
15  or  20  minutes  after  the  train  left.  It  appears  from  the 
testimony  for  appellant  that  the  train  arrived  at  Coral 
Ridge  about  10  o'clock  in  the  morning,  and  that  the  place 
where  the  appellee  alighted  was  not  a  rough  one,  and  that 
there  was  no  reason  why  appellee,  with  ordinary  care  on 
her  part,  should  not  have  alighted  at  that  point  with  safety. 
It  also  introduced  testimony  which  conduces  to  show  that 
she  made  no  complaint  at  that  time  of  any  injury,  and  con- 
tinued to  perform  her  usual  duties.  Dr.  Ritter,  who  examined 
her  just  before  he  testified,  said  that  she  had  varicose  veins 
in  both  legs ;  that  this  was  frequently  the  result  of  pregnancy, 
and  was  not  the  result  of  any  sudden  distension  of  the  veins 
occasioned  by  a  sudden  jerk.  The  only  reason  offered  for 
supposing  the  varicose  condition  of  the  veins  of  the  appellee*s 
legs  at  the  time  of  the  trial  was  caused  by  stepping  from  the 
car  was  the  burning  sensation  she  felt  at  the  time.  And 
Dr.  Knright,  one  of  her  witnesses,  says  that  this  burning 
sensation  had  nothing  to  do  with  the  varicose  veins,  and  the 
varicose  veins  nothing  to  do  with  the  burning  sensation; 
that  this  was  caused  by  the  jar  acting  upon  the  nerves. 
There  is  also  abundant  proof  to  the  effect  that  the  appellee 
had  no  difficulty  in  walking  about  or  performing  her  domes- 
tic duties  after  the  alleged  accident,  and  that  a  short  time 
before  the  trial  she  walked  on  one  occasion  six  or  seven 
miles,  and  on  another  two  or  three  miles. 

The  grounds  chiefly  relied  on  for  reversal  are  erroneous 
instructions  given  to  the  jury  and  in  the  refusal  of  the 
instructions  offered  by  appellant.  The  jury  were  told  by  the 
first  instruction  ''that  it  was  the  duty  of  the  defendant, 
and  of  its  agents  and  servants  in  charge  of  the  train  upon 
which  plaintiff  was  riding  as  a  passenger,  to  observe  the 
highest  degree  of  care  which  prudent  persons  engaged  in  the 
same  business  observe  under  like  circumstances,  to  enable 
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its  passengers  to  alight  in  safety  from  its  cars  at  their 
destination,  and  if  they  shall  believe  from  the  evidence  that 
the  injuries  of  which  plaintiff  complains  where  caused  by 
the  failure  of  the  defendant,  or  of  its  agents  or  employees  in 
charge  of  the  train  upon  which  the  plaintiff  was  a  passenger, 
to  use  that  degree  of  care  to  enable  her  to  alight  in  safety, 
then  the  law  is  for  the  plaintiff,  and  they  should  so  find, 
unless  they  shall  further  believe  from  the  evidence  that  the 
plaintiff  chose  to  alight  from  the  train  where  it  stopped, 
and  so  informed  the  conductor,  and  that  said  place  was  such 
that  a  passenger  might  alight  in  safety  by  the  exercise 
of  ordinary  care  under  the  same  or  similar  circumstances." 
And  in  the  second  instruction  they  were  told  that  "if  the 
conductor  of  the  train,  after  it  had  overshot  the  platform  at 
Coral  Ridge,  offered  to  have  the  train  backed  to  the  platform, 
and  was  prevented  from  doing  so  by  the  plaintiff  asking 
him  to  allow  her  to  alight  from  the  train  where  it  then  was, 
and  that  the  place  was  such  that  a  passenger  might  alight  with 
safety  by  the  exercise  of  ordinary  care  under  the  same  or  simi  - 
lar  circumstances,  the  law  is  for  the  defendant,  and  they 
should  so  find." 

Both  the  first  and  second  instructions  are  erroneous  and 
misleading,  in  that  they  tell  the  jury  that  they  must  find  for 
the  plaintiff,  unless  they  believe  the  place  where  appellant 
alighted  from  the  train  was  in  such  condition  that  a  passen- 
ger might  have  gotten  off  at  that  point  in  safety  by  the  exer- 
cise of  ordinary  care  under  the  same  or  similar  circumstances, 
notwithstanding  plaintiff  chose  to  alight  at  that  point  after 
she  had  seen  the  exact  condition  of  the  ground,  as  it  was 
broad  daylight.  She  had  a  right  to  have  refused  to  do  so, 
and  to  have  required  the  conductor  to  back  his  train  to  the 
usual  stopping  place;  but  if  she  waived  this  right,  and  in- 
formed the  conductor  that  she  wished  to  alight  from  the  train 
at  the  place  it  then  stood,  and  the  conductor  had  no  reason  to 
believe  that  it  would  be  dangerous  for  her  to  do  so,  she  to  jk 
the  risk,  and  cannot  be  heard  to  say  that  it  was  not  a  suit- 
able place  for  alighting  from  the  train.     In  other  words,   if 
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plaintiff  chose  to  alight  from  the  train  where  it  stood,  and  so 
AuowiaurPaMan-  informed  the  conductor,  then  it  was  not  negli- 
K^^bwond*  gence  on  his  part  to  allow  her  to  do  so,  even 
Neffiiffonce.  though  shc  had  to  exercise  something  more 
than  ordinary  care  to  do  so  in  safety.  It  is  clear  from  the 
evidence  that  appellant  is  suffering  from  an  ordinary  case 

of  varicose  veins,   and  she  is  not  entitled   to 

Same— Personal  .,..  «  .,.  «... 

wuriee-Proxi-    rccovcr  lu  this  actiou,   unless  this  condition 

xnateOauee.  ' 

was  the  direct  and  proximate  result  of  negli- 
gence on  the  part  of  appellant  in  requiring  her  to  alight  from 
the  train  at  the  time  and  under  the  circumstances  she  did ; 
and  the  court  erred  in  refusing  instruction  No.  D,  offered  by 
appellant,  which  required  them  to  believe  ''that  the  varicose 
veins  in  plaintiff's  legs  were  in  consequence  of  the  injuries 
sustained  by  her  in  attempting  to  get  off  defendant's  train  at 
the  time  and  place  mentioned  and  referred  to  in  the  petition, 
and  that  such  injuries  resulted  from  the  negligence  of  defend- 
ant, or  of  its  agents  or  employees  in  charge  of  the  train." 
If,  as  a  matter  of  fact,  this  condition  of  appellee's  legs  was 
the  result  of  pregnancy  or  other  cause  than  alighting  from 
appellant's  train  at  the  time  and  place  mentioned,  she  is  not 
entitled  to  recover  in  this  suit.  For  reasons  indicated,  the 
judgment  is  reversed,  and  the  cause  remanded  for  proceed- 
ings consistent  with  this  opinion. 


Whitnby 

V, 

New  York,  N.  H.  &  H.  R.  Co. 

{.Circuit  Court  of  Appeals  ^  First  Circuity  June  13,  /goo,) 

Directed  Verdict — Appeal — Review. — Where  a  verdict  ha»  been 
directed  in  favor  of  defendant,  it  is  presumably  the  rig-ht  of  defend- 
ant to  support  the  verdict  on  any  ground  which  the  evidence  in  the 
bill  of  exceptions  permits. 
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Same — Same — Same. — If,  on  all  the  facts  in  the  case,  the  verdict 
was  one  which  must  necessarily  have  been  rendered,  it  must  stand, 
although  the  particular  ground  upon  which  it  was  directed  was 
insufficient. 

Injury  to  Passenger — Presumption  of  Negligence.* — ^The  fact  that 
a  railway  passenger  was  injured  while  in  the  exercise  of  due  care  is 
prima  fade  evidence  of  negligence  on  the  part  of  the  carrier. 

Carriers  of  Passengers — Duty  as  to  Appliances. f — A  railroad  com- 
pany, as  a  carrier  of  passengers,  is  required  to  use  all  appliances, 
readily  attainable,  known  to  science  for  the  prevention  of  accidents. 

Following  State  Decisions. — Matters  arising  out  of  the  transpor- 
tation of  goods  and  passengers  are  so  largely  of  an  interstate  char- 
acter that  uniformity  in  the  federal  courts  becomes  necessary ;  and, 
therefore,  a  federal  court  is  not  bound  to  give  conclusive  effect  to 
local  state  decisions  on  questions  of  such  nature. 

Employees  Riding  on  Passes  as  Passengers — Negligence — As- 
sumption of  Risks — Validity  of  Printed  Conditions.^ — A  railroad 
employee  when  travelling  over  his  employer's  line  for  his  own  con- 
venience, and  not  in  connection  with  going  to  or  from  his  work,  on 
a  pass  which  he  had  received  as  part  of  the  consideration  of  his 
contract  of  employment,  is  a  passenger ;  and,  in  an  action  for  injuries 
sustained  by  him  through  the  negligence  of  the  railroad,  while  so 
travelling,  conditions  endorsed  on  the  pass  by  which  the  holder 
expressly  assumed  all  risks  arising  from  the  negligence  of  the  agents 
of  the  railroad,  or  otherwise,  while  using  it,  will  not  be  enforced, 
although  he  freely  assented  to  them. 

Error  by  plaintiff  to  the  circuit  court  of  the  United  States 

for  the  district  of  Massachusetts.     Reversed, 

* 

Before  Putnam,  Circuit  Judge,  and  Aldrich  and  Brown, 
District  Judges. 

Putnam,  Circuit  Judge.  This  suit  was  brought  by  the 
plaintiff  in  error  for  an  injury  occurring  to  him  while  riding 
in  a  passenger  train  of  the  defendant  in  error.  The  circuit 
court  directed  a  verdict  for  the  defendant,   and      ^     „, ,  ^ 

0a«e  Stated. 

the  plaintiff  below    thereupon    sued  out  this 

writ  of  error.     The    record  raises   two   questions:     First, 

♦See  notes^  17  Am.  &  Eng.  R.  Cas.,  N.  S.,  240. 
fSee  notes  at  end  of  case. 

tSee  lonnone  v.  New  York,  etc.,  R.  Co.  (R.  I.),  16  Am.  &  Eng.  R. 
<^as.,  N.  S.,  359,  ^xa^  foot-note  \  note,  17  Id,  266  et  seq. 
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whether  there  was  any  case  to  go  to  the  jury  on  the  allegation 
of  negligence;  and,  second,  whether  or  not  the  plaintiff  was 
a  passenger.  The  only  evidence  offered  in  the  court  below 
was  that  in  behalf  of  the  plaintiff.  At  the  close  of  that 
evidence  a  motion  was  made  to  direct  a  verdict  for  the  defend- 
ant on  the  ground  that  no  sufficient  proof  of  defendant's  neg- 
ligence had  been  shown,  which  motion  the  court  overruled. 
Thereupon  the  defendant  moved  that  the  court  direct  a  verdict 
for  the  defendant  on  the  ground  that  the  plaintiff  was  an 
employee  of  the  defendant  when  injured,  and  that  he  could  not 
recover  by  reason  of  the  fact  of  his  riding  on  an  employee's 
pass,  by  the  conditions  on  the  back  of  which  the  holder 
expressly  assumed  all  risks  arising  from  the  negligence  of 
the  agents  of  the  defendant,  or  otherwise,  while  using  it.  On 
that  motion  the  court  made  a  ruling  favorable  to  the  defend  - 
ant,  which  appears  in  the  record,  and  also  it  directed  a  ver- 
dict for  the  defendant.  The  exceptions  were  both  to  the  ruling 
and  to  the  order  to  return  a  verdict. 

The  bill  of  exceptions  states,  **A11  the  evidence  at  the  trial 
material  to  the  exceptions  in  this  case  was  as  follows." 
Therefore  it  is  presumable  that  the  entire  evidence  is  in  the 
iMrected Verdict-  bill  of  exccptious,  cxccpt  what  related  to  the 
Appeai-Beview.  q^^g^jQ^  qJ  damages,  and  possibly  to  some  other 

questions  about  which  there  is  now  no  dispute.  Under  the 
rulings,  it  is  presumably  the  right  of  the  defendant  to  support 
the  verdict  on  any  ground  which  the  evidence  in  the  bill  of 
exceptions  permits.  This  is  a  well -settled  rule,  expressly 
restated  in  Sullivan  z/.  Mining  Co.,  143  U.  S.  431,  434,12 
Sup.  Ct,  555,  36  L.  Ed.  214,  where  it  is  held  that  if,  on  all 
Same-Same-  ^^c  facts  iu  the  casc,  the  judgment  was  one 
**"*■  which  must  necessary   have   been   rendered,  it 

must  stand.  The  same  ruling  was  applied,  under  very  peculiar 
circumstances,  in  Dry-Goods  Co.  v.  Malcolm,  16*  U.  S.  483, 
491,  492,  17  Sup.  Ct.  158,  41  L.  Ed.  524,  where  the  basis  for 
sustaining  the  judgment  was  altogether  different  from  that 
which  was  expressly  presented  by  the  bill  of  exceptions.  Of 
course,  if  it  were  apparent  from  the  record  before  us  that  the 
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defendant  had  rested  its  case  in  the  court  below  entirely  on 
the  proposition  that  the  plaintiff  was  an  employee,  or  other- 
wise expressly  or  impliedly  waived  other  defenses,  or  by  its 
course  had  in  any  way  blinded  the  plaintiff,  so  that  it  might 
be  thought  it  had  stopped  him  from  putting  in  all  the  evidence 
of  negligence  that  he  might  have  put  in,  it  could  not  have 
brought  this  question  before  this  court  for  its  consideration. 
The  injury  happened  through  the  overturning  of  a  car  in 
which  the  plaintiff  was  riding,  at  a  switch  near  the  approaches 
to  the  defendant's  station  at  Boston.  The  effective  cause  of 
the  overturning  is  not  shown  by  the  proofs.  The  plaintiff 
suggests  three  different  explanations  of  the  acci-  mjurytoPaMcm- 
dent:  One,  that  the  switch  was  defective;  SS^iSSS?-^ 
second,  that  it  was  not  provided  with  modern  **"°*' 
appliances  for  safety;  and,  third,  that  the  switchman  was 
personally  negligent.  The  defendant  offered  no  evidence  in 
its  own  behalf,  and  did  not  even  call  the  switchman,  nor 
show  reason  for  not  calling  him.  It  is  well  settled  that,  in  a 
case  brought  by  an  employee  against  an  employer,  the 
employee  is  subject  to  the  ordinary  rule  of  the  common  law, 
that  it  rests  on  him  to  allege  and  prove  that  the  injury  arose 
from  the  negligence  of  his  employer.  This  was  so  held  by 
us  in  Stevens  v,  Chamberlin.  40  C.  C.  A.  421,  100  Fed.  378, 
380,  and  it  is  recognized  as  a  well-known  rule  of  law  in  Rail- 
way Co.  V,  Barrett,  166  U.  S.  617,  619,  17  Sup.  Ct.  707,  41 
ly.  Ed.  1136.  But,  with  reference  to  passengers,  a  necessity 
arises  out  of  the  fact  that  they  are  not  presumed  to  have 
knowledge  of  the  methods  of  particular  carriers,  and 
that  to  them  the  causes  of  injuries  are  inscrutable.  The 
rule  is  best  stated  in  Gleeson  v.  Railway  Co.,  140  U.  S.  435, 
443,  11  Sup.  Ct.  862,  35  L.  Ed.  463.  There  the  decisions  of 
the  supreme  court  are  referred  to,  wherein  it  is  said  to  have 
been  settled  that  the  happening  of  an  injurious  accident  is, 
in  passenger  cnseStprtma  facie  evidence  of  negligence  on  the 
part  of  the  carrier,  **and  that,  the  passenger  being  himself 
in  the  exercise  of  due  care,  the  burden  then  rests  upon  the 
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carrier  to  show  that  its  whole  duty  was  i)erformed,  and  that 
the  injury  was  unavoidable  by  human  foresight." 

The  nature  of  the  duty  resting:  on  the  defendant  in  this 
case  with  reference  to  the  alleged  absence  of  modern  appli- 
ances was  stated  in  Mather  v.  Rillston,  156  U.  S.  391,  399, 
oarrier.ofPa«.  15  Sup.  Ct.  467,  39  L.  Kd.  470.  While,  of 
to^SSSa?^**  course,  no  carrier  can  be  held  at  fault,  so  long 

as  he  uses  approved  safeguards,  merely  because 
he  does  not  always  use  those  which  theoretically  or  experi- 
mentally may  attain  better  results,  yet  in  that  case  the  gen- 
eral rule  laid  down  by  the  court  was  as  follows : 

"We  think  it  may  be  laid  down  as  a  legal  principle  that, 
in  all  occupations  which  are  attended  with  great  and  unusual 
danger,  there  must  be  used  all  appliances,  readily  attainable, 
known  to  science  for  the  prevention  of  accident,  and  that  the 
neglect  to  provide  such  readily  attainable  appliances  will  be 
regarded  as  proof  of  culpable  negligence.'' 

In  view  of  this,  we  think  the  case  would  justly  have  been 
left  to  the  jury  on  the  question  whether  the  safeguard  appli- 
ances referred  to  were  available  on  the  part  of  the  defendant, 
if  that  question  had  been  reached.  Also,  in  view  of  the  lack 
of  proof  offered  by  the  defendant  with  reference  to  its  switch- 
man, we  think  the  court  would  not  have  been  justified  in 
taking  from  the  jury  the  question,  if  reached,  whether  the 
defendant  had  fully  met  the  burden  resting  on  it  according 
to  the  rule  in  Gleeson  v.  Railway  Co.  So  far  as  this  part 
of  the  case  is  concerned,  the  ruling  of  the  court  below  cannot 
be  questioned. 

Coming  to  the  main  issue,  we  are  controlled  with  reference 
to  it  by  the  decisions  of  the  supreme  court.  The  only  evi- 
dence, as  we  have  said,  was  that  of  the  plaintiff.  The  essen- 
tial facts  are  not  disputed,  for  the  purposes  of 
SSSSoSf  *****  this  writ  of  error ;  neither  is  there  any  substan- 
tial difference  between  the  parties  as  to  any 
question,  except  of  law.  The  facts  are,  for  this  appeal,  so 
similar  to  those  in  Doyle  v.  Railroad  Co.,  166  Mass.  492,  44 
N.  B.  611,  33  L.  R.  A.  844,  that  it  is  not  maintained  that,  if 
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that  case  controlled  this  court,  the  ruling  of  the  circuit  court 
could  be  supported.  It  is  said,  however,  that  we  are  not 
bound  by  the  decisions  of  the  supreme  judicial  court  of 
Massachusetts  on  a  question  of  this  character,  and  such  is 
the  settled  rule.  Especially,  matters  arising  out  of  the 
transportation  of  goods  and  passengers  are  so  largely  of  an 
interstate  character,  as  is  this  at  bar,  that  uniformity  of 
decision  in  the  federal  courts  becomes  necessary ;  and  this 
could  not  be  accomplished  if  conclusive  effect  were  given 
locally  to  local  decisions,  which,  on  questions  of  this  nature, 
are  often  conflicting.  Nevertheless,  Doyle  «'.  Railroad  Co. 
seems  to  be  governed  by  the  same  rules  as  those  laid  down 
by  the  sup^me  court. 

The  plaintiff  claimed  to  go  to  the  jury  on  the  following 
alleged  facts  :  Being  in  the  employment  of  the  defendant,  he 
changed  to  a  new  employment,  still  with  the  defendant.    In 
connection  with  the  change  of  employment,  he 
stipulated,  not  only  for  an  increase  of  wages,  ^fjn^^^S?*"* 


but  also  for  free  transportation  to  Boston  from  SSSSfiSfSr'^" 
the  city  where  he  was  to  be  employed,  for  his  SfSKtJd^*"*^ 

.  .  .  .  -     OondltioM. 

own  convenience,  and  not  in  connection  with 
going  to  or  from  his  work.  He  was  injured  while  on  one  of 
these  trips  to  Boston,  and  while  not  going  to  or  from  his 
work,  and  while  he  was  not  employed  ;  that  is  to  say,  during 
the  hours  when  he  was  free  for  recreation  or  to  visit  his 
family,  or  to  use  his  time  for  any  purpose  of  his  own.  He 
had  received  successive  passes  as  each  expired,  all  of  them, 
so  far  as  the  case  shows,  having  plainly  stamped  on  the  face 
that  they  were  employees'  passes,  and  on  the  back  a  waiver 
of  all  claims  against  the  defendant  arising  from  the  neg- 
ligence of  its  agents  "or  otherwise,''  sufficient  to  cover  the 
case  at  bar,  unless  the  same  is  controlled  by  the  rules  of  pub- 
lic policy,  and  the  decisions  of  the  supreme  court  with 
reference  thereto.  The  record  does  not  expressly  show  that 
the  plaintiff  knew  what  appeared  on  the  back  of  his  passes, 
but,  inasmuch  as  he  had  been  for  a  long  time  an  employee. 
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the  court  would  not   have  been  justified  in   permitting  the 
jury  to  find,  on  the  evidence,  that  he  did  not  know  it. 

The  essential  question  is  stated  by  the  defendant  as  fol- 
lows :  It  being  established  that  the  contract  under  which  the 
plaintiff  was  being  transported  at  the  time  of  his  injury  was 
made  at  his  own  request,  voluntarily,  and  with  full  knowledge 
of  its  terms  and  conditions,  and  it  being  a  contract  which  the 
plaintiff  was  not  entitled  to  receive  except  by  mutual  agree- 
ment, and  which  the  defendant  was  not  bound  to  grant  except 
on  conditions,  does  any  public  policy  require  it  to  be  declared 
void?  Subject  to  the  caution  not  to  draw  from  the  words 
**at  his  own  request,  voluntarily,'*  any  inference  contrary  to 
what  we  have  already  said,  this  sufficiently  explains  the 
issue  which  the  case  raises.  The  question  thus  stated  is  on 
all  fours  with  that  answered  in  Railway  Co.  v,  Stevens,  95 
U.  S.  655,  24  ly.  Ed.  535.  It  there  appeared  that  Stevens 
was  the  owner  of  a  patented  car  coupler,  for  the  option  and 
use  of  which  the  corporation,  which  was  the  plaintiff  in 
error,  was  negotiating;  that  he  went,  at  its  request  and 
expense,  to  a  point  on  its  railroad,  to  see  one  of  its  officers 
in  reference  to  this  matter,  and  a  free  pass  was  granted  him ; 
that  the  pass  contained  an  indorsement,  which  for  present 
purposes  was  substantially  to  the  same  effect  as  that  on  the 
pass  in  the  case  at  bar ;  and  that  Stevens  testified  that  he 
put  the  pass  into  his  pocket  without  looking  at  the  indorse- 
ment. There  was  a  special  finding  that  he  did  not  know 
what  was  indorsed  on  the  pass,  but  the  conclusions  of  the 
court  were  made  independently  of  this.  It  found,  at  page 
658,  95  U.  S,,  and  page  536,  24  L.  Ed.,  that  the  transportation 
of  the  plaintiff,  although  not  paid  for  in  money,  was  not  a 
matter  of  charity  or  gratuity,  but  was  by  virtue  of  an  agree- 
ment in  which  the  mutual  interests  of  both  parties  were 
consulted;  that  the  matter  of  mutual  interest  was  a  part  of 
the  consideration  which  the  plaintiff  consented  to ;  that  giv- 
ing him  a  free  pass  did  not  alter  the  nature  of  the  transaction ; 
that  the  pass  was  a  mere  ticket  to  be  shown  to  the  conductor 
as  evidence  of  his  right  to  be  transported ;  that  it  was  not 
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evidence  of  any  contract  that  the  plaintiff  was  to  assume  all 
the  risks;  and,  what  is  the  pith  of  the  decision  as  applied  to 
the  case  at  bar,  as  appears  at  page  659,  95  U.  S.,  and  page 
536,  24  ly.  Bd.,  that  it  would  not  have  been  valid  if  it  had 
been.  On  page  660,  95  U.  S.,  and  page  536,  24  L.  Ed.,  the 
court  laid  aside  all  question  whether  or  not  Stevens  knew  of 
the  condition  on  the  back  of  the  pass,  and  said  : 

'^  But  we  have  already  shown  that  the  carrying  of  the 
plaintiff  from  Portland  to  Montreal  was  not  a  mere  gratuity. 
To  call  it  such  would  be  repugnant  to  the  essential  charac- 
ter of  the  whole  transaction.  There  was  a  consideration  for 
it,  both  good  and  valuable.  It  necessarily  follows,  there- 
fore, that  it  was  a  carrying  for  hire.  Being  such,  it  was  not 
competent  to  the  defendant,  as  a  common  carrier,  to  stipulate 
for  the  immunities  expressed  on  the  back  of  the  pass." 
"The  defendant,  being,  by  the  very  nature  of  the  transac- 
tion, a  common  carrier  for  hire,  cannot  set  up  as  against  the 
plaintiff,  who  was  a  passenger  for  hire,  any  such  estoppel  or 
agreement  as  that  which  is  insisted  upon." 

It  is  not  necessary  to  examine  at  length  the  other  deci- 
sions of  the  supreme  court  which  are  usually  cited  on  this 
class  of  questions.  It  is  sufficient  to  say  that  that  court  has 
firmly  adhered  to  the  rule  of  Railway  Co.  z'.  Stevens,  both 
with  reference  to  passengers  and  goods.  It  has  not,  however, 
passed  directly  on  the  question  whether  or  not  a  carrier  can 
lawfully  stipulate  for  a  release  from  the  negligence  of  itself 
or  its  servants,  with  a  person  traveling  on  an  absolutely  free 
passage.  In  Railroad  Co.  v,  Derby,  14  How.  468,  486, 
14  L.  Ed.  502,  and  in  The  New  World  v.  King,  16  How. 
469,  474,  14  L.  Ed.  1019,  the  court  held  that  the  assumption 
of  the  custody  of  the  person  of  one  traveling  gratuitously 
was  sufficient  to  impose  upon  the  carrier  liability  for  the 
greatest  diligence  as  to  his  safety.  In  those  cases  there  was 
no  stipulation  against  liability.  In  Railroad  Co.  v,  Lock- 
wood,  17  Wall.  357,  21  L.  Ed.  627,  and  in  Railroad  Co.  v. 
Reeder,  170  U.  S.  530,  18  Sup.  Ct.  705,  42  L.  Ed.  1134,  it 
applied  the  rule  of  public  policy  to  persons  accompanying 
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cattle  on  freight  trains,  although  in  the  latter  case  it  recog- 
nized the  fact  which  we  explained  in  Railroad  Co.  v,  Nichols  ^ 
29  C.  C.  A.  500,  85  Fed.  945,  948,  that  a  person  traveling 
under  those  circumstances  impliedly  subjects  himself  to  cer- 
tain risks  necessarily  incident  to  freight  trains  and  not 
incident  to  passenger  trains,  and  that  it  might  not  be  unrea- 
sonable to  require  him  to  specially  stipulate  accordingly. 
In  Railway  Co.  v.  Voigt,  176  U.  S.  498,  20  Sup.  Ct.  385, 
Adv.  S.  U.  S.  385,  44  L.  Kd. ,  the  court  held  that  stipu- 
lations between  an  express  company  and  a  railway  company 
by  which  a  messenger  should  release  the  railway  company 
from  liability  for  negligence  might  be  valid ;  but  the  case  is 
entirely  exceptional,  because  the  court  had  already  decided, 
in  Express  Cases,  117  U.  S.  1,  6  Sup.  Ct.  542,  628,29  L.  Ed. 
791,  that  railway  companies  are  not  required  by  usage  or  by 
the  common  law  to  transport  the  traffic  of  an  express  com- 
pany in  the  manner  in  which  such  traffic  is  usually  carried. 
Therefore  it  followed  that  an  express  company,  in  negoti- 
ating with  a  railway  company  for  itself,  its  merchandise  and 
employees,  does  not  stand  on  the  common  public  right,  but 
only  on  such  special  contracts  as  the  two  parties  may  volun- 
tarily enter  into.  Moreover,  it  appeared  to  the  court  that  a 
messenger  of  an  express  company  is  not  ^ua  passenger, 
more  than  a  vendor  of  petty  articles  on  railway  trains. 
Without  analyzing  the  case  further,  it  is  clearly  excep- 
tional, and  it  in  no  manner  impugns  in  the  slightest  degree 
Railway  Co.  v.  Stevens,  as  is  made- especially  plain  by  the 
reference  to  the  latter  case,  at  page  505,  176  U.  S.,  page  387 , 

20  Sup.  Ct.,  and  page ,  44  L.  Ed. 

The  defendant  urges  on  us  the  fact  that  the  plaintiff  had 
been  previously  in  the  employment  of  the  defendant;  but  we 
are  unable  to  see  the  pertinency  of  this,  except  so  far  as  it 
would  justify  the  court  in  assuming  that  the  plaintiff  knew 
the  conditions  indorsed  on  his  pass.  Whatever  may  have 
been  his  prior  contract  with  the  defendant,  it  is  clear  that,  on 
the  case  as  presented  in  this  record,  he  was  entitled  to  go  to 
the  jury  on  the  proposition   that  the  contract  which  con  - 
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trolled  the  parties  at  the  time  of  his  injury  was  new  and 
independent. 

Our  attention  has  also  been  called  to  various  cases  relat- 
ing to  the  liability  of  carriers  to  employees  when  passing 
between  their  homes  and  their  places  of  labor.  The  supreme 
court  has  never  passed  on  this  particular  phase ;  but  it  clearly 
raises  an  essentially  different  question  from  that  at  bar, 
because  there  is  no  injustice  or  legal  inconsistency  in  hold- 
ing that  under  some  circumstances  the  going  to  or  returning 
from  work  is,  in  the  eyes  of  the  law,  an  incident  to  the 
employment,  if  not  a  part  thereof.  As  we  have  already  said, 
the  proofs  on  which  the  plaintiff  was  entitled  to  go  to  the 
jury  entirely  relieve  the  case  of  any  proposition  of  this  char- 
acter. As  in  Railway  Co.  v.  Stevens,  he  was  at  the  time  of 
his  injury  traveling  in  a  passenger  train,  under  st  special 
arrangement  which  raised  a  valid  consideration,  and  at  a  time 
and  in  relation  to  a  matter  which  in  no  manner  concerned 
his  employment  by  the  defendant.  The  only  apparent  differ- 
ence in  any  particular  is  that  the  plaintiff  was  not  traveling 
on  an  errand  in  which  both  parties  were  mutually  interested, 
as  Stevens  was,  but  exclusively  for  his  own  purposes,  pre- 
cisely like  any  ordinary  passenger.  This  difference  tends  to 
make  his  case  clearer. 

It  is  urged  that  the  plaintiff  was  not  paying  his  fare  in 
money,  and  that  he  did  not  stand  as  one  of  the  public  ordi- 
narily stands,  in  dealing  with  carriers,  because  his  carriage 
was  a  part  of  an  entire  contract  covering  several  elements, 
so  that,  therefore,  both  he  and  the  defendant  were  at  liberty 
to  stipulate  for  such  conditions  as  they  might  mutually  agree 
upon.  In  this  paiticular,  however,  the  case  of  Railway  Co. 
V,  Stevens  is  essentially  in  point  against  the  defendant.  The 
defendant  also  urges  that  the  line  of  reasoning  in  Railroad 
Co.  V.  Lockwood,  which  led  to  the  conclusions  of  the  court, 
embraces  several  propositions,  among  which  are  that  of  the 
general  public  interest  in  the  safe  carriage  of  persons,  and 
that  the  imposition  of  conditions  by  a  carrier  amounts  to  an 
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abdication  of  the  essential  duties  of  his  employment ;  and  it 
also  presents  other  references  to  Railroad  Co.  v.  Lockwood, 
for  the  purpose  of  showing  that »  under  the  relations  which 
the  parties  in  the  case  at  bar  bear  to  each  other,  they  were 
not  within  the  precise  reasons  which  led  to  the  conclusions 
of  the  supreme  court.  We  need  not,  however,  follow  through 
this  line  of  argument,  because  the  question  is,  what  is  the 
rule  of  law?  and  not,  what  are  the  various  reasons  out  of 
which  the  rule  was  developed  ?  These  reasons  change  and  fluc- 
tuate from  time  to  time  with  the  progress  of  events,  or  with 
the  different  views  of  different  judges.  The  rule  which  gov- 
erns this  case,  as  we  have  already  said,  is  expressly  stated 
in  Railroad  Co.  v.  Lockwood,  17  Wall.  357,  21  L.  Kd.  627 ; 
and  it  is  so  firmly  fixed,  and  has  been  applied  in  Railway 
Co.  V.  Stevens  under  circumstances  so  essentially  like  those 
at  bar,  that  we  seem  to  be  controlled  by  it,  and  by  its  appli- 
cation, as  the  rule  and  its  application  have  each  been  deter- 
mined by  the  supreme  court.  Under  this  rule,  and  under  its 
application,  the  plaintiff  below  was  qua  passenger  at  the 
time  of  his  injury,  having  given  for  his  passage  a  valuable 
consideration,  so  that  public  policy  will  not  permit  us  to 
enforce  the  stipulations  indorsed  on  his  pass,  although  he 
freely  assented  to  them.  So  far  as  concerns  any  moral  obli- 
gation growing  out  of  those  stipulations  which  it  is  claimed 
he  now  seeks  to  violate,  the  defendant  must  appeal  elsewhere 
than  to  courts  of  law. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  case 
is  remanded  to  that  court,  with  directions  to  set  aside  the 
verdict  and  proceed  thereupon  in  accordance  with  law;  and 
the  costs  of  this  court  are  awarded  to  the  plaintiff  in  error. 


NOTES. 


Carriers  of  Passengers — Adoption  of  Improved  Appliances. — 
United  States. — A  railroad  company  engaged  in  the  transportation 
of  passengers  must  use  the  best  mechanical  appliances.  Anthony  v, 
Louisville  &  N.  R.  Co.  (C.  C),  27  Fed.  Rep.  724. 
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Alabama. — Railroads  arc  not  required  to  adopt  every  new  inven- 
tion ;  it  is  sufficient  if  they  conform  to  such  machinery  and  appli- 
ances as  are  in  ordinary  use  by  well-regulated  railroad  companies. 
Lrouisville  &  N.  R.  Co.  v,  Jones,  83  Ala.  376,  34  Am.  &  Eng^.  R.  Cas. 
417. 

California, — Carriers  of  passengers  are  t>ound  to  keep  pace  with 
science,  art,  and  modem  improvements  in  supplying  safe  vehicles, 
and  must  adopt  the  most  improved  modes  of  construction  and  ma- 
chinery and  appliances  of  safety  in  known  use.  They  cannot  be 
excused  from  the  vigilant  use  of  all  known  tests  of  safety  reasonably 
practicable,  by  the  fact  that  the  vehicle  was  originally  constructed 
by  a  competent  and  skilled  manufacturer.  Treadwell  v.  Whittier, 
80  Cal.  574,  22  Pac.  Rep.  266. 

Delaware. — The  law  requires  of  the  carrier  that  he  shall  adopt  the 
usual  kind  and  quality  of  means  employed  by  other  railroad  carriers, 
to  enable  them,  similarly  situated,  the  better  to  perform  their  duties. 
Wallace  v.  Wilmington  &  N.  R.   Co.  (Del.),  18  Atl.  Rep.  818. 

Illinois, — ^The  adoption  of  new  and  untried  inventions  for  the  safer 
transportation  of  passengers  is  not  required  of  the  carrier,  nor  the 
incurring  of  unreasonable  and  impracticable  expense.  Pittsburg, 
etc.,  Ry.  Co.  v,  Thompson,  56  111.  138. 

The  fact  that  additional  expense  will  be  entailed  upon  the  carrier 
by  the  introduction  of  the  safest  rail  known  does  not  relieve  it  from 
the  necessity  of  using  such  rail.  Pittsburg,  etc.,  Ry.  Co.  v.  Thomp- 
son, 56  ni.  138. 

Appliances  which  are  of  known  utility  in  rendering  the  transpor- 
tation of  passengers  safer  must  be  employed  by  the  carrier  as  far 
as  it  can  reasonably  do  so.  North  Chicago  St.  R.  Co.  v,  Wrixon,  51 
111.  App.  307. 

In  Ix>uisville,  etc.,  R.  Co.  v.  Stout,  66  111.  App.  298,  it  was  held 
that  the  carrier's  failure  to  provide  a  mat  to  cover  the  open  space 
between  its  vestibuled  cars  was  not  negligence,  where  such  mats 
were  not  generally  used. 

Iowa. — A  carrier  of  passengers  is  merely  required  to  adopt  such 
appliances  as  are  in  ordinary  use  by  well-regulated  carriers.  Pershing 
V,  Chicago,  B.  &  Q.  R.  Co.,  71  Iowa  561,  34  Am.  &  Eng.  R.  Cas.  405. 

Kansas, — In  Union  Pac.  R.  Co.  v.  Hand,  7  Kan.  380,  it  was  held 
that  the  carrier's  duty  was  not  limited  to  the  adoption  of  precautionary 
measures  in  general  use,  but  that  the  utmost  human  sagacity  and 
foresight  must  be  employed  in  constructing  the  road. 

Kentucky . — Carriers  of  passengers  are  bound  to  add  to  their  equip- 
ment such  apparatus  and  appliances  as  science  and  skill  shall  from 
time  to  time  make  known,  and  experience  shall  prove  to  be  valuable 
in  a  considerable  degree,  in  diminishing  the    dangers   of  railroad 
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travel,  provided  such  improvements  can  be  procured  at  an  expense 
not  greater  than  oug-ht  to  be  incurred  to  obtain  them.  Kentucky 
Cent.  R.  Co.  v,  Thomas,  79  Ky.  160, 1  Am.  &  Eng.  R.  Cas.  79,  42  Am. 
Rep.  208. 

Massachusetts, — A  carrier  of  passengers  is  not  required  to  adopt 
and  use  a  new  and  improved  device  merely  because  it  is  safer  and 
better  than  the  one  in  use  where  the  reasonable  safety  or  convenience 
of  the  passengers  does  not  require  the  use  of  such  device  and  the 
expense  of  introducing  it  is  excessive.  I^e  Barron  v,  East  Boston  F. 
Co.,  11  Allen  (Mass.)  312,  87  Am,  Dec.  7l7. 

In  Warren  v.  Fitchburg  R.  Co.,  8  Allen  (Mass.)  227,  85  Am.  Dec.  700, 
the  court  said,  in  reference  to  the  duty  of  the  carrier  to  his  passeng-ers, 
"They  are  not  to  take  every  possible  precaution  to  prevent  injury  ;  for 
that  would  be  inconsistent  with  the  cheapness  and  speed  which  are 
amongr  the  chief  objects  of  railway  traveling.  But  their  care  is  to  be 
exercised  in  relation  to  such  matters  and  in  such  ways  as  are  appropri- 
ate to  the  business  they  have  undertaken,  to  afiford  proper  and  reason- 
able securities  against  danger ;  and  it  is  only  in  regard  to  these,  from 
the  importance  of  the  interests  involved,  that  they  are  held  to  a  pro- 
portionate, that  is,  to  the  utmost  care  and  diligence." 

Michigan, — If  the  carrier  exercises  his  functions  in  the  same  way 
with  prudent  railway  companies  generally,  and  furnishes  its  road 
and  runs  it  in  the  customary  manner  which  is  generally  found  and 
believed  to  be  safe  and  prudent,  it  does  all  that  is  incumbent  upon  it. 
Grand  Rapids,  etc.,   R.  Co.,  38  Mich.  537,  31  Am.  Rep.  321. 

New  York, — Railroad  companies  are  bound  to  avail  themselves  of 
all  new  inventions  and  improvements  known  to  them,  which  will 
contribute  materially  to  the  safety  of  their  passengers  whenever  the 
utility  of  such  improvement  has  been  thoroughly  tested  and  demon- 
strated. He^eman  v.  Western  R.  Co.,  13  N.  Y.  9,  64  Am.  Dec.  517 ; 
Smith  V,  N.  Y.,  etc.,  R.  Co.,  19  N.  Y.  127,  75  Am.  Dec.  305  ;  Salters  v, 
Delaware  &  H.  C.  Co.,  3  Hun  (N.  Y.)  340  ;  Castello  v,  Syracuse,  etc., 
R.  Co.,  65  Barb.  (N.  Y.)  106.  See  also.  Smith  v.  New  York,  etc.,  R. 
Co.,  6Duer.  (N.  Y.)  227. 

Carriers  who  propel  their  passengers  by  steam  are  bound 
to  use  every  precaution,  skill  and  care  that  foresight  can  provide, 
and  to  exercise  some  care  and  foresight  in  ascertaining-  and 
adopting  new  improvements,  to  secure  additional  protection.  If 
a  defect  exists,  which  could  have  been  avoided  or  remedied  by  any 
means  which  science  had  furnished  or  disclosed,  it  is  the  duty  of  the 
carrier  to  employ  such  means,  although  not  generally  used  by  manu- 
facturers.   Caldwell  v.  New  Jersey  Steamboat  Co.,  47  N.  Y,  282. 

North  Carolina, — A  carrier  of  passengers  is  only  required  to  adopt 
approved  appliances  which  are  generally  used  and  are  necessary  for 
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safe  transportation,  not  ''all  known  and  approved  machinery  nec- 
essary to  protect  its  passengers  from  injury."  Witsell  v.  West 
Asheville,  etc.,  R.  Co.,  120  N.  Car.  557,  27  S.  B.  Rep.  125. 

Pennsylvania, — Railroads  must  keep  pace  with  science  and  art 
and  modem  improvement,  in  their  application  to  the  carriage  of 
passengers,  but  are  not  responsible  for  the  unknown  as  well  as  the 
new.    Meier  v.  Pennsylvania  R.  Co.,  64  Pa.  St.  225,  3  Am.  Rep.  581. 

Negligence  will  be  charged  against  a  carrier  which  fails  to  adopt 
appliances,  such  as  air  brakes,  which  are  additional  safe-guards  in 
the  carriage  of  passengers.  New  York,  etc.,  R.  Co.  v,  Dougherty 
(Pa.),  11  W.N.  C.  437. 

Texas, — A  carrier  of  passengers  is  not  required  to  employ  every 
possible  precaution  which  ingenuity  might  suggest  or  the  skill  of 
science  might  afford  by  which  accidents  may  be  avoided,  but  that 
it  should  adopt  such  precautions  of  known  value  as  have  been  prac- 
tically tested,  and  should  employ  such  necessary  skilled  labor,  serv- 
ice, and  experience  as  is  reasonably  within  its  power  to  have  secured. 
International  &  G.  N.  R.  Co.  v,  Halloren,  53  Tex.  46,  3  Am.  8l  Eng. 
R.  Cas.  343,  37  Am.  Rep.  744. 

Same — Same — Question  for  Jury. — Whether  the  adoption  by  a 
company  of  an  improvement  enhancing  the  safety  of  passengers  is, 
under  the  evidence,  a  necessary  and  proper  precaution,  is  a  question 
of  fact  for  the  jury.  Hegeman  v.  Western  R.  Corp.,  13  N.  Y.  9,  64 
Am.  Dec.  517 ;  Caldwell  v.  New  Jersey  S.  Co.,  47  N.  Y.  282 ;  I^e  Bar- 
ron V.  Bast  Boston  F.  Co.,  11  Allen  (Mass.)  312. 


V, 

Baltimore  &  O.  R.  Co. 

{Supreme  Court  of  Pennsylvania,  May  24^  /goo,) 

Carriers  of  Live  Stock — Liability  Limited  to  Own  Line— Question 
of  Law.* — ^Plaintiff  failed  to  show  a  modification  of  the  bill  of  lading 
or  parol  agreement  as  an  inducement  thereto,  and  the  bill  of  lading 
expressly  limited  the  initial  carrier's  liability  to  its  own  route,  although 

*Sse  Norfolk  &  W.  Ry.  Co.  v.  Reeves  (Va.),  16  Am.  &  Kng.  R.  Cas., 
N.  S.,  166,  s.nd/ool'nole ;  Louisville  &  N.  R.  Co.  v.  Cooper  (Ky.),  17  Id, 
304,  and  foot-notes ;  Louisville  &  N.  R.  Co.  v.  Farmers'  &  D.  L.  S. 
Commission  Firm  (Ky.),  17  Id,  284,  and  note^  p.  289. 
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it  provided  that,  "when  necessary  to  transport  said  stock  to  point  of 
destination  over  the  line  of  any  other  carrier  or  carriers,  delivery  of 
the  same  to  such  carrier  or  carriers  may  be  made^"  and  its  receipt 
clause  named  a  point  beyond  such  route  as  the  destination  of  the 
stock.  And  it  was  not  denied  that  the  stock  was  delivered  beyond 
such  route  to  a  connecting  carrier  in  good  condition.  Held^  that  the 
jury  should  have  been  instructed  that  defendant  (the  initial  carrier^ 
was  not  liable  for  injury  to  the  stock. 

Appeal  by  plaintiff  from  superior  court.    Affirmed. 

Charles  F.  Linde^  for  appellant. 

W,  B.  Linn  and  W,  H.  Addicksy  for  appellee. 

Mestrezat,  J.  By  the  plaintiff's  statement  it  appears 
that  this  action  was  brought  to  recover  **two  thousand  ($2 ,000) 
dollars  for  damages  for  the  breach  of  a  contract  entered  into 
between  the  plaintiff  and  the  defendant,  for  the  nondelivery 
of  a  car  load  of  horses  at  Prankford,  in  the  city  of  Philadel- 
phia." The  agreement  for  the  transportation  of  the  horses 
was  in  writing,  and  signed  by  the  agents  of  the  parties. 
The  contract  was  made  at  Belpre,  Ohio,  at  which  point  the 
defendant  company  received  the  stock.  It  names  J.  J.  Kel- 
ler, the  plaintiff,  as  consignee,  and  Prankford,  Philadelphia » 
as  the  destination  of  the  horses.  But  it  is  distinctly  pro- 
vided in  the  agreement'.f  or  transportation  that  the  horses  were 
* 'consigned,  as  above,  to  be  transported  by  said  company  to 
the  freight  station  at  Philadelphia,  Pennsylvania,  ready  to  be 
delivered  to  the  consignee  or  his  order,  or  to  such  company 
or  carrier  (if  the  same  is  to  be  forwarded  beyond  said  station) 
whose  line  may  be  considered  a  part  of  the  route  to  the  des- 
tination of  said  stock  (it  being  distinctly  understood  that  the 
responsibility  of  the  Baltimore  &  Ohio  Railroad  Company  as 
carrier  shall  cease  at  the  aforesaid  freight  station  when  deliv- 
ered, or  when  ready  to  be  delivered,  to  such  consignee,  owner, 
or  carrier),  upon'' the  terms  and  conditions  named  in  said 
agreement.  In  the  fifth  and  sixth  clauses  of  the  contract  it 
is  stipulated  as  follows:  **Pifth.  The  company  does  not 
agree  to  transport  said  live  stock  by  any  particular  train, 
within  specified  time,  or  any  time  for  any  particular  market ; 
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and  neither  will  the  company  be  responsible  for  any  loss  or 
damage  occurring  by  reason  of  the  refusal,  failure,  or  inabil- 
ity of  a  connecting  line  to  receive  and  forward  the  stock  after 
tender  of  delivery.  Sixth.  When  necessary  to  transport 
said  stock  to  point  of  destination  over  the  line  of  any  other 
carrier  or  carriers,  delivery  of  the  same  to  such  other  carrier 
or  carriers  be  made;  and,  in  receiving  the  same  for  transpor- 
tation, all  the  terms  and  conditions  hereof  shall  inure  to  and 
be  binding  on  such  carrier  as  if  originally  made  with  them, 
and  one  carrier  shall  not  be  liable  for  the  fraud  or  negligence 
of  the  other."  The  horses  were  shipped  over  the  defendant 
company's  road  from  Belpre,  Ohio,  on  June  13,  1892,  and 
arrived  at  its  freight  station  in  Philadelphia,  at  Twenty - 
Fourth  and  Race  streets,  at  2  :20  o'clock  in  the  morning  of 
June  15,  1892.  The  plaintiff's  agent  refused  to  receive  them 
or  to  have  them  unloaded  at  this  station,  and,  on  his  request 
that  they  be  taken  to  Frankford,  the  car  containing  them 
was  then  delivered  to  the  Philadelphia  &  Reading  Railroad 
Company  at  Park  Junction,  where  they  had  arrived  at  5 :20 
o'clock  of  the  same  morning.  The  car  was  taken  immedi- 
ately to  Belmont  station,  on  the  Reading  road,  where  connec- 
tion is  made  with  the  Pennsylvania  Railroad  for  Frankford. 
The  eastern  terminus  of  the  defendant's  road  for  delivery  of 
freight  is  at  its  freight  station  at  Race  street.  Frankford, 
the  destination  of  the  stock,  is  some  miles  distant  beyond 
this  freight  station,  and  is  not  on  defendant's  road.  The 
only  route  by  which  the  car  could  be  taken  from  the  Balti- 
more &  Ohio  Railroad  tracks  to  Frankford  was  by  way  of  the 
Philadelphia  &  Reading  Railroad  to  its  Belmont  station,  and 
hence  by  the  Pennsylvania  Railroad.  The  day  after  the 
horses  arrived  at  Belmont,  the  plaintiff  found  them  in  a  barn 
at  the  North  Penn  drove  yard,  on  the  Philadelphia  &  Read- 
ing Railroad.  They  were  injured  after  they  had  left  the 
custody  of  the  defendant  company,  and  had  been  delivered 
to  the  Philadelphia  &  Reading  Railroad  Company. 

The  above  facts  were  conceded  or  conclusive!}'  established 
by  the  testimony   on  the   trial   in   the    court   below.     The 
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learned  trial  judge  submitted  the  case  to  the  jury,  and  per- 
mitted them  to  determine  whether  the  defendant's  freight  line 
extended  to  Prankford,  and  whether  the  written  contract 
between  the  parties  had  been  so  modified  as  to  impose  on  the 
defendant  company  the  responsibilty  of  carrier  beyond  its  sta- 
tion in  Philadelphia.  The  verdict  was  in  favor  of  the  plainti£f , 
and  from  the  judgment  entered  thereon  an  appeal  was  taken 
to  the  superior  court.  That  court  reversed  the  trial  court, 
and  held  that  under  the  evidence  the  verdict  should  have  been 
for  the  defendant.  We  entirely  agree  with  the  disposition  of 
the  case  made  by  the  superior  court.  That  the  defendant's 
road  for  the  delivery  of  freight  did  not  extend  beyond  its 
freight  station  at  Race  street  was  not  disputed,  and  therefore 
was  not  a  question  to  be  determined  by  the  jury.  Nor  was 
it  denied  that  the  horses  were  in  good  condition  when  they 
left  the  possession  of  the  defendant  company  and  were  deliv- 
ered to  the  Philadelphia  &  Reading  Railroad  Company,  whose 
road  was  the  connecting  line  for  Prankford,  the  destination  of 
the  stock.  These  facts  were  practically  conceded,  and  should 
have  been  so  regarded  by  the  court  below. 

The  attempt  to  modify  or  annul  the  written  contract  of  the 
parties,  and  substitute  a  parol  agreement  therefor,  was  unsuc- 
cessful. Without  an  extended  reference  to  the  testimony  on 
the  subject,  it  is  sufficient  to  say  that,  as  against  the  bill  of 
lading,  it  was  wholly  inadequate  to  establish  an  assumption 
of  liability  by  the  defendant  company  as  carrier  beyond  the 
terminus  of  its  freight  line.  The  requisite  evidence  to  mod- 
ify the  contract,  or  to  show  a  verbal  contemporaneous  agree- 
ment as  an  inducement  thereto,  and  thus  impose  a  carrier's 
liability  on  the  defendant,  was  not  produced  by  the  plainti£f ; 
and,  as  we  said  when  the  case  was  here  before  (174  Pa.  St. 
65,  34  Atl.  456),  **in  the  absence  of  satisfactory  proof  upon 
the  subject  the  plaintiff  was  not  entitled  to  recover."  The 
learned  court  below,  from  whose  judgment  this  appeal  was 
taken,  misapprehending  the  language  of  the  opinion  of  this 
court  when  the  cause  was  here  on  the  former  appeal,  sub- 
mitted the  case  to  the  jury.     This  was  erroneous.     The  suffi - 
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ciency  of  the  testimony  for  the  purpose  for  which  it  was  o£fered 
was  a  preliminary  question  for  the  court,  and  should  have 
been  determined  in  favor  of  the  defendant.  Regardless,  there- 
fore, of  the  right  of  the  plaintiff  to  introduce  parol  testimony 
for  the  purposes  stated,  the  plainti£f's  case,  as  presented  in 
the  court  below,  did  not,  under  the  evidence  submitted,  war- 
rant a  verdict  in  his  favor.  The  bill  of  lading  is  clear,  plain, 
and  unambiguous.  Its  receipt  clause  named  Prankford  as 
the  destination  of  the  stock.  This,  however,  did  not  impose 
upon  the  defendant  the  liability  of  a  carrier  beyond  the  termi- 
nus of  its  road.  Railroad  Co.  v.  Forsyth,  61  Pa.  St.  81. 
Hence  it  is  not  in  conflict  with  the  express  stipulation  in  the 
subsequent  part  of  the  agreement  that  the  defendant's  liability 
as  carrier  should  cease  at  its  freight  station  in  Philadelphia. 
Nor  was  it  at  all  inconsistent  with  the  sixth  clause  of  the 
agreement,  wherein  it  is  provided  that,  "when  necessary  to 
transport  said  stock  to  point  of  destination  over  the  line  of 
any  other  carrier  or  carriers,  delivery  of  the  same  to  such  car- 
rier or  carriers  may  be  made,"  and  that  the  defendant  should 
not  be  liable  for  the  fraud  and  negligence  of  such  other  carrier. 
There  is  no  contradiction,  ambiguity,  or  uncertainty  in  the 
terms  of  the  written  agreement  under  which  the  stock  was 
shipped.  On  the  contrary,  it  is  apparent  from  all  of  its  pro- 
visions that  the  defendant's  liability  as  carrier  was  to  cease  at 
the  end  of  its  route.  The  plaintiff  having  failed  to  show  a 
modification  of  the  bill  of  lading  or  parol  agreement  as  an 
inducement  thereto,  his  rights  against  the  defendant  for  any 
damages  he  may  have  sustained  in  the  shipment  of  the  horses 
must  be  ascertained  by  its  terms.  These,  as  we  have  seen, 
explicitly  confined  the  defendant's  liability  as  carrier  to  its 
own  route.  It  follows,  therefore,  that  for  any  injuries  received 
by  the  plaintiff's  stock  while  on  the  line  of  a  connecting  car- 
rier the  defendant  is  not  responsible,  and  the  jury  should  have 
been  so  instructed.  The  assignments  of  error  are  overruled, 
and  the  judgment  of  the  superior  court  is  affirmed. 

Dban,  J.     I   am  clearly  of  opinion  this  case  was  one  of 
disputed  fact,  for  the  jury,  and  therefore  dissent. 
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Baldwin  et  al. 
Great  Northern  Ry.  Co. 

{Supreme  Court  of  Minnesota^  Oct,  ^j,  igoo.) 

Carriers  of  Freight — Effect  of  Garnishment  after  Delivery  to  Car- 
rier.*— A  common  carrier,  after  acceptance  of  freight  for  shipment 
from  a  place  within  the  state  to  a  place  without,  is  not  required  to 
foregfo  the  right  to  transport  the  same,  and  receive  compensation 
therefor,  by  reason  of  the  service  upon  it  of  a  garnishee  summons  in 
a  suit  by  a  third  party  against  the  owner  of  such  goods. 

Same — Same. — ^The  service  of  a  garnishee  summons  in  such  a  case 
upon  the  carrier,  after  the  goods  have  been  received,  placed  in  a  car 
for  transportation,  and  a  bill  of  lading  issued  by  the  carrier  to  the 
shipper,  although  the  car  has  not  been  as  yet  put  in  the  train,  does 
not  excuse  the  carrier  from  its  duties  as  such,  or  authorize  an  unrea- 
sonable delay  in  forwarding  the  property  to  its  destination  without 
the  state. 

Same— Same.— Stevenot  v.  Railway  Co.,  63  N.  W.  256,  61  Minn.  104, 
28  I^.  R.  A.  600,  is  decisive  of  the  rule  above  stated,  and  is  approved 
and  followed. 

(Syllabus  by  the  Court.) 

Appeai«  by  defendant  from  St.  Paul  municipal  court. 
Modified, 

Squires  &  Begg^  for  appellant. 
Oliver  J,  Cooky  for  respondents. 

Lovely,  J.  This  is  an  appeal  from  a  judgment  of  the 
municipal  court  of  St.  Paul  in  favor  of  plaintiffs,  who  com- 
plain of  the  unlawful  detention  by  defendant  of  a  car  load  of 
GaM  stated.         potatocs  while  being  transported  over  its  line 

from  Anoka,  in  this  state,  to  Chicago,  111.     This 
review  is  limited  to  the  question  whether  the  findings  of  fact 

*See  note  at  end  of  case.  ' 
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support  the  conclusions  of  law  upon  which   the  judgment 
rests. 

The  facts  found  by  the  court  are,  in  brief,  as  follows: 
The  plaintiffs  were  partners  in  the  produce  business. 
They  delivered  to  defendant,  at  its  station  in  Anoka,  a 
quantity  of  potatoes  for  transportation  to  Chicago,  which 
were  loaded  in  one  of  defendant's  cars,  and  placed  on  a  side 
track  for  shipment.  The  loading  had  been  completed,  the  de- 
fendant had  accepted  the  potatoes  for  transportation,  and  had 
issued  to  plaintiffs  its  bill  of  lading,  in  which  the  place  where 
the  same  was  received  and  the  place  of  destination  were  des- 
ignated, and  the  plaintiffs'  firm  was  named  as  the  consignor 
as  well  as  the  consignee  of  the  property.  While  the  car  of 
potatoes  was  still  awaiting  shipment  on  a  regular  train  of 
defendant's  road,  but  before  it  had  been  placed  therein  for 
that  purpose,  a  garnishee  summons,  properly  issued,  was 
duly  served  upon  defendant  in  a  suit  against  plaintiffs  by 
a  third  party,  upon  the  claim,  regularly  made,  that  the 
property  of  plaintiffs,  above  referred  to,  should  be  arrested, 
and  held  by  defendant  for  the  benefit  of  the  plaintiff  in  that 
suit.  The  car  load  of  potatoes  was  hauled  by  defendant  to 
St.  Paul,  and  within  a  reasonable  time  notice  was  sent  to 
plaintiffs,  at  Anoka,  of  the  service  of  the  garnishee  summons 
upon  the  company.  After  the  arrival  of  the  potatoes  at  St. 
Paul,  they  were  detained  and  held  by  defendant  in  observance 
of  the  garnishee  summons,  and  plaintiffs  were  again  notified 
(this  time  at  Chicago)  of  the  fact  and  reason  of  such 
detention ;  whereupon  one  of  the  plaintiffs  came  to  St.  Paul 
from  Chicago,  and,  upon  negotiations  with  defendant  (while 
reserving  the  right  to  claim  damages,  if  any,  for  delays), 
secured  the  shipment  of  the  car  to  its  destination,  when  the 
potatoes  were  sold  at  a  loss  of  $45.52,  occasioned  by  the 
detention  of  the  same  for  five  days  at  St.  Paul,  which  deten- 
tion was  unreasonable  and  unnecessary,  unless  the  defendant 
was  required  to  retain  and  hold  the  same  by  the  garnishee 
proceedings.  The  trial  court  held  that  the  potatoes  were 
perishable,    were  in  actual  transit,   were    injured  by  the 
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tained  by  the  diminution  in  the  value  of  the  potatoes  occa- 
sioned by  defendant's  unreasonable  detention  of  plaintiffs' 
property,  but  that  the  judgment  was  erroneous  in  including 
the  amount  of  the  expenses  from  Chicago  to  St.  Paul.  It  is 
ordered  that  the  case  be  remanded,  with  directions  for  a  new 
trial,  unless  plaintiffs  consent  to  release  the  defendant  from 
the  payment  of  $30,  the  sum  allowed  for  such  expenses, 
within  10  days  from  the  time  the  remittitur  is  returned,  in 
which  case  the  judgment  is  to  be  modified  in  that  respect. 
In  view  of  the  particular  facts  of  this  case,  we  direct  that  no 
statutory  costs  be  allowed  to  defendant  on  this  appeal. 
Judgment  modified. 


NOTR. 

Carriers  of  Freight — Garnishment  of  Goods  in  Depot. — In  Illinois 
C.  R.  Co.  V.  Cobb,  48  111.  402,  the  court  said  :  "When  the  goods  are 
in  the  depot  of  a  railway  company  in  the  county  in  which  the  attach- 
ment proceedings  are  instituted  there  could  perhaps  be  no  objection 
to  such  process ;  but  on  this  point  we  express  no  definite  opinion." 

In  Bates  v.  Chicago,  M.  &  St.  P.  R.  Co.,  60  Wis.  296,  50  Am.  Rep. 
369,  the  court  said :  "Whether  goods  in  a  depot  of  a  railway  company 
in  this  state,  either  before  transit  or  after,  and  awaiting  delivery 
after  their  arrival  at  the  place  of  delivery,  would  be  subject  to  the 
garnishee  process,  we  do  not  determine." 

In  Cooley  v,  Minnesota  Transfer  R.  Co.,  53  Minn.  327,  it  was  held 
that  a  railway  company,  after  the  termination  of  the  transportation 
of  the  property,  and  while  holding  it  only  as  warehouseman,  was 
liable  to  garnishment. 

Goods  held  by  a  carrier  for  shipment  are  liable  to  garnishment 
before  they  are  in  transit.  Luanda  v.  Hoick,  129  Mo.  663  ;  Adams  v. 
Scott,  104  Mass.  164. 

Goods  stored  on  board  of  a  steamer  for  shipment  to  a  foreign 
port  are  not  subject  to  garnishment  where  unreasonable  expense 
and  delay  would  be  incurred  in  unloading  them.  Van  Camp  Hard- 
ware, etc.,  Co.  V,  Plimpton,  174  Mass.  208,  54  N.  K.  Rep.  538. 
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United  States 

V. 

Northern  Pacific  R.  Co.  et  al. 

{Supreme  Court  of  the  United  States y  April  1 6,  i^oo,) 

Railroads — Land  Grants — Forfeiture — Pleading. — Courts  have  no 
jurisdiction  to  consider  or  determine  the  question  of  the  forfeiture 
of  a  railroad  g-rant  of  public  land  until  it  is  raised  bj  direct  alleg-a- 
tion  in  a  suit  properly  instituted  for  the  purpose  of  presenting  it. 

Same — Same — Failure  to  Complete  Road  within  Prescribed 
Period — Forfeiture.* — Public  lands  granted  to  a  railroad  by  the 
United  States  do  not  ipso  facto  revert  to  the  grantor  by  mere  failure 
to  build  the  road  within  the  period  prescribed  by  Congress.  They  do 
not  revert  after  such  condition  is  broken  until  a  forfeiture  has  been 
asserted  by  the  United  States,  either  through  judicial  proceedings 
instituted  under  authority  of  law  for  that  purpose,  or  through  some 
legislative  action  legally  equivalent  to  judgment  of  office  found  at 
common  law. 

Appeai«  by  complainant  from  a  decree  of  the  United  States 
circuit  court  of  appeals  for  the  Eighth  circuit.    Affirmed, 

Statement  by  Mr.  Justice  Shir  as  : 

In  July,  1898,  the  United  States,  by  the  Attorney  General, 
filed  in  the  circuit  court  of  the  United  States  for  the  district 
of  Minnesota  a  bill  of  complaint  against  the  Northern  Pacific 
Railroad  Company  and  others.  The  object  of  the  suit  was 
to  procure  the  cancelation  and  annulment  of  a  certain  patent 
granted  to  the  Northern  Pacific  Railroad  Company  by  the 
United  States  on  April  22,  1895,  for  a  tract  of  land  lying  and 
being  more  than  10  miles  east  of  Duluth,  in  the  state  of  Min- 
nesota, and  which  patent  was  alleged  by  the  bill  to  have 
been  inadvertently  and  mistakenly  issued.  The  case  was 
disposed  of  on  bill,  answer,  and  a  stipulation  of  facts.  The 
circuit  court  dismissed  the  case  for  want  of  equity,  and  the 

*See  note  at  end  of  case. 
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cause  was  taken  on  appeal  to  the  circuit  court  of  appeals 
for  the  eighth  circuit,  where  the  decree  of  the  circuit  court 
was,  on  July  10,  1899,  affirmed.  An  appeal  was  thereupon 
allowed  to  this  court. 

Messrs.  C  W,  Russell^  M,  C,  Bright^  and  Crownhart  & 
Foley y  for  appellant. 

Messrs.  J.  B.  Kerr  and  C.   W,  Buntiy  iot  appellees. 

Mr.  Justice  Shiras  delivered  the  opinion  of  the  court: 

This  cause  was  heard  in  this  court  in  connection  with  that 
of  Andrew  Doherty  v.  Northern  P.  R.  Co.  No.  121  of  the 
present  term.  [177  U.  S.  — ,  20  Sup.  Ct.  Rep.  p.  677,  antey 
p.  678.]  That  case  came  here  on  a  writ  of  error  to  the 
supreme  court  of  the  state  of  Wisconsin.  The  present  one 
is  on  appeal  from  the  circuit  court  of  appeals  from  the 
eighth  circuit. 

The  important  questions  of  fact  and  of  law  were  substan- 
tially the  same  in  the  two  cases,  and  so  were  the  reasoning 
and  conclusions  of  the  respective  courts  below.  In  a  judg- 
ment just  entered  by  this  court,  the  judgment  of  the  supreme 
court  of  Wisconsin  was  affirmed,  for  reasons  given  in  the 
opinion,  a  reference  to  which  is  deemed  to  be  a  sufficient  dis- 
position of  the  questions  common  to  the  two  cases. 

But  in  the  present  case  there  has  been  raised  and  argued  a 
proposition  not  considered  in  the  supreme  court  of  Wiscon- 
sin, and  which  is  entitled  to  our  attention.  Briefly  stated,  it 
is  that,  even  if  it  be  conceded  that  the  eastern  terminus  of  the 
Northern  Pacific  Railroad  Company  was  lawfully  fixed  at 
Ashland,  Wisconsin,  yet  that  the  land  grant  of  the  company 
had  lapsed  before  any  map  of  definite  location  of  the  railroad 
east  of  Duluth,  Minnesota,  had  been  filed  in  the  land  depart- 
ment; that  the  company  could  not  lawfully  extend  the  con- 
struction of  its  railroad,  so  as  to  entitle  it  to  land  under  its 
land  grant,  after  the  time  limited  by  act  of  Congress  for  the 
completion  of  the  railroad  had  fully  expired ;  and  that,  con- 
sequently, the  patent  to  the  land  described  in  the  bill,  being 
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land  east  of  Diiluth,  was   granted  mistakenly  and  improp- 
erly. 

This  contention  is  based  on  the  language  of  §  8  of  the 
incorporating  act,  which  is  as  follows:  '*That  each  and 
every  grant,  right,  and  privilege  herein  are  so  made  and 
give^n  to,  and  excepted  by,  said  Northern  Pacific  Railroad 
Company,  upon  and  subject  to  the  following  conditions, 
namely:  That  the  said  company  shall  commence  work  upon 
said  road  within  two  years  from  the  approval  of  this  act  by 
the  President,  and  shall  complete  not  less  than  fifty  miles  per 
year  after  the  second  year,  and  shall  construct,  equip,  fur- 
nish, and  complete  the  whole  road  by  the  fourth  day  of  July, 
anno  Domini  exghtt^^n  hundred  and  seventy -six."  The  time 
of  completion  was  subsequently  extended  to  July  4,  1880. 
13  Stat,  at  L.  370,  chap.  217  (15  Stat,  at  L.  255). 

It  is  always  safe,  in  approaching  a  question  of  this  kind, 
to  have  regard  to  the  pleadings  in  the  case,  aaiiroadn-iiand 
Otherwise  there  is  danger  that  the  court  and  S?K^&e«i- 
counsel  may  be  drawn  into  discussions  outside  ^°'' 
of  the  case  actually  presented. 

On  inspection,  it  appears  that  the  case  made  by  the  bill  is, 
that  the  eastern  terminus  of  the  Northern  Pacific  Railroad 
became,  was,  and  now  is  at  the  city  of  Duluth,  state  of 
Minnesota ;  that  the  land  in  question,  being  part  and  parcel 
of  the  public  lands  of  the  United  States,  is  more  than  10 
miles  east  of  the  said  eastern  terminus  and  not,  therefore, 
within  the  limits  of  the  grant  to  said  company ;  that  the 
patent  granted  to  the  said  company  on  April  22,  1895,  was 
issued  ''through  mistake  and  inadvertence,  and  under  the 
erroneous  impression  and  mistaken  belief  that  said  tract  of 
land  was  within  the  limits  of  the  said  grant  to  the  Northern 
Pacific  Railroad  Company;"  and  the  relief  prayed  for  is  that 
said  tract  of  land  be  restored  to  the  complainant ;  that  the 
defendant  be  required  to  reconvey  all  of  said  tract  of  land ; 
and  that  said  patent  issued  by  the  ministerial  officers  of  the 
£fOvemment,  so  far  as  the  tract  of  land  described  in  the  bill 
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is  concerned,  be  canceled  and  annulled;  and  for  such  other 
and  further  relief  as  may  be  just  and  equitable. 

It  is  true  that,  in  the  narrative  part  of  the  bill,  the  8th  sec- 
tion ofthe  incorporatin)2:act  is  quoted,  and  also  there  is  set 
forth  the  several  transactions  whereby  it  is  alleged  Duluth 
became  established  as  the  eastern  terminus  of  the  company's 
road,  but  there  is  no  intimation  that  it  was  the  purpose  of 
the  bill  to  have  a  forfeiture  of  the  company's  rights  and  prop* 
erty  judicially  ascertained  and  declared.  Indeed,  the  obvi- 
ous purpose  of  the  suit  was  to  have  the  question  of  the  proper 
terminus  of  the  company's  road  determined ;  and  it  seems  a 
fair  deduction  from  the  averments  and  prayers  of  the  bill 
that,  if  that  terminus  was  found  to  be  at  Ashland,  then  the 
complainant  would  not  be  entitled  to  any  relief. 

It  is  argued  on  behalf  of  the  government  that,  even  if  the 
bill  did  not  point  to  a  forfeiture  as  part  of  the  proof  that  the 
land  had  been  mistakenly  patented,  yet  that  as  the  defendants, 
in  their  answer,  had  set  up,  as  part  of  their  defense,  that  the 
road  had  been  **duly,"  and  **in  all  respects,"  constructed  in 
accordance  with  the  law,  thereby  entitling  them  to  the  land 
in  dispute,  the  issue  was  thereby  widened  so  as  to  include  the 
question  of  forfeiture.  We  think  the  court  of  appeals  prop- 
erly disposed  of  this  argument  when  it  said :  *'It  is  nothing 
but  a  suit  to  avoid  a  patent  to  a  single  tract  of  land  on  the 
sole  ground  that  the  land  department  erroneously  found  the 
eastern  terminus  of  the  road  to  be  at  Ashland  when  it  was  at 
Duluth.  No  forfeiture  of  any  of  the  rights  and  privileges  of 
the  company  on  account  of  the  delay  in  the  construction  of  its 
railroad  has  been  prayed,  no  issue  of  forfeiture  has  been  ten- 
dered or  made  by  the  pleadings,  and  that  question  is  not  here 
for  consideration.  It  is  a  general  rule  that  questions  that  are 
not  within  the  issue  presented  by  the  pleadings  may  not  be 
determined  by  the  courts,  much  less  may  so  important  a 
question  as  the  forfeiture  of  the  rights  of  a  corporation  to 
thousands  of  miles  of  railroad  and  thousands  of  acres  of  land 
under  a  congressional  grant.  Courts  have  no  jurisdiction  to 
consider  or  determine  the  question  of  the  forfeiture  of  a  rail- 
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road  graot  until  it  is  raised  by  direct  alleg^ations  in  a  suit 
instituted  by  lawful  authority  for  tbe  express  purpose  of  pre- 
sentingit,"  [95  Fed.  Rep.  879,  37  C.  C.  A.  305.] 

Again,  it  is  contended  that  when  a  statutory  grant  con- 
tains on  the  face  of  the  law  a  provision  that  each  and 
every  grant,  right,  and  privilege  are  upon  condition  that  the 
road  shall  be  completed  within  a  certain  time,  ^ 

*^  '    Same— Same— 

and  that  time  expires  without  i)erformance  of  JStJfSSt?*"*" 
the  condition,  all  future  proceedings  of  the  com-  soribodPeriod- 

.  Forfeiture. 

pany,  even  if    acquiesced  in  and  improved  by 
executive  officers  of  the  government,  in  disregard  of  the  for- 
feiture, are  unauthorized,  ultra  vires ^  and  forbidden. 

In  other  words,  if  we  understand  the  position,  it  is  claimed 
that  under  §  8  of  the  act  of  July  2, 1864,  noncompletion  of  the 
railroad  within  the  time  limited  of  itself  operates  as  a  forfei- 
ture; the  grant  immediately  reverts  to  the  government ;  and 
courts  must  so  hold  on  the  simple  statement  of  the  fact  of 
noncompliance  within  the  limit.  We  do  not  understand  this 
to  be  a  correct  statement  of  the  law.  In  Schulenberg  v,  Har- 
riman,  21  Wall.  44,  22  L.  Kd.  551,  this  court  was  called  upon 
to  consider  the  legal  import  of  such  a  provision  in  the  act  of 
Congress  of  June  3,  1854,  granting  public  lands  to  the  state 
of  Wisconsin  to  aid  in  the  construction  of  railroads  in  said  state. 
After  providing  that  the  lands  should  be  sold,  from  time  to 
time,  as  the  construction  of  the  railroad  progressed,  until  the 
road  was  completed,  it  was  enacted  that  *'if  said  road  is  not 
completed  within  ten  years  no  further  sales  shall  be  made, 
and  the  lands  unsold  shall  revert  to  the  United  States." 

No  part  of  the  road  having  been  built  at  the  expiration  of 
the  x>eriod  limited  In  the  grant,  it  was  claimed  that  the  lands 
reverted  to  the  United  States.  It  was  held  by  the  circuit 
court  of  the  United  States  for  the  district  of  Minnesota  that 
such  lands  did  not  ipso  facto  revert  to  the  United  States  by 
mere  failure  to  build  tbe  road  within  the  period  prescribed 
by  Congress,  and  that  to  effect  a  forfeiture  some  act  on  the 
part  of  the  government  evincing  an  intention  to  take  advan- 
tage of  such  failure  was  essential;  and,  on  error,  that  ruling 
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was  affirmed  by  this  court,  and  the  following  statement  of 
the  law  was  made  by  Mr.  Justicb  Fibld  in  giving  the  opin- 
ion of  the  court: 

'* In  what  manner  the  reserved  right  of  the  grantor  for 
breach  of  the  condition  must  be  asserted  so  as  to  restore  the 
estate  depends  upon  the  character  of  the  grant.  If  it  be  a 
private  grant,  that  right  must  be  asserted  by  entry  or  its 
equivalent.  If  the  grant  be  a  public  one,  it  must  be  asserted 
by  judicial  proceedings  authorized  by  law,  the  equivalent  of 
an  inquest  of  office  at  common  law,  finding  the  fact  of  for- 
feiture, and  adjudging  the  restoration  of  the  estate  on  that 
ground,  or  there  must  be  some  legislative  assertion  of  owner- 
ship of  the  property  for  breach  of  condition,  such  as  an  act 
directing  the  possession  and  appropriation  of  the  property, 
or  that  it  be  offered  for  sale  or  settlement.  At  common  law 
the  sovereign  could  not  make  an  entry  in  person,  and  there- 
fore an  office  found  was  necessary  to  determine  the  estate ;  but, 
as  said  by  this  court  in  a  late  case  (United  States  v,  Repen- 
tigny,  5  Wall.  268,  18  L.  Kd.  646),  'the  mode  of  asserting  or 
of  resuming  the  forfeited  grant  is  subject  to  the  legislative 
authority  of  the  government.  It  may  be  after  judicial  inves- 
tigation, or  by  taking  possession  directly  under  the  authority 
of  the  government  without  these  preliminary  proceedings.' 

'*In  the  present  case  no  action  has  been  taken,  either  by 
legislative  or  judicial  proceedings,  to  enforce  a  forfeiture  of 
the  estate  granted  by  the  acts  of  1856  and  1864.  The  title 
remains,  therefore,  in  the  state  as  completely  as  it  existed  on 
the  day  when  the  title  by  location  of  the  route  of  the  railroad 
acquired  precision  and  became  attached  to  the  adjoining 
alternate  sections." 

In  July,  1866,  Congress  granted  unto  the  California  & 
Oregon  Railroad  Company  a  right  of  way  over  the  public 
lands.  In  a  subsequent  suit  between  the  railroad  company 
and  one  Bybee,  a  holder  of  a  mining  claim,  it  was  claimed 
that  the  railroad  company  had  forfeited  and  lost  its  right 
under  the  grant  by  its  failure  to  complete  its  road  within  the 
time  limited  in  the  act;  that  such  failure  operated  zfiso  facto 
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as  a  termination  of  all  right  to  acquire  any  further  interest  in 
any  lands  not  then  patented.  But  it  was  held  by  this  court, 
in  the  words  of  Mr.  JnsTiCB  Brown,  ''that  in  all  cases  in 
which  the  question  has  been  passed  upon  by  this  court,  the 
failure  to  complete  the  road  within  the  time  limited  is  treated 
as  a  condition  subsequent,  not  operating  ipso  facto  as  a  rev- 
ocation of  the  grant,  but  as  authorizing  the  government 
itself  to  take  advantage  of  it,  and  forfeit  the  grant  by  judi- 
cial proceedings,  or  by  an  act  of  Congress,  resuming  title  to 
the  land. "  Schulenberg  v.  Harriman ;  Van  Wyck  v,  Knevals, 
106  U.  S.  360,  27  L.  Ed.  201,  1  Sup.  Ct.  Rep.  336,  are  then 
cited,  and  likewise  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  McGee, 
115  U.  S.  473,  29  L.  Ed.  448,  6  Sup.  Ct.  Rep.  125,  where  it 
was  said  by  Chibf  Justice  Waitk  to  have  been  often  decided 
''that  lands  granted  by  Congress  to  aid  in  the  construction  of 
railroads  do  not  revert  after  condition  broken  until  a  forfei- 
ture has  been  asserted  by  the  United  States,  either  through 
judicial  proceedings  instituted  under  authority  of  law  for  that 
purpose,  or  through  some  legislative  action  legally  equivalent 
to  judgment  of  office  found  at  common  law."  "Legislation 
to  be  sufficient  must  manifest  an  intention  by  Congress  to  re- 
assert title  and  to  resume  possession.  As  it  is  to  take  the 
place  of  a  suit  by  the  United  States  to  enforce  a  forfeiture, 
and  judgment  therein  establishing  the  right,  it  should  be 
direct,  positive,  and  free  from  all  doubt  or  ambiguity." 

As  the  bill  in  this  case  does  not  allege  that  it  is  brought 
under  authority  of  Congress  for  the  purpose  of  enforcing  a 
forfeiture,  and  does  not  allege  any  other  legislative  act  what- 
ever looking  to  such  an  intention,  it  is  plain,  under  the  au- 
thorities cited,  that  this  suit  must  be  regarded  as  only  intended 
to  have  the  point  of  the  eastern  terminus  judicially  ascer- 
tained. This  being  so,  and  that  terminus  having  been  found 
to  be  at  Ashland,  it  follows  that  the  courts  below  committed 
no  error  in  dismissing  the  bill  of  complaint. 

This  view  of  the  case,  renders  it  unnecessary  for  us  to  con- 
sider whether  the  United  States  could  be  estopped  by  the  acts 
of  the  executive  department  in  recognizing  the  rights  of  the 
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railroad  company  as  continuing  in  full  force  after  the  expira- 
tion of  the  time  named  in  the  statute ;  or  to  consider  whether 
the  ordinary  doctrines  of  courts  of  equity,  which  relieve  a 
contracting  party  from  forfeiture  by  reason  of  a  failure  to 
complete  the  contract  within  the  time  fixed,  when  the  work 
is  subsequently  completed  and  accepted,  would  apply  to  a 
case  like  the  present.  Undoubtedly  there  would  seem  to  be 
room  for  a  fair  presumption  that  Congress  was  aware  of  the 
action  of  the  President  and  of  the  functionaries  of  the  land 
department  in  the  particulars  before  mentioned,  and  approved 
of  the  same.  It  is  not,  as  put  by  the  counsel  of  the  gov- 
ernment in  his  able  brief,  the  case  of  a  waiver  presumed  from 
mere  nonaction,  but  from  nonaction  in  the  special  circum- 
stances disclosed. 

As  the  evidence  and  conceded  facts  failed  to  show  any 
mistake,  fraud,  or  error,  in  fact  or  in  law,  in  the  action  of  the 
land  department  in  accepting  the  location  of  the  eastern  ter- 
minus made  by  the  company,  and  in  issuing  the  patent  in 
question,  the  bill  was  properly  dismissed,  and  the  decree  of 
the  circuit  court  of  appeals  is  affirmed. 

Mr.  Justick  McKenna  did  not  take  part  in  the  decision 
of  the  case.  

NOTE. 

Forfeiture  of  Land  Grants. — It  is  frequently  provided  in  the  act 
granting  public  lands  to  railroad  companies,  that  if  the  company 
does  not  complete  the  road  within  a  specified  time  its  right  to  the 
land  grant  shall  be  forfeited  and  the  title  revert  to  the  United  States. 
Such  conditions  have  been  construed  by  the  courts,  not  to  be  con- 
ditions precedent,  but  conditions  subsequent,  the  nonperformance 
of  which  will  defeat  the  grant ;  but  the  United  States  alone  by  an 
appropriate  proceeding  by  the  purpose,  or  by  express  legislative 
action,  can  take  advantage  of  the  noncompliance  of  the  conditions. 
Cedar  Rapids,  etc.,  R.  Co.  v.  Court wright,  21  Wall.  310;  Schulenberg 
V,  Harriman,  21  Wall.  (U.  S.)  44 ;  Van  Wyck  v,  Knevals,  106  U. 
S.  360,  10  Am.  &  Eng.  R.  Cas.  665 ;  Bybee  v.  Oregon  &  C.  R.  Co.,  46 
Am.  &  Eng.  R.  Cas.  460,  139  U.  S.  663 ;  Southern  Pac.  R.  Co.  v, 
Poole  (Cal.),  32  Fed.  Rep.  451 ;  Southern  Pac.  R.  Co.  v,  Orton  (Cal.),  32 
Fed.  Rep.  457 ;  United  States  v,  Curtner,  38  Fed.  Rep.  1 ;  Northern  Pac. 
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R.  Co.  V.  Peronton,  3  Dak.  217, 10  Am.  &  l^ng.  R.  Cas.  670 ;  Northern 
Pac.  R.  Co.  V.  Majors,  5  Mont.  Ill,  5  Am.  &  Eng^.  R.  Cas.  447 ;  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Grinnell,  51  Iowa  476,  affirmed  in  103  U.  S. 
739,  5  Am.  &  Eng.  R.  Cas.  447 ;  Iowa  v.  Kick,  14  Iowa  162 ;  Neer  v. 
Williams,  21  Kan.  1, 10  Am.  &  Eng.  R.  Cas.  561 ;  Peck  v.  Rush  et  al. 
(Wis.),  10  Am.  &  Kng.  R.  Cas.  642;  St.  I^ouis,  I.  M.  &  S.  R.  Co.,  75 
Mo.  522, 10  Am.  &  Eng.  R.  Cas.  649. 

^ays  Mii,i,KR,  J.,  in  Chicago,  R.  I.  &  P.  R.  Co.,  supra  \ 
"Another  point  equally  fatal  to  plaintiffs  in  error  is,  that  the  asser- 
tion of  a  right  by  the  United  States  to  the  lands  in  controversy  was 
wholly  a  matter  between  the  government  and  the  railroad  company, 
or  its  grantors.  The  legal  title  remains  where  it  was  placed  before 
the  act  of  1864.  If  the  government  desires  to  be  reinvested  with  it, 
it  must  be  done  by  some  judicial  proceeding,  or  by  some  act  of  the 
government  asserting  its  right.  It  does  not  lie  in  the  mouth  of  every 
one  who  chooses  to  settle  on  these  lands  to  set  up  a  title  which  the 
government  itself  can  only  assert  by  some  direct  proceeding." 

In  Chicago,  etc.,  R.  Co.  v.  Lewis,  53  Iowa  101,  it  was  held  that  the 
forfeiture  of  lands  granted  by  Congress  to  the  state  of  Iowa  to  ai<l 
in  the  construction  of  a  railway,  by  the  failure  of  the  company  to 
construct  its  line  within  the  time  limited  by  the  grant,  can  only  be 
insisted  upon  by  the  United  States.  The  right  of  the  state  to  resume 
the  lands,  reserved  by  the  state  in  case  of  the  failure  of  the  company 
to  complete  its  road  by  a  specified  date,  may  be  waived,  and  such 
reservation  does  not  affect  the  title  of  the  company  to  the  lands 
granted  until  the  right  is  exercised.  A  third  party  cannot  set  up  a 
forfeiture  to  validate  his  title,  nor  avail  himself  of  the  fact  that  the 
company,  in  constructing,  deviated  from  the  original  line,  if  the 
lands  which  he  claims  are  within  the  prescribed  distance  from  it  and 
the  road  as  built. 

Where  the  laud  granted  is  on  condition  that  the  road  shall  be  com- 
pleted within  a  specified  time,  the  land  will  not  ipso  facto  be  forfeited, 
on  the  failure  of  the  company  to  complete  the  road  within  that  time, 
without  the  government  taking  any  steps  to  annul  the  grant.  United 
States  V,  Tennessee  &  C.  R.  Co.,  20  Sup.  Ct.  Rep.  370;  United  States 
V.  Northern  P.  R.  Co.  (C.  C.  App.,  8th  C),  37  C.  C.  A.  290,  95  Fed. 
Rep.  864,  affirmed  in  177  U.  S.  435 ;  St.  Paul  &  P.  R.  Co.  v.  Northern 
P.  R.  Co.,  139  U.  S.  1,  35  Iv.  Ed.  77 ;  Schulenberg  v.  Harriman,  21 
Wall.  44,  22  L,.  Ed.  551 ;  United  States  v.  Southern  P.  R.  Co.,  146  U, 
S.  570,  36  Lr.  EM.  1091 ;  Farnsworth  v,  Minnesota  &  P.  R.  Co.,  92  U.  S. 
49,  23  Iv.  Ed.  530. 

And  the  railroad  can  bring  ejectment  on  its  legal  title,  though 
defeasible,  where  the  government  has  not  taken  such  steps.  Denny  v, 
Dodson  (Oreg.),  32  Fed.  Rep.  899. 
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The  manner  in  which  the  forfeiture  is  generally  formally  taken 
advantage  of  is  by  an  act  of  Congress.  Neer  v,  Williams,  27  Kansas 
1,  10  Am.  &  Eng.  R.  Gas.  561.  Congress  has  power  to  pass  such  an 
act,  virtually  annulling  and  revoking  its  former  grant.  Peck  r. 
Rush,  10  Am.  &  Eng.  R.  Gas.  642. 

An  act  reciting  that  a  railroad  has  failed  to  construct  its  road 
within  the  stipulated  time  and  granting  it  an  extended  term  within 
which  to  do  so,  will  not  be  construed  as  a  forfeiture,  but  rather  as  a 
waiver  thereof.  St.  LK>uis,  Iron  Mt.  &  S.  R.  Co.  v,  McGee,  75  Mo. 
522,  10  Am.  &  Eng.  R.  Cas.  649. 


McGhee  et  aL 

V, 

McCarley. 

{Circuit  Court  of  Appeals^  Fifth  Circuity  May  22^  /900.) 

Wrongful  Death — Punitive  Damages — Statute.* — In  an  action  for 
the  wrongful  death  of  a  minor  child  by  her  personal  representative, 
under  section  27  of  the  Code  of  Alabama,  authorizing  a  personal 
representative  to  recover  for  the  wrongful  death  of  his  intestate 
such  damages  as  the  jury  may  assess,  punitive  damages  may  be 
recovered. 

Error  by  defendant  to  the  circuit  court  of  the  United 
States  for  the  Northern  district  of  Alabama.     Affirmed, 

Parlance,  District  Judge.  This  cause  was  fully  stated 
when  it  was  first  passed  upon  by  this  court.  See  91  Fed. 
462.  An  application  for  rehearing  having  been  made  by 
the  defendant  in  error,  and  the  same  having  been  granted, 
the  cause  has  been  fully  reargued,  and  the  court  has  again 
carefully  considered  it.  The  single  error  heretofore  found 
by  this  court  in  the  cause  was  that  the  trial  court  refused  to 
charge  the  jury  that  only  compensatory,  and  not  punitive, 
damages  were  recoverable  in  the  cause.     On  the  first  hearing 

♦See»<7/^,  13  Am.  &  Eng.  R.  Cas..N.  S.,  553  et  seq, ;  LK)uisville  &  N. 
R.  Co.  V,  Lransford  (C.  C.  A.),  18  Am.  &  Eng.  R.  Cas.,  N.  S.,  697. 
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of  this  cause  the  argument  and  the  briefs  treated  very  imper- 
fectly, and  in  an  unintentionally  misleading  manner,  the 
matter  of  the  statute  law  upon  which  this  cause  was  based, 
Assisted  by  the  argument  and  briefs  on  the  rehearing,  the 
court  has  carefully  re-examined  the  point  upon  which  it 
ordered  this  cause  to  be  remanded,  and  has  concluded  that 
the  statute  law  of  Alabama  permits  a  personal  representa- 
tive to  recover  punitive  damages  in  such  a  cause  as  the  one 
at  bar,  and  that  therefore  it  is  not  within  the  doctrine  of 
Railway  Co.  v.  Prentice,  147  U.  S.  101,  13  Sup.  Ct.  261,  37 
i.  Ed.  97.  See,  specially,  Tiff.  Death  Wrongful  Act,  §§ 
130,  154;  also,  /d,  §  35.  The  court  has  also  re-examined 
the  other  questions  involved  in  this  cause,  and  finds  no  error 
in  the  cause.'  It  is  therefore  ordered  that  the  former  order 
of  this  court,  reversing  the  judgment  of  the  lower  court  and 
remanding  this  cause  for  a  new  trial,  be,  and  the  same  is 
hereby,  annulled  and  set  aside.  It  is  further  ordered  that 
the  judgment  of  the  lower  court  be,  and  the  same  is  hereby, 
affirmed. 

Pardkb,  Circuit  Judge  (dissenting).  When  this  case 
was  first  presented  in  this  court,  it  was  represented  by  coun- 
sel, and  argued  and  considered,  as  an  action  brought  under 
section  26  of  the  Code  of  Alabama,  which  is  as  follows : 

"26  (2588).  Suits  for  Injuries  Causing  Death  of  Minor  Child. 
When  the  death  of  a  minor  child  is  caused  by  the  wrongful 
act,  or  omission,  or  negligence  of  any  person  or  persons,  or 
corporation,  his  or  their  servants  or  agents,  the  father,  or  the 
mother,  in  the  cases  mentioned  in  the  preceding  section,  or 
the  personal  representative  of  such  minor,  may  sue  and 
recover  such  damages  as  the  jury  may  assess ;  but  a  suit  by 
the  father  or  mother,  in  such  case,  is  a  bar  to  a  suit  by  the 
personal  representative . '  * 

Under  that  statute  the  court  held,  following  the  decision 
of  the  supreme  court  of  Alabama  in  Williams  v.  Railroad 
Ca,  91  Ala.  635,9  South.  77,  and  Railway  Co.  v.  Prentice, 
147  U.  S.  101,  13  Sup.  Ct.  261,  37  L.  Ed.  97,  that  no  exem- 
plary or  punitive  damages  could  be  recovered,  and  reversed 
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the  judgment  of  the  circuit  court  because  the  trial  judge  had 
refused  to  charge  the  jury  to  that  effect.  See  McGehee  v, 
McCarley,  33  C.  C.  A.  629,  91  Fed.  462.  After  this  decision 
was  rendered,  counsel  discovered  that  the  suit  was  not 
brought  under  section  26,  but  under  section  27,  of  the  Code 
of  Alabama,  which  is  as  follows : 

*'27  (2589)  (2641,2642,2643)  (2299,  2300)  (1940,  1941). 
Action  for  Wrongful  Act,  Omission,  or  Negligence  Causing 
Death.  A  personal  representative  may  maintain  an  action, 
and  recover  such  damages  as  the  jury  may  assess,  for  the 
wrongful  act,  omission,  or  negligence  of  any  person  or  per- 
sons, or  corporation,  his  or  their  servants  or  agents,  whereby 
the  death  of  his  testator  or  intestate  was  caused,  if  the  testa- 
tor or  intestate  could  have  maintained  an  action  for  such 
wrongful  act,  omission,  or  negligence,  if  it  had  not  caused 
death ;  such  action  shall  not  abate  by  the  death  of  the  defend- 
ant, but  may  be  revived  against  his  personal  representative; 
and  may  be  maintained,  though  there  has  not  been  prosecu- 
tion, or  conviction,  or  acquittal  of  the  defendant  for  such 
wrongful  act,  or  omission,  or  negligence;  and  the  damages 
recovered  are  not  subject  to  the  payment  of  the  debts  or  lia- 
bilities of  the  testator  or  intestate,  but  must  be  distributed 
according  to  the  statute  of  distribution.  Such  action  must  be 
brought  within  two  years  from  and  after  the  death  of  the  tes- 
tator or  intestate,'' 

— and  which  section  the  supreme  court  of  Alabama  has  con- 
strued as  allowing  punitive  damages.  Accepting  this  change 
of  front,  this  court  granted  a  rehearing,  and  directed  argu- 
ment upon  all  the  points  involved  in  the  case,  and  now  re- 
verses the  former  ruling,  and  directs  that  the  judgment  of  the 
circuit  court  be  affirmed.  From  this  judgment  I  am  com- 
pelled to  dissent,  on  several  grounds. 

The  complaint  in  the  case  contains  four  counts,  the  first  of 
which  is  as  follows: 

**The  plaintiff  claims  of  the  defendants  ten  thousand  ($10,- 
000)  dollars  as  damages,  for  that  heretofore,  to  wit,  on  Decem- 
ber 1,  1893,  the  defendants  were  operating  a  line  of  railroad 
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from  the  city  of  Memphis,  in  the  state  of  Tennessee,  to  the 
town  of  Stevenson,  in  the  state  of  Alabama,  which  said  line 
of  railroad  ran  through,  and  was  operated  by  the  defendants 
in,  the  counties  of  Morgan  and  Limestone,  in  the  state  of 
Alabama,  and  on  said  December  1, 1893,  the  mother  of  plain- 
tiff's intestate  purchased  transportation  for  herself  and  four 
minor  children  (among  them,  plaintiff's  intestate,  who  was  a 
minor  child  about  seven  years  old)  from  Decatur,  Ala.,  to 
some  point  in  Texas  unknown  to  plaintiff,  over  the  line  of 
railroad  operated  by  defendants  from  Decatur  to  Memphis, 
and  on  said  date  said  mother  of  plaintiff's  intestate  and  said 
intestate,  Zuma  Allred,  were  misdirected  by  the  agent  of 
defendants  at  Decatur,  Ala.,  as.  to  the  train  they  should  take, 
and  they  boarded  the  passenger  train,  operated  by  defendants , 
going  east.  At  Belle  Mina,  in  Limestone  county,  Ala., 
they  were  put  off  said  train  by  the  conductor  thereof,  to  await 
the  arrival  of  the  west -bound  train  on  said  road.  Said  pas- 
senger train  was  due  going  west  at  about  12  o'clock  at  night. 
The  plaintiff's  intestate,  Zuma  Allred,  and  her  mother,  with 
three  other  minor  children,  the  oldest  of  whom  was  nine  years 
of  age,  and  the  youngest  a  nursing  baby,  remained  in  the  wait- 
ing room  at  defendants'  depot  at  Belle  Mina  for  the  arrival  of 
said  west-bound  train  for  several  hours.  Said  night  of  De- 
cember 1,  1893,  was  dark,  and  the  platform  around  the  wait- 
ing room  was  dark ;  there  being  no  lights  furnished  by 
defendants  on  the  platform,  or  on  the  railroad  track  beside  it. 
Shortly  before  the  arrival  of  the  west-bound  train,  the  depot 
agent  in  the  employ  of  the  defendants  at  Belle  Mina  came 
into  said  waiting  room  with  a  lantern  on  his  arm,  and  com- 
menced talking  to  the  mother  of  plaintiff's  intestate,  and 
soon  tried  to  induce  her  to  go  into  an  adjoining  room  with 
him;  and,  upon  her  refusal  to  do  so,  laid  hands  upon  her 
for  the  purpose  of  inducing  or  compelling  her  to  go  into 
said  room.  This  conduct  on  the  part  of  said  agent  of  defend- 
ants frightened  the  mother  of  plaintiff's  intestate,  who  was 
alone  with  her  four  small  children,  and  wholly  unprotected, 
whereat  she  screamed,  and  tried  to  make  her  escape  from  said 
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depot  waiting  room  out  onto  the  platform.  Said  four  chil* 
dren  had  been  sleeping,  and  were  awakened  by  the  screams 
of  their  mother,  and,  in  their  fright,  ran  out  of  the  waiting 
room  with  their  mother.  It  was  dark  on  the  outside  of  the 
waiting  room,  and  plaintiff's  intestate,  Zuma  AUred,  ran  out 
of  said  room  and  across  the  platform,  and  down  onto  the 
tracks  of  defendants'  railroad,  and  was  run  over,  cut  bodily 
in  two,  and  killed  by  a  passenger  train  going  west  on  said 
road.  Plaintiff  avers  that  his  intestate,  Zuma  AUred,  was 
run  over  and  killed  by  said  train  by  reason  of  the  unlawful 
and  wrongful  conduct  and  assault  by  said  agent  of  de- 
fendants, whose  name  is  unknown  to  plaintiff,  upon  the 
mother  of  plaintiff's  intestate,  which  assault  was  com- 
mitted while  he  was  at  said  depot  as  the  agent  of 
defendants,  charged  by  law  with  the  duty  of  protect- 
ing plaintiff's  intestate  and  her  mother  from  all  assaults, 
and  even  indecent  or  offensive  words,  on  the  part  of 
any  person  whatsoever.  The  said  assault  by  the  agent 
of  defendants  caused  the  mother  to  scream  or  cry  out  and 
awaken  the  child,  Zuma  AUred,  who,  in  her  dazed  and  star- 
tled condition,  due  to  the  sudden  fright  caused  by  said 
agent's  assault  on  her  mother,  ran  out  of  the  said  waiting 
room,  across  the  platform,  and  down  onto  the  tracks  of  rail- 
road, where  in  the  darkness  she  was  run  over,  cut  bodily  in 
two,  and  killed  by  a  passenger  train  going  west  on  said 
road.  The  plaintiff's  intestate  was  a  little  child,  and  incapa- 
ble of  acting  with  the  judgment  and  discretion  of  a  x>erson 
of  older  and  maturer  years." 

The  second  count  charges  negligence  of  the  station  agent 
at  Bell  Mina  in  not  assisting  Mrs.  AUred  and  her  children, 
whereby,  etc. ;  the  third  count  charges  negligence  of  the 
defendants  in  not  providing  the  proper  lights  at  the  station 
and  on  the  tracks  at  Belle  Mina;  and  the  fourth  count 
charges  negligence  of  the  engineer  of  the  train,  in  that  he 
did  not  keep  a  proper  lookout,  so  as  to  enable  him  to  stop 
the  train  in  time,  whereby,  etc.  In  my  opinion,  the  evidence 
in  the  case  wholly  failed  to  sustain  the  third  and  fourth 
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counts,  and  tbe  trial  court  erred  in  refusing  to  charge  the 
jury  that,  if  they  believed  the  evidence,  their  verdict  must 
be  for  the  defendants  under  the  third  and  fourth  counts. 

The  thirty -first,  thirty-second,  and  thirty-seventh  assign- 
ments of  error  are  as  follows : 

**(3l)  The  court  erred  in  refusing  to  give  special  written 
charge  No.  25  requested  by  defendants,  vzz. :  'Under  the 
evidence  in  this  case,  A.  J.  McCarley  is  not,  and  was  not 
when  this  suit  was  brought,  the  administrator  of  Zuma  Allred, 
deceased,  and  is  not  entitled  to  recover  any  damages  for  the 
death  of  said  Zuma  Allred.'  (32)  The  court  erred  in  refus- 
ing special  written  charge  No.  27  requested  by  the  defendants, 
vtz. :  'Where  the  father  or  mother  oi  personal  representative 
of  a  deceased  child  sues  to  recover  damages  for  an  alleged 
wrong  or  negligence  causing  the  death  of  such  child,  the 
damages  recoverable,  if  any,  are  compensatory,  and  not 
punitive,  and  are  solely  for  the  benefit  of  the  parents,  to 
compensate  them  for  the  loss  of  the  services  of  the  child.'  " 
"(37)  The  court  erred  in  refusing  to  give  special .  written 
charge  No.  12,  requested  by  defendants,  vzjsi, :  'This  is  not  an 
action  for  damages  or  injury  to  Mrs.  Allred  by  reason  of  the 
alleged  assault  of  the  depot  agent,  but  is,  under  the  Alabama 
law,  for  the  death  of  the  child,  Zuma;  and  unless  you  are 
satisfied  from  the  evidence  that  said  alleged  assault  was  the 
proximate  cause  of  the  death  of  the  child,  and  that  its  death 
could  not  have  occurred  but  for  said  assault,  the  plaintiff 
cannot  recover  under  the  first  count  of  the  complaint.'  " 

The  questions  made  by  these  assignments  of  error  are 
properly  raised  in  the  record,  and,  in  my  opinion,  they  are 
well  taken.  In  this  opinion,  however,  I  do  not  care  to  dis- 
cuss any  of  them  except  the  thirty- second,  which  relates  to 
punitive  damages.  The  defendant  receivers  are  not  charged, 
either  in  pleading  or  proof,  with  any  personal  misconduct 
or  with  any  personal  responsibility  in  respect  to  the  matters 
complained  of,  but,  as  receivers,  are  to  be  held  responsible 
for  the  wrongful  acts  of  their  inferior  servants  and  agents. 
Any  punishment,  therefore,   inflicted  upon  the  defendants 
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by  way  of  damages,  will  be  vicarious  in  what  may  be  called 
the  second  degree,  in  that  the  amount  recovered  will  be  made 
a  charge — First,  upon  the  receivers;  and,  second,  upon  the 
owners  of  the  Memphis  &  Charleston  Railroad  Company, 
who  are  innocent  of  all  management  and  control  of  the  prop- 
erty. As  there  was  no  evidence  to  support  the  second  and 
third  counts  of  the  complaint,  the  receivers  in  this  case  can- 
not be  held  liable  for  any  wrongful  act  or  omission  of  their 
servants  or  employees  in  directly  managing  and  operating 
the  railroad  proi)erty  in  their  possession.  If  the  receivers 
are  at  all  liable  for  the  killing  of  Zuma  Allred,  it  must 
be  because  at  the  time  and  under  the  circumstances  the  re- 
ceivers, as  such,  were  under  obligation  to  protect  her  from 
the  wrongful  assault  and  unlawful  conduct  of  persons  who 
were  in  their  employment  and  service.  Mrs.  Allred  and  her 
children  were,  by  implication,  at  least,  passengers  over  the 
lines  operated  by  the  defendants,  and  who  had  regularly  con- 
tracted for  their  passage.  The  liability  of  the  receivers, 
therefore,  must  be  deduced  from,  and  be  founded  upon,  the 
contract  of  carriage  of  passengers  for  hire,  and  the  implied 
obligations  resulting  therefrom,  to  the  effect  that  the  carrier 
must  protect  the  passenger  from  assault,  indignity,  insult, 
and  abuse,  especially  on  the  part  of  the  agents,  employees, 
and  servants  of  the  carrier.  In  relation  to  the  carrier's  con- 
tract and  the  obligation  resulting,  the  supreme  court  of  the 
United  States,  in  Railway  Co.  v.  Prentice,  supra^  has  de- 
clared : 

"This  question,  like  all  others  affecting  the  liability  of  a 
corporation  as  a  common  carrier  of  goods  or  passengers,  is  a 
question,  not  of  local  law,  but  of  general  jurisdiction  in  which 
this  court,  in  the  absence  of  an  express  statute  regulating  the 
subject,  will  exercise  its  own  judgment,  uncontrolled  by  the 
decisions  of  courts  of  the  several  states.'' 

And  the  same  case  is  distinct,  direct,  and  positive  author- 
ity that,  in  the  absence  of  an  express  statute,  punitive  dam- 
ages cannot   be  allowed  against  a  railway  corporation  for 
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the  negligence  and  wrongful  conduct  of  its  inferior  servants 
and  employees. 

If  there  is  any  express  statute  of  the  state  of  Alabama 
which  authorizes  punitive  damages  against  a  common  carrier 
of  passengers,  not  itself  in  fault,  for  the  negligent  acts  of  its 
agents  and  servants,  it  has  not  been  pointed  out.  It  is 
claimed  that  section  27,  which  authorizes  a  verdict  for  such 
damages  as  the  jury  may  assess,  is  an  express  statute  on  the 
subject ;  but  this  has  not  been  the  view  of  the  supreme  court 
of  Alabama,  if  I  read  its  decisions  intelligently.  Since  the 
original  enactment  of  the  statute  in  1872,  and  from  58  Ala. 
down  to  112  Ala.,  lately  issued,  the  right  to  the  recovery  of 
punitive  damages  under  this  statute  has  been  contested,  and 
in  no  case  has  it  been  held  that  the  statute  expressly  allowed 
them.  While  it  may  be  true  that  the  construction  of  the 
statute  has  uniformly  been  that  exemplary  damages  may  be 
allowed  thereunder,  the  right  to  them  has  been  deduced  from 
the  alleged  intent  of  the  law  as  deduced  from  its  original 
title.  I  can  do  no  better  than  quote  from  Railroad  Co.  v. 
Freeman,  97  Ala.  292,  294,  11  South.  801  : 

"The  statute  referred  to  as  originally  enacted  February  5, 
1872,  was  construed  by  this  court  in  the  cases  of  Railroad 
Co.  V,  Shearer,  58  Ala.  672,  and  Railroad  Co.  v.  Sullivan, 
59  Ala.  272,  in  respect  to  the  measure  of  damages  recoverable 
under  it.  In  the  former  of  these  cases  it  was  said  :  lacer- 
ated feelings  of  surviving  relatives,  and  mere  capacity  of 
deceased  to  make  money  if  permitted  to  live,  do  not  con- 
stitute the  measure  of  recovery  under  the  act  of  February  5, 
1872.  Prevention  of  homicide  is  the  purpose  of  the  statute, 
and  this  it  proposed  to  accomplish  by  such  pecuniary  mulct 
as  the  jury  "deem  just."  The  damages  are  punitive,  and 
they  are  none  the  less  so  in  consequence  of  the  direction  the 
statute  gives  to  the  damages  when  recovered.  They  are 
assessed  against  the  railroad  "to  prevent  homicide.* " 
Railroad  Co.  v.  Shearer,  supra.  And  in  the  latter  case  the 
court,  after  restating  with  approval  the  substance  of  what 
was  said  in  Shearer's  Case,  and  quoted  above,  proceeds  : 


^ 
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'It  [the  act  of  February  5,  1872]  is  punitive  in  its  purposes » 
— punitive  of  the  person  or  corporation  by  which  the  wrong 
is  done,  to  stimulate  diligence  and  to  check  violence,  in  order 
thereby  to  give  greater  security  to  human  life;  ** to  prevent 
homicide.'*  *  *  *  The  damages,  'tis  true,  go  to  the 
estate  of  the  party  slain,  and,  in  effect,  are  compensatory ; 
but  this  does  not  change  the  great  purpose  of  the  statute, — 
**to  prevent  homicide."  Preservation  of  life — ^prevention  of 
its  destruction  by  the  wrongful  act  or  omission  of  another — 
is  the  subject  of  the  statute,  and  all  its  provisions  are  but 
machinery  for  canning  it  into  effect.'  Railroad  Co.  v. 
Sullivan,  supra.  Neither  of  these  cases  involved  facts 
which,  aside  from  the  purely  punitive  character  of  the  stat- 
ute as  construed  in  them,  would  have  authorized  the  imposi- 
tion of  exemplary  damages  as  the  law  in  that  regard  has  been 
declared  by  this  court.  Railway  Co.  v.  I^ee,  92  Ala.  262,  9 
South.  230.  That  the  court  did  not  reach  its  conclusion  as 
to  the  nature  of  the  damages  recoverable  from  any  conviction 
that  the  defendants  were  guilty  of  such  gross  negligence,  as 
that  term  has  come  to  be  understood  in  our  books,  as 
amounted  to  willfulness,  wantonness,  or  the  like,  is,  we 
think,  clear  on  the  language  employed.  The  conception  of 
a  recovery  of  damages  as  a  pecuniary  mulct — a  punishment 
of  the  wrongdoer  as  a  retribution  for  the  wrong  and  deterrant 
of  its  repetition — ^is  the  leading,  indeed  the  sole,  idea  upon 
which  the  conclusion  was  reached.  Compensation  is  referred 
to  only  as  a  fortuitous  result  of  the  imposition  of  the  punish- 
ment,— a  thing  which  ensued,  not  because  of  any  intent  of 
the  lawmakers  that  it  should  ensue,  and  not  because  a  predi- 
cate for  it  was  necessary  to  the  assessment  of  damages,  or 
exerted  any  influence  in  the  determining  the  amount  of  the 
verdict,  but  only  because,  the  damages  having  been  assessed 
alone  upon  a  consideration  of  the  culpability  of  the  defend- 
ant's act  or  omission,  wholly  regardless  of  the  actual  loss  or 
injury  suffered  thereby,  they  constituted  a  fund  which  the 
statute  distributed  to  the  next  of  kin  of  the  deceased;  and 
this  whether  or  not  his  next  of  kin  would  have  been  at  all 
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benefited  by  his  continued  life,  or  were  to  any  extent  damni- 
fied by  his  untimely  death.  That  this  was  the  view  actu- 
ating the  court  to  the  conclusion  in  Shearer's  and  Sullivan's 
Cases  is  further  demonstrated  by  the  language  of  the  judge 
who  wrote  the  opinions  in  those  cases  in  the  subsequent  case 
of  Railroad  Co.  v.  King,  81  Ala.  177,  183,  2  South.  152. 
*  *  *  The  damages  recoverable  being  punitive  and 
exemplary  in  all  cases  under  the  statute, — punitive  of  the 
act  done,  and  intended  by  their  imposition  to  stand  as  an 
example  to  deter  others  from  the  commissions  of  mortal 
wrongs,  or  to  incite  to  diligence  in  the  avoidance  of  fatal 
casualties » — ^the  purpose  being  the  preservation  of  human 
life,  regardless  of  the  pecuniary  value  of  a  particular  life 
to  next  of  kin  under  statutes  of  distribution,  the  admeas- 
urement of  the  recovery  must  be  by  referenceT  alone 
to  the  quality  of  the  wrongful  act  or  omission,  the  degree  of 
culpability  involved  in  the  doing  of  the  act  or  in  the  omission 
to  act  as  required  by  the  dictates  of  care  and  prudence,  and 
without  any  reference  to,  or  consideration  of  the  loss  or 
injury,  the  act  or  omission  may  occasion  to  the  living.  Such 
is  the  construction  given  by  this  court  to  the  act  'to  prevent 
homicide,'  and,  as  thus  construed,  it  is  manifest  that  the 
charge  set  out  above  is  a  sound  exposition  of  the  elements 
and  measure  of  damages  recoverable  under  the  act,  unless 
there  has  been  such  modification  of  the  statute,  in  its 
recent  codification,  as  necessitates  a  different  interpreta- 
tion, or  unless  the  act  as  thus  construed  is  violative  of 
the  organic  law,  as  counsel  insist.  Has  the  statute  been 
changed  in  the  respect  under  consideration  since  the  decision 
in  the  Shearer  and  Sullivan  Cases?  We  think  not.  It  has 
not  in  the  present  Code  the  title  which  it  bore  as  an  original 
enactment, — *  to  prevent  homicide.'  But  in  the  codification 
of  statutes  it  is  usual  to  omit  their  titles,  and  such  omissions 
have  never  been  supposed  to  alter  their  meaning.  More- 
over this  title  was  omitted  from  the  Code  of  1876,  and  the 
statute  without  it,  and  considered  only  as  a  section  of  codified 
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laws  with  an  index  headline,  was»  as  we  have  seen,  given 
the  same  interpretation  as  has  been  put  upon  it  when  its 
purpose  was  blazoned  in  its  caption.  Railroad  Co.  v.  Kins:, 
supra.  And,  if  the  title  served  in  this  first  instance  to  fix 
the  intent  of  the  law  makers,  it  is  a  fair  presumption  that 
this  intent  follows  the  statute  in  all  subsequent  codifications, 
so  long  as  the  words  employed  by  the  legislature  to  effectu- 
ate that  intent  are  not  materially  changed.'' 

This  does  not  read  as  though  the  court  was  construing  an 
express  statute  authorizing  the  allowance  of  punitive 
damages  against  employers  not  themselves  in  fault,  and  for 
the  negligent  acts  of  inferior  employees  in  carrying  out  the 
express  and  implied  obligations  of  the  common  carrier's 
contract.  The  words  ''such  damages  as  the  jury  may  assess" 
ought  n*ot  to  be  held  as  expressly  allowing  punitive  damages, 
because,  it  is  not  the  fair  import  of  the  words,  particularly 
in  a  statute  providing  for  a  remedy  to  be  given  in  a  court 
of  law,  where  well-defined  rules  and  usages  ought  to  be 
applied.  The  very  same  words  (*'such  damages  as  the  jury 
may  assess")  are  used  in  section  26,  supruy  and  under 
that  statute  punitive  damages  are  not  allowed  against  an 
innocent  employer  for  the  negligent  acts  of  his  inferior 
servants.  See  Williams  v.  Railroad  Co.,  supra.  The  dif- 
ference in  construction  in  the  matter  of  damages  of  section 
26,  supray  and  section  27,  supra^  is  justified  by  the  fact  that 
section  26  was  originally  enacted  for  the  purpose,  in  part, 
at  least,  of  taking  the  negligent  killing  of  minors  out  of  the 
common -law  rule  as  expressed  in  the  maxim,  ^^  Actio  per- 
sonalis  moritur  cum  persona y*^  and  to  permit  a  survival  of 
the  cause  of  action  where  a  minor  was  killed  through  negli- 
gence; and  section  27  was  enacted  in  aid  of  the  criminal 
laws  of  the  state,  **to  prevent  homicide,"  in  line  with  orien- 
tal methods  to  prevent  crime  by  putting  to  death  all  the 
relatives  of  a  criminal, — the  idea  evidently  being,  as  to 
section  27,  that,  rather  than  see  his  corporation  employer 
suffer,  the  careless  employee  will  reform  himself. 
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There  is  another  feature  as  to  damages  in  this  case  which 
is  worthy  of  consideration.  The  defendants  are  receivers  and 
mere  stakeholders,  acting  under  orders  of  court.  They  are 
themselves  without  blame,  and  cannot  be  held  person- 
ally responsible,  even  to  further  the  legislative  intent 
imputed  to  section  27  of  the  Code  of  Alabama.  Any 
smart  money  they  are  compelled  to  pay  because  of 
the  alleged  wrongful  conduct  of  one  of  their  inferior 
servants  must  bt  paid  out  of  a  trust  fund  in  the  hands 
of  the  court,  belonging  to  parties  from  whom  the  court 
has  taken  away  the  administration  of  their  own  property. 
The  court  seems  to  occupy  the  controlling  position  in  relation 
to  the  management  of  the  railroad  which  is  usually  ascribed 
to  the  more  or  less  much -abused  corporation.  In  Railroad 
Co.  z'.  lyansford  (recently  decided),  102  Fed.  62,  this  court 
approved  an  instruction  to  the  jury  to  the  effect  that,  under 
section  27  of  the  Code  of  Alabama,  if  the  jury  found  the  cor- 
poration negligent  (of  course,  through  its  servants),  it  was 
the  duty  of  the  jury  to  impose  such  damages,  by  way  of 
punishment,  as  would,  in  their  judgment,  prevent  all  railroad 
corporations  from  being  guilty  of  negligence  which  would 
cause  the  death  of  their  passengers.  I  indulge  in  the  hope 
that  such  a  rule  may  not  be  applied  to  the  courts  and  their 
receivers  in  operating  railroad  property.  Under  the  circum- 
stances of  this  case,  the  allowance  of  punitive  damages  can 
have  no  good  or  wholesome  effect.  Calling  damages  herein 
"punitive  damages"  is  but  giving  another  name  to  what  is 
in  reality  a  donation  to  lawyers  and  a  solatium  to  relatives. 
While  there  is  no  answer  or  plea  in  this  case  to  the  effect 
that  the  defendants,  as  **court  receivers,"  are  not  within  the 
purview  and  intention  of  said  section  27,  Code  Ala.,  on  which 
this  case  is  said  to  be  based,  yet  it  seems  that  a  very  grave 
question  arises,  as  to  whether  the  said  section  does  apply  to 
receivers,  who  are  officers  of  the  court,  and  mere  stakeholders 
of  property  in  the  possession  of  the  court, — at  least,  so  far  as 
the  section  is  penal  in  its  purpose,  and  permits  the  assessment 
of  punitive  damages.     The  section,  in   terms,  provided  a 
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remedy  for  the  ''wrongful  act,  omission  or  negligence  of  any 
person  or  persons,  or  corporations,  his  or  their  servants  or 
agents,  whereby  the  death,"  etc.  Court  receivers  are  not 
expressly  mentioned  in  this  statute,  and  it  may  well  be  that, 
in  omitting  to  expressly  include  them,  the  legislature  intended 
to  leave  them  subject  to  the  control  and  direction  of  the  court 
whose  officers  they  are.  A  very  interesting  case  in  support 
of  this  view  is  U.  S.  v.  Harris  (recently  decided;  not  yet  re- 
ported), 20  Sup.  Ct.  609,  Adv.  S.  U.  S.  609,  44  L.  Ed.  — , 
wherein  it  was  held  that  receivers  were  not  liable  for  penalties 
imposed  by  the  statutes  of  the  United  States  for  not  watering 
live  stock  in  transit.  In  Turner  v.  Cross,  83  Tex.  218,  18  S. 
W.  578,  15  L.  R.  A.  262,  it  is  well  said : 

''A  receiver  is  an  officer  of  the  court  that  appoints  him, 
through  whom  the  law  takes  possession  of  the  property  to 
which  the  receivership  relates ;  and  in  cases  of  receiverships 
of  railway  property,  under  the  orders  of  the  court  appointing 
them,  receivers  often  operate  railways,  and  assume  the  duties, 
burdens,  and  liabilities  ordinarily  imposed  by  law  upon  com- 
mon carriers,  in  addition  to  the  ordinary  duties  attaching  to  the 
position ;  but  at  all  times  they  are  only  the  agencies  of  the 
court,  subject  to  its  orders,  and  having  no  personal  interest  in 
the  property  in  their  hands  resulting  from  the  existence  of  the 
receivership,  though  responsible  officially  for  the  proper  man- 
agement and  custody  of  property  confided  to  their  care,  and, 
as  other  persons,  personally  responsible  for  there  own  unlaw- 
ful acts  working  injury  to  others,  but  not  so  responsible  for 
the  negligent  or  wrongful  acts  of  servants  that  they  may  be 
compelled  to  employ  in  the  business  confided  by  the  court  to 
their  management  and  control/'  Page  224,  83  Tex.,  page 
579,  18  S.  W.,  and  page  264,  15  I,.  R.  A. 
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Louisville  &  N.  R.  Co. 

V, 

Thornton. 

(Court  of  Appeals  of  Kentucky  j  Oct.  26,  1900,) 

Personal  Injuries — Riding  on  Train  by  Invitation  of  Fireman — 
Junnping  from  Moving  Train — Liability.* — Where  a  boy  17  years  of 
age  and  of  reasonable  intelligence  is  riding  on  a  freight  train  merely 
by  invitation  of  the  fireman,  the  railroad  owes  him  no  contract  due  ; 
and  if  he  is  injured  through  his  jumping  from  the  train  while  it  is  in 
motion,  the  railroad  cannot  be  liable  for  his  injuries,  on  the  ground 
that  it  should  have  prevented  him  from  jumping. 

Appeal  by  defendant  from  Campbell  county  circuit  court. 
Reversed, 

Wright  &  ATiderson^  B,  D.  Warfield^  Edward  W,  Hines^ 
and  H,  IV,  Bruce,  for  appellant. 

Abrey  Barbour,  Schroll  &  Barbour,  Otto  Wolf,  and  Nelson 
&  Desha,  for  appellee. 

White,  J.  The  appellee,  James  Thornton,  who  sues  by 
next  friend,  brought  this  action,  seeking  a  recovery  for  injury 
received.  The  original  petition  charged  appellant  with  negli- 
gence in  running  the  train  which  injured  appellee  in  excess 
of  six  miles  an  hour,  the  rate  fixed  by  an  ordinance  properly 
pleaded,  and  also  wtth  negligence  in  not  stopping  the  train 
in  the  city  of  Newport,  and  ''carelessly  and  negligently  failed 
to  prevent,  or  attempt  to  prevent,  this  plaintiff  from  leaving 
said  train  while  in  motion,"  and  by  reason  thereof  he  was 

♦As  to  whether  persons  riding  on  train  by  permission  of  employees 
are  passengers,  see  Ivouisville  &  N.  R.  Co.  v,  Scott's  Adm'r  (Ky.), 
17  Am.  &  Kng.  R.  Cas.,  N.  S.,  261,  and  note,  266  et  seq. 

As  to  liability  of  railroad  for  injuries  to  trespassers  on  train,  see 
Ireonard  v,  Boston  &  A.  R.  R.  (Mass.),  13  Am.  &  f^ng.  R.  Cas.,  N.  S., 
^25,  and  note,  828  et  seq. 
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injured,  causing  the  loss  of  his  left  foot.  A  demurrer  was 
sustained  to  this  petition,  and  an  amendment  was  filed  plead- 
ing that  the  agents  of  appellant  "knew  that  this  plaintiff  was 

about  to  jump  from  said  train,  as  alleged  in  the  petition  herein ; 
that  the  said  servants  and  agents  knew  that  the  life  and  limb 

of  this  plaintiff  would  be  endangered  from  his  jumping  from 
said  train."  A  demurrer  to  the  petition,  as  thus  amended, 
was  sustained,  and  a  second  amendment  was  filed,  pleading 
''the  agents  of  the  said  defendant  knew  that  this  plaintiff  was 
about  to  jump  from  said  moving  train  in  time  to  have  pre- 
vented him  from  jumping  from  said  train.  He  says  that, 
after  said  knowledge  on  the  part  of  said  servants  and  said 
agents  of  said  defendant,  said  servants  and  said  agents  of 
said  defendant  negligently  failed  to  prevent  this  plaintiff  from 
jumping  from  said  moving  train."  To  the  petition,  as  thus 
amended,  the  demurrer  was  overruled.  The  petition  shows 
that  appellee  is  17  years  of  age,  and  was  invited  by  the  fire- 
man to  ride  on  this  train  (a  freight  train)  from  Milldale  to 
the  city  of  Newport.  There  is  no  allegation  that  appellee 
was  a  passenger  on  the  train,  unless  the  allegation  as  to  the 
invitation  be  treated  as  such,  nor  is  it  alleged  that  passengers 
were  permitted  to  ride  on  this  freight  train.  The  answer  of 
appellee  is  a  complete  denial  of  every  fact  pleaded  in  the 
I)etition  charging  negligence,  and  then  pleaded  that  appellee 
was  guilty  of  negligence  in  jumping  from  the  freight  train 
while  in  motion,  and  is  thereby  precluded  from  a  recovery. 
The  reply  does  not  deny  that  appellee  jumped  from  the  train 
while  in  motion,  but  says  that  such  action  was  not  such  that 
but  for  it  the  injury  would  not  have  occurred.  The  trial 
resulted  in  a  verdict  and  judgment  for  $10,000,  and,  after  a 
motion  for  a  new  trial  had  been  overruled,  this  appeal  is 
prosecuted. 

On  the  trial  the  court  gave  instructions  as  follows:  "The 
jury  will  find  for  the  defendant,  unless  they  believe  from  the 
evidence  that  those  in  charge  of  defendant's  train  saw,  or  had 
reasonable  grounds  to  believe,  that  plaintiff  was  about  to 
jump  off  the  moving  train,  in  time  to  have  prevented  the  acci* 
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dent  to  him,  in  which  event  they  will  find  for  the  plaintiff." 
The  theory  upon  which  this  action  is  based  and  the  recovery 
had — ^for  it  is  carried  into  the  instruction  given  supra — is  that 
appellant  owed  to  appellee  a  duty  to  prevent  him  getting  off 
the  moving  train  after  those  agents  knew,  or  had  reasonable 
grounds  to  believe,  he  was  about  to  jump  from  the  moving 
train.  We  are  of  the  opinion  that  the  instruction  given  supra 
is  erroneous.  There  can  be  no  negligence  in  failing  to  do, 
unless  there  was  a  duty  to  do.  Appellee,  a  boy  17  years  of 
age  and  of  reasonable  intelligence,  as  shown  by  his  testimony, 
is  on  a  freight  train  by  invitation  of  the  fireman.  He  is  not 
a  passenger.  The  appellant  owed  him  no  contract  duty. 
The  train  is  not  engaged  in  carrying  passengers.  Under 
these  circumstance^,  it  is  clear  that  appellee  was  a  mere  licen- 
see, if  not  a  trespasser,  and  appellant  owed  him  no  duty, 
unless  his  danger  was  discovered,  in  time  to  have  prevented 
an  injury,  by  some  agent  of  appellant.  Dalton's  Adm'r  v. 
Railroad  Co.  (Ky.),  56  S.  W.  657,  decided  May  2,  1900,  and 
cases  cited.  We  do  not  think  that  because  appellee  was  on 
the  train  by  invitation  by  the  fireman,  who  was  not  in  charge 
of  the  train,  that  appellant  owed  him  any  duty  to  stop  the 
train  to  permit  him  to  get  off.  When  he  boarded  the  train 
and  rode  without  paying  fare,  he  accepted  the  advantage  with 
the  disadvantage  that  he  would  ride  to  the  next  regular  stop. 
Appellant  owed  him  no  duty  to  prevent  (which  implies  force) 
appellee  from  jumping  off  the  moving  train.  Indeed,  there 
is  proof  in  the  case  that  if  he  had  been  prevented  from  jump  - 
ing,  and  had  remained  where  he  was  when  noticed  by  the 
fireman,  he  would  certainly  have  been  killed  by  contact 
with  a  bridge  railing  a  short  distance  ahead. 

There  is  no  charge  of  negligence  in  failing  to  stop,  nor 
does  the  instruction  say  that  it  was  appellant's  duty  to  stop 
the  train  in  order  that  appellee  might  get  off.  It  may  be  that 
if  the  servants  of  appellant  saw  appellee's  condition  and 
position  on  the  car,  and  knew  that  he  would  be  crushed  on 
the  bridge  rail  if  he  remained,  and  also  knew  that  if  he 
jumped  from  the  moving  train  he  would  be  injured, — ^know- 
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ing  both  these  conditions, — we  say  it  may  be  that  appellant 
owed  appellee  a  duty  to  stop  the  car,  if  it  could  be  done,  and 
permit  him  to  ^et  off;  but  that  question  is  not  before  us,  and 
we  do  not  intimate  an  opinion  thereon.  We  are  of  opinion 
that  the  instruction  given  supra  is  erroneous,  in  that,  it  per- 
mits a  recovery  if  those  in  charge  of  the  train  *'had  reason- 
able grounds  to  believe"  that  plaintiff  was  about  to  jump  off 
the  moving  train.  The  clause  quoted  should  not  have  been 
in  the  instruction.  For  this  reason,  the  judgment  is  reversed, 
and  cause  remanded  for  a  new  trial  and  for  proceedings  con- 
sistent herewith. 


Chicago,  R.  I.  &  P.  Ry.  Co. 

V, 

SCHBINKOBNIG. 
{Supreme  Court  of  Kansas ,  June  9,  /goo,) 

Personal  Injuries — Damages — Loss  of  Profits  from  Partnership 
Business.* — Profits  derived  from  a  business  speculative  and  uncer- 
tain in  character  are  not  provable,  as  a  measure  of  damages,  in  an 
action  to  recover  for  injuries  negligently  inflicted  upon  the  owner  of 
the  business,  whereby  he  was  prevented  from  giving  it  his  personal 
attention,  and  earning  from  it  such  probable  amount  as  its  nature 
permitted ;  but  they  are  provable  to  show  the  character  and  extent 
of  the  business  in  which  the  injured  person  was  engaged,  the  proba- 
ble value  to  him  of  the  time  he  lost  on  account  of  his  injuries,  and 
the  probable  loss  he  sustained  by  not  being  able  to  give  to  his 
business  his  accustomed  oversight  and  attention  ;  and  this  rule  is 
not  afFected  by  the  fact  that  the  business  in  question  was  that  of  a 
partnership  conducted  by  the  injured  man  and  another. 

Same — Same— Same. — Railway  Co.  v,  Posten,  53  Pac.  465,  59  Kan. 
449,  reaflfirmed. 

(Syllabus  by  the  Court.) 

Error  by  defendant  to  Clay  county  district  court.  Af- 
firmed. 

♦See  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Posten  (Kan.),  11  Am.  &  Eng. 
R.  Cas.,  N.  S.,  138,  and  note,  143  et  seq. 
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Jlf.  A,  Low^  W.  F.  Evans,  znd  J.  D.  A^cFariand,  for  plain- 
tiff in  error. 

Coleman  &  Williams,  for  defendant  in  error. 

DoSTER,  C.  J.  The  defendant  in  error  herein  sued  the 
plaintiff  in  error  to  recover  damages  for  injuries  negligently 
inflicted  upon  him  as  a  passenger  on  one  of  the  trains  of  the 
latter.  A  verdict  and  judgment  were  rendered  oaseBtaud. 
for  the  plaintiff  in  the  court  below,  from  which 
the  defendant  in  that  court  has  prosecuted  error.  The  errors 
complained  of  are  the  admission  of  incompetent  and  irrele- 
vant testimony  in  proof  of  the  damages  sustained,  and  the 
giving  of  an  erroneous  instruction  as  to  damages.  The  evi- 
dence to  which  objection  was  made  was  that  of  the  plainti^, 
and  was  as  follows :  "Q.  I  will  ask  you  to  state,  as  nearly 
as  you  can,  what  the  average  annual  profits  of  your  business 
was  during  a  period  of,  say,  four  or  five  years  preceding  the 
time  of  your  injury.  I  refer  to  the  firm  business.  A.  Our 
average  net  profits  for  the  last  five  years  run  from  about  five 
thousand  dollars  net  profits  a  year  for  the  last  five  years. 
^  I  will  a.sk  you  to  state  to  the  jury  what  amount  of  busi- 
ness your  firm  transacted.  State,  in  a  general  way,  what 
amount  of  business  your  firm  transacted  annually.  A.  Well, 
our  business — our  amount  of  business — would  run  from  buy- 
ing from  six  thousand  to  nine  thousand  head  of  cattle  a  year, 
buying  and  selling  that  many."  The  instruction  complained 
of  was  as  follows:  ** Evidence  of  the  loss  sustained  by  the 
plaintiff  in  his  business  in  consequence  of  the  injuries  sus- 
tained by  him  may  be  considered  by  the  jury,  not  as  fur- 
nishing the  measure  of  damages,  but  to  aid  the  jury  in 
estimating  them,  and  for  this  purpose  the  nature  of  plaintiff's 
business,  its  extent,  and  the  importance  of  his  i)ersonal  over- 
sight and  superintendence  in  conducting  it  has  been  allowed 
to  be  shown ;  but  you  are  instructed  that  speculative  profits 
on  invested  capital  are  not  recoverable  as  damages  in  this 
case."  It  was  in  evidence  that  the  plaintiff  in  the  court 
below  was  in  partnership  with  another  person ;  that  they 
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were  engag^ed  in  the  business  of  buying  and  selling  cattle» 
and  were  equal  sharers  of  the  profits  of  such  business. 
Excepting  in  the  fact  that  the  plaintiff  in  this  case  was  a 
member  of  a  partnership,  and  that  the  loss  sustained  by  him 
on  account  of  his  injuries  was  a  loss  to  him  as  a  member  of 
a  partnership,  the  case  is  identical  in  point  of  fact  and  in 
legal  questions  arising  thereon  with  Railway  Co.  v.  Posten, 
59  Kan.  449, 11  Am.  &  Eng.  R.  Cas.,  N.  S.,  138,  53  Pac.  465. 
Counsel  for  plaintiff  in  error  vigorously  assail  the  decision 
made  in  that  case,  because,  as  they  say,  it  allows  a  jury  to 
award  as  damages  the  loss  of  contingent  and  possible  profits 
upon  invested  capital  under  the  superintendence  of  personal 
effort.  We  have  given  reconsideration  to  the  rulings  of  law 
there  announced,  and  are  entirely  satisfied  as  to  their  sound- 
ness. Neither  in  that  case  nor  in  the  above  quoted  instruc- 
tion of  the  court  below  in  this  one  was  it  ruled  that  evidence 
of  the  speculative  and  uncertain  profits  of  a  business  could 
be  considered  as  a  measure  of  damages.  In  that  case  the 
plaintiff  had  testified  to  the  amount  of  profits  of  his  business 
in  the  years  immediately  preceding  his  injury.  Replying  tO' 
the  contention  of  counsel  that  evidence  of  such  character  was 
inadmissible,  Mr.  Justice  Allbn  said:  "It  is  said  that  this 
income,  being  derived  from  invested  capital  as  well  as  the 
personal  attention  of  the  plaintiff,  did  not  furnish  a  proper 
measure  of  damages ;  that  profits  of  the  kind  realized  were 
speculative;  and  that,  while  profits  might  be  made  in  one 
year,  losses  might  be  sustained  in  another.  The  contention 
is  sound  so  far  as  it  relates  to  the  rule  by  which  the 
plaintiff's  damages  are  to  be  measured,  but  it  is  not 
sound  as  to  the  proposition  that  testimony  with  reference 
to  the  plaintiff's  employment,  and  the  nature  and  character  of 
his  business,  and  whether  it  is  profitable  or  otherwise,  may 
not  be  admitted  in  evidence.  Certainly  evidence  as  to  earn- 
ings in  cases  of  this  kind  is  not  necessarily  confined  to 
wages.  It  is  not  alone  wage  earners  whose  time  is  valuable, 
and  who  may  recover  damages  for  injuries  resulting  in  the 
loss  of  it.     In  order  that  the  jury  may  intelligently  estimate 
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the  loss  the  plaintiff  has  sustained,  it  isnecessary  that  they 
should  be  informed  with  reference  to  his  business  affairs  ;  and 
while  they  may  not,  as  compensation  for  the  loss  of  his  time  in- 
clude speculative  profits,  or  profits  on  invested  capital,  it  is  for 
them  to  say  what  loss  has  resulted  to  his  business  because  of  his 
being  incapacitated  from  attending  to  it,  and  to  award  him  as 
damas^es  the  value  of  his  time  and  labor  to  himself  in  the 
transaction  of  his  own  business."  Evidence  of  speculative 
and  uncertain  profits  derivable  from  invested 

Personal  Ixjju* 

capital  and  personal  oversight  of  it  is  not  re*  £jS"S*SroSS" 
ceivable,  of  course,  as  a  measure  of  damages,  bSSLST"""^ 
but  it  is  receivable  to  show  the  character  and  ex- 
tent of  a  man's  business,  and  the  probable  loss  sustained  by 
him  on  account  of  not  being  able  to  give  to  it  his  usual  and 
ordinary  attention.  It  may  be  that  the  evidence  objected  to 
in  this  case  would  have  been  erroneous  without  an  instruction 
by  the  court  to  the  jury  explaining  the  purpose  for  which  it 
was  admitted,  and  limiting  the  use  to  be  made  of  it  by  them 
in  their  deliberations;  but,  instructed  as  they  were,  it  be- 
came entirely  admissible  and  proper. 

Counsel  for  plaintiff  in  error  criticise  the  use  in  the  above - 
quoted  instruction  of  the  words  "any  loss  sustained  by  the 
plaintiff  in  his  business  in  consequence  of  the  injuries  sus- 
tained by  him."  They  argue  that  there  was  no  evidence  of 
"loss  sustained"  by  the  plaintiff  in  his  business.  The  evi- 
dence of  loss  sustained  was :  First,  in  the  fact  that  the 
plaintiff  had  a  business;  and,  second,  in  the  fact  that  the  in- 
juries he  sustained  prevented  him  from  giving  attention  to  it. 
The  loss  was  not  stated  by  him  in  dollars,  nor,  perhaps, 
should  it  have  been  so  stated.  When  the  facts  were  proved, 
the  inference  of  loss  arose,  or,  rather,  the  fact  of  loss  became 
apparent;  and  it  was  for  the  jury  to  say,  considering  all  the 
circumstances,  the  character  and  extent  of  the  plaintiff's 
business,  the  profits  he  had  been  realizing  from  it,  and  the 
extent  to  which  he  had  been  prevented  from  attending  to  it, 
what  his  losses  were. 

Counsel  for  plantiff  in  error  also  say  that  the  defendant  in 
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error  being  a  member  of  a  partnership,  the  business  of  which 
could  go  on  without  his  personal  attention  to  it,  prevented 
Same-Same-  the  application  of  the  rule  laid  down  in  Rail- 
^^^^  way  Co.  V,  Posten,  supra.    It  it  inconceivable 

to  us  that  such  should  be  the  case.  If  it  had  been  proved 
as  a  fact  that  the  plaintiff's  business  went  on  as  well  with- 
out him  as  with  him,  that  fact  would  have  been  material, 
and  relevant  to  consider.  The  fact  that  it  might  possibly  go 
on  as  well  without  him  as  with  him  was  a  fact  to  be  taken 
into  account  by  the  jury.  They,  doubtless,  did  take  it  into 
account.  Upon  this  question  the  case  of  Walker  v.  Railway 
Co.,  63  Barb.  265,  is  in  point. 

The  above  are  the  only  errors  complained  of  in  the  case. 
They  are  unavailing,  and  the  judgment  of  the  court  below  is 
affirmed.     All  the  justices  concurring. 


Connell 

V. 

Chesapeake  &  O.  Ry.  Co. 

{Court  of  Appeals  of  Kentucky,  Sept,  ig,  1900,) 

Accident  on  Track — Duty  to  Give  Warnings — Evidence.* — In  an 
action  for  personal  injuries  inflicted  upon  plaintiff  by  defendant's 
'train,  plaintiff  offered  evidence  to  show  that  the  place  where  he  was 
injured  was  within  the  corporate  limits  of  a  city  ;  that  the  track  there 
for  more  than  five  years  had  been  constantly  and  notoriously  used 
as  a  public  footway,  by  the  acquiescence  and  permission  of  defend- 
ant ;  that  several  hundred  persons  daily  used  it ;  that  houses  were 
built  fronting^  on  the  railway,  and' the  track  was  the  only  means  for 
the  occupants  of  the  houses  for  ingress  and  egress,  and  was  the 
usual  and  customary  way  for  public  travel  from  the  eastern  to  the 
western  part  of  the  city.  Held,  that  it  was  error  to  refuse  to  admit 
such  evidence,  as  the  locality  was  such  that  warning  of  the  approach 
of  the  train  should  have  been  given. 

-     —         — — - — — ~ 

♦See  Stanley  v,  Durham  &  N.  R.  Co.,  9  Am.  &  Eng.  R.  Cas.,  N.  S., 
208,  and  note,  210  et  seq. 
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Negligence— Question  for  Jury. — If  there  is  any  evidence  of  neg- 
ligence, it  must  be  submitted  to  the  jury. 

Same — Pleading.* — In  such  an  action,  it  is  not  necessary  to  allege 
in  the  petition  the  facts  and  circumstances  connected  with  the  use 
of  the  track  as  a  pass  way  making  the  operation  of  the  train  negli- 
gent, as  the  negligence  of  defendant's  employees  may  be  charged  in 
general  terms,  without  alleging  in  the  petition  the  evidential  facts 
constituting  negligence. 

Appbal  by  plaintiff  from  Lewis  county  circuit  court. 
Reversed, 

Samuel  J.  Pugh^  for  appellant. 

Wadswotth  &  Cochran^  for  appellee. 

HoBSON,  J.  Appellant,  while  walking  along  the  ends  of  the 
ties  of  appellee's  railway,  in  Vanceburg,  Ky.,  was  struck  by 
a  train  coming  up  behind  him,  and  seriously  injured.  He 
filed  this  action  to  recover  therefor,  and,  at  the  conclusion  of 
the  testimony  offered  by  him,  the  court  below  peremptorily 
instructed  the  jury  to  find  for  appellee. 

Appellant  offered  to  show  on  the  trial  that  the  place  where 
he  was  injured  was  within  the  corporate  limits  of  the  city ; 
that  the  track  there  for  more  than  five  years  had  been  con- 
stantly and  notoriously  used  as  a  public  foot-  Occident  on 
way,  by  the  acquiescence    and    permission  of  toGHv^wSn- 
appellee;  that  several   hundred  persons  daily  *"*^ 

used  it;  that  houses  were  built  fronting  on  the  railway,  and 
that  the  track  was  the  only  means  for  the  occupants  of  the 
houses  for  ingress  and  egress, and  was  the  usual  and  customary 
way  for  public  travel  from  the  eastern  to  the  western  part  of 
the  city.  The  appellee  objected  to  this  evidence,  and  it  was 
excluded  by  the  court.  This  was  error.  Under  this  testi- 
mony, and  the  other  facts  shown  in  the  case,  the  locality 
was  such  (being  in  the  heart  of  the  city)  that  warning  of  the 
approach  of  the  train  should  have  been  given,  where  the 
presence  of  persons  on  the  track  must  necessarily  have 
been  anticipated.    Shelby's  Adm'r  v.  Railroad  Co. ,  85  Ky. 

*See  generally,  note^  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  413  et  seq. 
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224,  3  S.  W.  157;  Conley's  Adm'r  v.  Railway  Co.,  89  Ky. 
402,12   S.  W.  764.      According  to  the   proof  for  appellant, 

he   was  going   home,   walking  along  the  end 
Q^s^nfoST        of  the  ties,  when  the  passenger  train  approached 

Jury« 

him  in  the  rear.  The!nreman  was  not  in  the  cab, 
or  at  least  not  in  sight,  and  was  probably  shoveling  coal  into 
the  engine.  The  engineer  turned  around  on  his  seat,  and 
was  waving  to  some  one  on  the  hill  with  his  handkerchief. 
Neither  the  whistle  was  blown,  nor  the  bell  rung,  nor  any 
signal  of  the  approach  of  the  train  given,  until  just  as  it 
struck  appellant.  The  train  had  run  for  something  like  600 
feet  up  one  of  the  streets  of  the  town,  and  was  then  going  diag. 
onaliy  across  to  another  street,  when  it  struck  appellant;  he 
being  struck  about  300  feet  from  the  point  where  the  train 
left  the  street,  and  about  600  feet  from  the  next  street  cross- 
ing, although  there  was  an  alley  crossing  not  far  from  him. 
The  rule  in  this  state  is  that,  if  there  is  any  evidence  of  neg- 
ligence, it  must  be  submitted  to  the  jury.  Considering  the 
nature  and  surroundings  of  the  place  where  appellant  was 
struck,  the  facts  requiring  travel  at  this  point,  and  the  gen- 
eral use  of  the  track  by  the  public,  we  think  it  was  obligatory 
on  appellee,  in  running  its  cars,  to  give  reasonable  notice 
of  the  movements  of  the  trains,  and  that  it  should  not  be 
allowed  to  run  a  train  through  such  a  locality  without  any 
warning  of  its  approach,  and  with  no  lookout  to  avoid  injury 
.to  others. . 

The  question  of  contributory  negligence  is  for  the  jury,  on 
the  facts  contained  in  the  records  before  us.  So,  also,  the 
question  as  to  the  voluntary  intoxication  of  appellant,  caus- 

same-Fieadinv.  ^°^  *^^  iujury.  A  pleader  may  allege  the  neg- 
ligence of  the  defendant  in  general  terms.  He 
need  not  set  out  in  his  petition  the  facts  evidencing  negli- 
gence. Under  this  rule,  it  was  not  necessary  to  allege  in  the 
petition  the  facts  and  circumstances  connected  with  the  use 
of  the  track  as  a  passway,  making  the  operation  of  the  train  in 
question  negligent  as  it  was  operated  by  appellee's  servants 
at  the  time  appellant  was  hurt.     The  negligence  of  the  serv- 
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ants  may  be  charged  in  general  terms,  without  alleging  in 
the  petition  the  evidential  facts  constituting  the  negligence. 
Judgment  reversed,  and  cau^e  remanded  for  a  new  trial 
and  further  proceedings  not  inconsistent  with  this  opinion. 


Yazoo  &  M.  V.  R.  Co. 

V. 

Wright. 

{Supreme  Court  of  Mississippi,  Oct.  2g,  /goo,) 

Animals  near  Track — Duty  of  Engineer.* — An  engineer  need  not 
stop  his  train  or  check  his  speed  merely  because  animals  appear  on 
the  side  of  the  track.  And  onl^c  reasonable  care  to  avoid  injuring 
them  is  required  after  they  are  seen  upon  the  track. 

Appbal  by  defendant  from  Bolivar  county  circuit  court. 
jReversed, 

Mayes  &  Harris^  for  appellant. 

Calhoun,  J.  Wright  sued  for  damages  for  the  killing  of 
two  mules.  Only  two  witnesses  testified  in  the  case.  Mil- 
ler, the  witness  for  the  plaintiff,  says  that  he  saw  the  mules 
grazing  on  the  right  of  way,  on  the  side  of  the  track;  that  the 
engineer  could  not  have  possibly  checked  the  train  in  time 
to  avoid  the  killing ;  and  that  he  did  not  sound  the  alarm. 
This  witness  saw  the  mules  grazing  30  or  40  feet  from  the 
track.  Then  they  ran  down  the  side  of  the  track,  and  he 
did  not  see  either  one  of  them  when  struck  by  the  engine  ; 
but  the  engineer  could  have  seen  them  for  600  or  700  yards, 
as  they  grazed,  the  road  being  straight  and  down  grade. 
The  engineer  testified  that  his  engine  was  properly  equipped, 
that  the  mules  jumped  on  the  track  just  in  front  of  his 
engine,  and  that  it  was  impossible  to  prevent  the  collision. 

The  court  refused  a  peremptory  instruction  for  defendant, 

*See  note  at  end  of  case. 
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and  granted  one  for  plaintiff, — ^that  the  jury  should  find  for 
him  unless  the  killing  was  unavoidable.  We  do  not  decide 
as  to  the  propriety  of  the  peremptory  instruction,  because 
we  need  not.  To  hold  the  company  liable  unless  the  injury 
was  unavoidable  is  not  sustained  by  reason  or  authority. 

Surely  a  train  load  of  human  beings  need  not  be  jeopardized 
to  avoid  killing  a  mule.  Only  reasonable  care  is  required  in 
such  cases;  that  is,  such  care  as  a  discreet  man  would  exer- 
cise to  avoid  injury.  Railroad  Co.  v.  Field,  46  Miss.  573. 
See  cases  cited  in  Brame  &  A.  Dig.  p.  984,  cl.  109.  An 
engineer  need  not  stop  his  train  or  check  his  speed  because 
animals  appear  on  the  side  of  the  track,  and,  under  such  cir- 
cumstances, to  blow  his  whistle  will  often  cause  the  very 
disaster  sought  to  be  avoided.  Certainly  in  this  case  there 
is  nothing  to  show  that  prudence  dictated  that  alarm.  See 
the  cases  cited  in  Brame  &  A.  Dig.  p.  984,  cl.  110.  Reversed 
and  remanded. 


NOTE. 

Care  Required  of.  Railroad  to  Avoid  Injuring  Animals  Seen  near 
Track. — It  is  not  the  duty  of  an  engineer  to  stop  his  train  or  check 
its  speed  when  he  sees  animals  near  the  track,  where  there  is  no 
reasonable  indication  that  they  are  going  upon  the  track.  Yazoo, 
etc.,  R.  Co.  V.  Whittington  (Miss.),  21  So.  Rep.  249. 

Persons  in  charge  of  moving  trains  are  not  required  to  exercise 
the  same  diligence  where  stock  is  seen  in  dangerous  proximity  to 
the  track,  as  if  they  were  actually  on  the  track.  Western  R.  Co.  v. 
Lazarus,  88  Ala.  453,  6  So.  Rep.  877. 

In  Yazoo,  Mississippi  Valley  R.  Co.  v,  Brumlield  (Miss.),  4  So. 
Rep.  341,  the  plaintiff  sued  to  recover  damages  for  the  killing  of 
certain  mules.  It  appeared  from  the  testimony  that  the  mules  were 
in  plaintiff's  pasture,  through  which  the  railroad  ran,  and  were 
feeding  in  a  depression  near  the  track.  As  the  train  emerged  from 
a  cut,  the  mules  were  startled  and  ran  along  and  towards  the  track 
ahead  of  the  engine.  The  engineer  sounded  the  cattle  alarm  and 
for  brakes,  and  did  all  he  could  to  avert  the  collision  (the  mules 
having  got  on  the  track  ahead  of  the  train),  but  failed.  It  was  held 
that  the  evidence  was  not  sufficient  to  establish  the  liability  of  the 
railroad  company.    The  court  further  held  that  instructions  to  the 
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effect  that,  if  the  train  could  have  been  stopped  by  the  exercise  of 
reasonable  care  after  the  mules  were  in  sight  near  the  railroad  track, 
the  plaintiff  was  entitled  to  recover;  and  also  that,  if  the  train 
could  have  been  easily  stopped  after  the  mules  were  in  sight  and 
near  the  track,  the  jury  should  award  to  the  plaintiff  as  damages 
the  value  of  the  mules,  and  such  additional  sum  as  should  seem  just 
and  proper  as  punitary  damages; — were  erroneous;  and  declared 
that  a  charge  ought  to  have  been  given  that,  if  the  mules  were  in 
the  depression  below  the  track  from  which  the  track  was  not  easily 
accessible  to  them,  it  was  not  necessarily  the  duty  of  the  engineer 
to  stop  the  train  as  soon  as  they  were  seen,  but  that  such  duty  was 
a  question  of  fact  for  the  jury. 

But  the  diligence  of  an  engineer  in  charge  of  a  train  to  avoid 
injuries  to  stock  does  not  necessarily  commence  when  he  perceives 
the  stock  on  the  track,  but  it  may  begin  earlier  when  he  sees  the 
stock  in  dangerous  proximity  to  the  track.  Alabama  6.  S.  R.  Co.  v. 
Powers,  19  Am.  &  ^ng.  R.  Cas.  502,  73  Ala.  244. 

And  it  is  negligence  for  the  engineer  to  take  no  notice  of  a  horse 
feeding  in  plain  view,  within  three  feet  of  the  track  until  the  horse 
gets  on  the  track.    Snowden  v,  Norfolk  Southern  R.  Co.,  95  N.  Car.  93. 

So  if  an  engineer  discovers  the  presence  of  hogs  in  such  relation 
to  his  track  as  to  indicate  to  a  watchful  and  prudent  person,  in  his 
situation,  that  they  are  about  to,  or  would,  likely,  enter  upon  the 
track  in  front  of  his  engine,  it  is  his  duty  to  put  forth  every  reason- 
able effort,  consistent  with  the  safety  of  his  train  and  the  passen- 
gers, to  avoid  a  collision.  Ravenscraft  v,  Missouri  Pac.  R.  Co.,  27 
Mo.  App.  617. 

And  in  an  action  for  negligently  killing  a  horse  the  court  properly 
refuses  to  charge  that  the  engineer  is  not  required  to  stop  his  train 
when  persons  are  on  the  ground  near  the  track,  and  that  greater 
care  need  not  be  shown  when  live  stock  is  in  a  similar  position. 
Carlton  v.  Wilmington  A  Weldon  R.  Co.  (N.  Car.),  40  Am.  &  Eng. 
R.  Cas.  178. 

And  the  failure  of  an  engineer  upon  a  locomotive  to  ring  the  bell 
or  blow  the  whistle  to  frighten  away  stock  near  the  track  may  con- 
stitute negligence  ;  and  in  an  action  for  the  killing  of  such  stock  an 
instruction  that  there  is  no  duty  to  do  either,  is  properly  refused. 
East  Tennessee,  Va.  &  Ga.  R.  Co.  v,  Watson  (Ala.),  7  So.  Rep.  813. 

The  duty  of  the  engineer,  or  other  person  in  charge  of  a  moving 
train,  to  take  precautions  against  inflicting  injuries  upon  live  stock 
arises  not  only  when  he  sees  an  animal  on  the  track,  or  in  dangerous 
proximity  thereto,  but  also  when,  by  the  exercise  of  due  diligence, 
he  might  have  seen  it.    A  failure  in  either  of  these  respects  is  neg- 
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ligpence  for  which  the  railroad  company  is  liable.  L^ouisville  &  N. 
R.  Co.  V,  Posey,  96  Ala.  262, 11  So.  Rep.  423. 

So  it  is  not  enougfh  for  the  engineer  and  fireman  in  charge  of  a 
locomotive  and  train  to  merely  use  diligence  in  driving  animals 
away  that  are  discovered  upon  the  track,  but  they  should  keep  a 
vigilant  lookout,  and  exercise  ordinary  diligence  to  frighten  away 
animals  that  may  be  discovered  approaching,  and  in  dangerous 
proximity  to  the  track,  by  sounding  the  whistle,  ringing  the  bell, 
and  using  the  means  provided  for  that  purpose.  Missouri  Pac.  R. 
Co.  V,  Gedney,  45  Am.  &  Eng.  R.  Cas.  492,  44  Kan.  329,  24  Pac.  Rep. 
464. 

As  to  care  required  of  railroad  to  avoid  injuring  stock  on  track, 
see  note,  11  Am.  &  Bng.  R.  Cas.,  N.  S.,  331  et  seq^ 


QuiMBY  ei  aL 

V. 

Boston  &  M.  R.  R. 

(Supreme  Court  of  Vermont,  May  6,  iSgg,) 

Injuries  to  Animals — Defective  Cattle  Guards — Contributory  Neg- 
ligence.*—Under  V.  S.  g§  3871,  3877,  railroads  are  bound  to  construct 
and  maintain  cattle  guards  at  all  road  crossings  sufficient  to  prevent 
cattle  and  other  animals  from  getting  on  their  tracks,  and  are  liable 
for  damages  done  by  their  agents  or  engines  to  animals  by  rea- 
son of  the  want  of  such  cattle  guards,  without  regard  to  whether 
the  animals  are  lawfully  on  such  crossings  or  not. 

ExcKPTiONS  by  plaintiffs  from  Caledonia  county  court. 
/Reversed, 

Bates,  May  &  Simonds^  for  plaintiffs. 

Harry  Blodgett  and  John  Young,  for  defendant. 

Thompson,  J.  During  the  night  of  July  5,  1897,  without 
the  knowledge  of  the  plaintiffs  or  their  servants,  their  mare 
escaped  from  their  pasture  on  the  "Meserve  Farm,'*  so  called, 

*See  note,  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  563. 
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in  St.  Johnsbury,  at  some  place  not  known,  into  an  adjoining: 
mowing:  field  belonging  to  this  farm,  and  passed  from  it 
through  an  open  driveway  into  the  public  highway,  and,  after 
traveling  about  at  large  on  the  highway  for  about  half  a  mile, 
passed  over  a  cattle  guard  in  the  defendant's  railroad  where  it 
crossed  the  highway  at  grade ,  and  went  along  the  railroad  track 
for  some  distance,  and  was  struck  by  an  engine  of  the  defend- 
ant, and  so  injured  as  to  be  worthless,  and  for  that  reason 
was  killed.  The  defendant  was  without  fault  in  the  manage- 
ment of  its  engine  at  the  time  the  mare  was  injured.  This 
highway  crossing  was  not  on  the  '*Meserve  Farm,"  and  the 
cattle  guard  was  not  sufficient  to  prevent  animals  from  get- 
ting upon  the  railroad.  The  pasture  from  which  the  mare 
escaped  was  fenced.  The  defendant  contends  that  the  mare 
was  not  lawfully  upon  the  highway;  that  it  is  not  bound 
to  maintain  cattle  guards  at  highway  crossings  of  its  railroad 
sufficient  to  prevent  cattle  and  animals,  not  lawfully  upon 
the  highway,  from  getting  upon  the  railroad  tracks ;  and  that 
consequently  the  judgment  below  in  its  favor  was  correct. 
In  support  of  this  contention,  it  relies  upon  several  decisions 
of  this  court  in  respect  of  the  duty  of  railroads  to  build  and 
maintain  fences  along  the  line  of  their  roads.  On  the  other 
hand,  the  plainti£Fs  insist  that,  under  the  holding  of  this  court 
in  Harwood's  Adm'x  v.  Railway  Co.,  67  Vt.  664,  32  Atl. 
721,  they  are  entitled  to  recover  for  the  injury  to  the  mare. 
In  that  case  the  facts,  so  far  as  can  be  gathered  from  the 
opinion,  are  these ;  While  the  horse  of  the  plaintiff's  intestate 
was  being  led  along  the  highway  by  one  Houghton,  in  whose 
gare  it  had  been  placed,  it  escaped,  and  ran  over  a  defective 
cattle  guard,  onto  the  defendant's  railroad  track,  and  was 
there  killed.  In  defense,  evidence  was  offered  tending  to 
show  that  the  horse  escaped  and  went  at  large  through  the 
negligence  of  Houghton,  and  that  this  negligence  contributed 
to  the  accident.  This  evidence  was  excluded,  and  the 
decision  of  the  county  court  was  sustained  by  this  court. 
Its  decision  was  put  upoQ  the  ground  that  ''the  statute  hav- 
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ing  made  it  the  duty  of  the  defendant  to  maintain  a  cattle 
guard,  at  the  point  where  the  horse  escaped  from  the  high- 
way and  went  upon  its  track,  sufficient  to  prevent  horses 
from  getting  upon  its  track,  and  declared  for  its  neglect  to  do 
so  it  should  be  held  liable  for  all  damages  done  by  its  agents 
and  engines,  if  occasioned  by  such  neglect,  the  question  of 
whether  Houghton  was  negligent  in  leading  the  horse  along 
the  highway  in  the  manner  he  did  was  immaterial."  If  the 
horse  escaped  through  the  negligence  of  Houghton,  and  thus 
went  at  large  upon  the  highway,  from  the  moment  of  its 
escape  it  was  unlawfully  upon  the  highway.  Hence  the  logi  - 
cal  result  of  this  decision  is  that  railroads  are  bound,  under 
the  provisions  of  V.  S.  §§  3871 ,  3877,  to  construct  and  maintain 
cattle  guards  at  all  road  crossings  sufficient  to  prevent  cattle 
and  animals  from  getting  on  the  railroad,  and  that  they  are 
liable  for  damages  done  by  their  agents  and  engines  to  cattle, 
horses,  or  other  animals,  if  occasioned  by  the  want  of  such 
cattle  guards,  without  regard  to  whether  such  cattle,  horses, 
or  other  animals  are  lawfully  on  such  road  crossing  or  not. 
There  is  no  occasion  to  recede  from  this  decision.  It  conforms 
to  the  express  and  unambiguous  language  of  the  statute. 
This  statute  was  intended  to  protect  travelers  riding  in  trains 
on  railroads  from  accidents  that  might  occur  by  reason  of 
animals  being  at  large  upon  the  railroad  track  for  want  of 
sufficient  cattle  guards  at  road  and  farm  crossings,  as  well  as  to 
compensate  owners  for  cattle  injured  for  want  thereof.  So 
far  as  this  case  contravenes  the  cases  previously  decided  by 
the  court  relating  to  this  subject,  it  overrules  them.  This 
view  of  the  case  renders  it  unnecessary  to  decide  whether  the 
mare  of  the  plaintiffs  was  lawfully  or  unlawfully  upon  the 
highway.  Judgment  reversed,  and  judgment  for  the  plain- 
tiffs to  recover  $200  damages,  and  their  costs. 
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Platt  et  al. 
{Supreme  Judicial  Court  of  Massachusetts,  Oct,  19,  igoo,) 

Fires  Set  by  Engines — Cause  of  Fire — Sufficiency  of  Evidence.* — 
It  appeared  that  ihe  house  destroyed  bj  fire  was  in  close  proximity 
to  defendant's  railroad ;  that  the  uphill  g^rade  of  the  track  at  such 
point  necessitated  greater  exertion  by  westward  bound  engines  ;  that 
many  trains  passed  the  house  by  day  and  night;  that  an  engine 
passed  the  house  on  the  nig^ht  of  the  fire  and  some  time  before  it  was 
discovered ;  that  the  weather  was  dry ;  that  there  was  no  other  appar- 
ent cause  for  the  fire  ;  that  the  fire  apparently  started  on  the  roof ; 
and  that  engines  had  frequently  emitted  sparks  in  that  vicinity, 
which  had  caused  fires.  Held,  that  the  finding'  that  the  fire  was 
communicated  by  a  locomotive  would  not  be  disturbed. 

Same — Same — Evidence. — In  an  action  for  loss  by  a  fire  claimed 
to  have  been  started  by  sparks  from  a  railroad  eng^ine,  evidence  of 
the  emission  of  sparks  by  defendant's  locomotives  at  other  times,  and 
of  other  fires  caused  thereby,  was  admissible  as  tending  to  show  the 
possibility,  and,  in  the  absence  of  any  other  apparent  cause,  the  prob- 
ability, that  one  of  defendant's  locomotives  caused  the  fire  in  question. 

ExcBPTiONS  by  defendants  from  Worcester  county  supe- 
rior court.     Exceptions  overruled, 

F,  B,  Smith,  T,  H,  Gage^  Jr.,  IV,  S.  B,  Hopkins,  and 
F.  F,  Dresser,  for  plaintiff. 

F.  P,  Goulding  and  W,  C,  Mellish,  for  defendants. 

Hammond,  J.     This  is  an  action  of  tort  to  recover  for  the 
loss  of  a  house  by  fire  communicated  by  eng^ines  running  on  a 
railroad  operated  by  defendants  as  receivers.     The  defend- 
ants having  waived  their  exceptions    to    the    t^^^^^MaxmA. 
refusal  of  the  court  to  give  the  second  and  third 
rulings  requested,  the  only  questions  before  us  are  whether 

*See  monographic  note,  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  495  et  seq. 


246  FIRES  Vol  XIX 

(NS) 

McGinn  v.  Piatt 

there  was  sufficient  evidence  to  warrant  a  finding  that  the 
fire  was  communicated  by  the  engines,  and  whether  the 
evidence  of  sparks  and  fires  on  other  occasions  was  ad  - 
missible.  The  house  was  a  frame  dwelling  house,  with 
shingled  roof,  and  was  situated  near  the  railroad,  and 
at  a  lower  level,  so  that  the  roof  was  nearly  on  a 
level  with  the  track.  The  plaintiff  testified  that  she  should 
say  the  distance  between  the  house  and  the  railroad  was  11 
or  12  yards;  that  at  the  time  of  the  fire,  which  occurred  on 
the  morning  of  October  14,  1894,  the  house  was  vacant,  and 
had  been  about  two  weeks ;  that  it  was  locked ;  that  there 
was  no  stove  nor  any  other  furniture  in  it,  but  that  it  was 
entirely  empty ;  that  she  lived  in  another  house  about  two 
yards  from  it;  "that  nobody  had  been  in  the  house  which 
was  burned,  and  that  during  the  time  the  house  had  been 
vacant  there  had  been  no  fire  and  no  stove  in  it"; 
that  it  was  a  two-tenement  house,  containing  in  all 
about  11  rooms;  that  there  was  only  one  door  to  the 
house,  and  that  when  she  first  saw  the  fire  it  was  on  the  roof 
"right  over*'  this  door;  that  this  door  was  between  the 
two  tenements,  and  was  "towards  the  railroad."  The  fire 
was  discovered  by  one  Callahan  between  5  and  6  o'clock  in 
the  morning.  He  testified  that  as  he  was  going  by  the  house 
he  smelled  smoke;  that  he  bursjt  open  the  door,  and  saw  a 
hole  on  one  side  of  the  jamb  of  the  door,  and  about  three 
feet  from  the  threshold  of  the  door,  and  that  the  "fire  was 
down  there"  ;  that  there  was  a  hole  down  through  the  roof; 
that  he  could  not  say  whether  the  "hole  had  burned  down"; 
and  that  the  fire  on  the  roof  at  that  time  was  "just  a  little 
spark,"  less  than  12  or  15  inches  long.  Shortly  afterwards 
the  plaintiff,  who  had  been  awakened  by  a  messenger  sent  by 
Callahan,  appeared  at  the  fire.  She  testified  that  when  she 
got  there  there  was  no  fire  inside  of  the  house,  but  that  there 
was  fire  on  the  roof.  The  plaintiff  further  testified  that  the 
house  was  west  from  the  station,  and  that  "the  track  goes  up 
a  high  grade  there."  Evidence  was  also  introduced  tending 
to  show  that  the  engines  going  in  a  westerly  direction  on 
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this  railroad  in  this  vicinity  frequently  emitted  sparks,  and 
that  fires  had  been  thus  caused ;  that  engines  often  passed 
this  point  at  night ;  and  the  plaintiff  testified  that  on  the 
night  of  the  fire  she  heard  a  train  pass,  but  she  could  not  tell 
exactly  what  time  it  was.  There  was  no  evidence  as  to 
whether  there  was  any  wind.  There  was  evidence  that  there 
had  been  no  rain  for  a  few  days,  but  that  there  might  have 
been  dew.  It  is  not  profitable  to  rehearse  the  evidence  in 
greater  detail.  It  was  in  many  respects  conflicting,  especially 
with  reference  to  the  question  whether  the  fire  originated 
on  the  roof  or  near  the  door ;  but,  in  view  of 
the  close  proximity  of  the  building  to  the  rail-  ^j^] 
road,  the  uphill  grade  of  the  track  westerly  gSST*"'^^' 
from  that  point,  and  the  consequent  necessity 
for  greater  exertion  by  the  engines,  the  usual  and  frequent 
passage  of  the  trains  by  day  and  by  night,  and  the  evidence 
as  to  the  passage  of  a  train  on  the  night  of  the  fire  and  some 
time  before  it  was  discovered,  the  dryness  of  the  weather, 
the  absence  of  any  other  apparent  cause  for  the  fire  (the 
house  being  unoccupied,  and  having  no  stove  or  other  arti- 
cle of  furniture  in  it,  and  the  door  being  locked) ,  and  also  in 
view  of  the  evidence  as  to  where  the  fire  started,  which 
would  iustify  a  finding  that  it  started  upon  the  shingled  roof, 
and  of  the  fact  that  engines  had  frequently  emitted  sparks  in 
that  vicinity,  which  had  caused  fires,  we  cannot  say  that  the 
finding  that  the  fire  was  communicated  by  the  engines  was 
not  warranted.  For  a  case  somewhat  similar,  though 
stronger  for  the  plaintiff  therein,  see  Wild  v.  Railroad  Co., 
171  Mass.  245,  50  N.  E.  533. 

The  evidence  concerning  the  emission  of  sparks  at  other 
times,   and  of  other  fires  thereby  caused,  was  admissible. 
It  tended  to  show  the  possibility,  and,  in  the  absence  of 
any  other  apparent  cause,  the  consequent  prob- 
ability, that  some  engine  caused  the  fire.   Tin-    b^^^^ 
DAi«,   J.,  and  Maule,  J.,  in  Piggot  v.  Railway 
Co.,    3    Man.,    G.     &    S.     229.      See    Railroad.    Co.    v. 
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Gantt,  39  Md.  115,  135;  Sheldon  v.  Railroad  Co.,  14 
N.  Y.  218;  Smith  v.  Railroad  Co.,  10  R.  I.  22;  Railroad  Co. 
V,  Richardson,  91  U.  S.  454, 470,  23  I^.  Ed.  356.  Exceptions 
overruled. 


Farrington 

V, 

Rutland  R.  Co. 

[Supreme  Court  of  Vermont^  Sept,  23,  1899.) 

Fires  Set  by  Locomotives— Negligence — Prima  Facie  Evidence — 
Question  for  Jury.* — It  was  conceded  by  the  defendant  railroad 
that  the  fire  on  the  occasion  in  question  caught  from  sparks  thrown 
from  the  stack  of  a  certain  one  of  its  engines,  in  the  grass  in  a 
meadow,  and  that  it  spread  to  a  barn,  and  plaintiff's  barn  caught 
from  sparks  from  the  other  barn.  Held,  that  the  facts  conceded  by 
defendant  made  ^  prima  facie  case  of  negligence,  imposing  the  bur- 
den upon  it  of  proving  that  due  caution  and  diligence  were  used  and 
suitable  expedients  employed  to  prevent  such  injuries,  and  whether 
it  had  sustained  such  burden  was  a  question  for  the  jury. 

Same— Spark  Arresters — Duty  of  Railroad — Instructions.! — As  a 
railroad  company  is  only  required  to  use  the  best  tested  spark  arresters 
in  known  practical  use,  and  is  not  bound  to  test  or  put  in  use  every 
possible  or  new  contrivance,  where  a  defendant  railroad  has  shown 
by  uncontroverted  evidence  that  it  was  using  the  best  tested  spark 
arrester  on  the  engine  from  which  the  fire  in  question  originated,  it 
is  reversible  error  to  instruct  the  jury  that  if  defendant  could  have 
devised  a  more  effectual  spark  arrester  it  was  its  duty  to  use  a 
more  effectual  one. 

Exceptions  by  defendant  from  Rutland  county  court. 
Reversed, 

Argued  before Taft,  C.  J.,  and  RowKi,L,  Tyler,  Munson, 
Start,  and  Watson,  J  J. 

♦See  Garrett  v.  Southern  Ry.  Co.  (C.  C.  A.),  18  Am.  &  Eng.  R. 
Cas.,  N.  S.,  529,  and  foot-note, 

+See  l/ouisville  &  N.  R.  Co.  v,  Samuels'  Ex'rs  (Ky.),  18  Am.  & 
Eng.  R.  Cas.,  N.  S.,  374,  ^nA  foot-note , 
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Joel  C.  Baker y  for  plaintiff. 
Frederick  H.  Button ^  for  defendant. 

Watson,  J.  At  the  close  of  the  evidence  the  defendant 
moved  for  a  verdict,  for  that  there  was  no  evidence  to  sus- 
tain the  claim  of  the  plaintiff ;  for  that  the  defendant  had 
established  that  it  used  due  care,  caution,  and  diligence,  and 
employed  suitable  expedients  to  prevent  said  fire ;  and  that 
such  facts  were  not  controverted  by  the  plaintiff,  and  that 
the  plaintiff  had  introduced  no  evidence  to  controvert  such 
showing.  The  motion  was  overruled,  and  the  case  sub- 
mitted to  the  jury,  to  which  defendant  excepted.  In  this 
was  there  error? 

It  was  conceded  by  the  defendant  that  the  fire  on  the  occa- 
sion in  question  caught  from  sparks  thrown  from  the  stack 
of  engine  No.  207,  drawing  train  No.  22,  in  the  grass  in 
Manchester's  meadow,  and  that  it  spread  to  ^^^^^^^^ 
Manchester's  barn,   and   the  plaintiff's    barn  SSSSSSSce*^ 
caught  from  sparks  from  Manchester's  barn.  Bvidence-aue«- 

tion  ft>r  Jury. 

The  fact  that  the  fire  was  caused  as  conceded 
was  prima  facie  evidence  of  negligence  on  the  part  of  the 
defendant;  and  this  negligence  may  have  been  in  the 
construction  of  the  engine,  the  condition  of  it,  the  placing  it 
in  charge  of  unskillful  and  imprudent  persons,  or  in  the 
management  of  the  engine  in  an  unskillful  and  imprudent 
manner.  And,  to  relieve  itself  of  responsibility  in  damages 
for  the  property  injured  thereby,  the  burden  was  then  upon 
the  defendant  to  show  that  due  caution  and  diligence  were 
used  and  suitable  expedients  employed  to  prevent  such 
injury.  Section  3926,  V.  S. ;  Cleveland  v.  Railway  Co., 
42  Vt.  449. 

With  the  plaintiff's  case  thus  made  out,  the  defendant  intro- 
duced evidence  tending  to  show  that  the  engine  was  properly 
constructed,  in  suitable  condition,  and  in  charge  of  experi- 
enced persons;  and  its  evidence  tended  to  show  that  the 
engine  was  drawing  a  freight  train  of  a  certain  number  of 
cars,  and  what  was  done  in  the  management  of  the  engine. 
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Evidence  was  also  introduced  by  the  defendant  tending  to- 
show,  somewhat  in  detail,  the  facts  and  circumstances  rela- 
tive to  the  sparks  escaping  and  falling  into  the  dry  grass  io 
Manchester's  meadow,  and  setting  the  same  on  fire,  etc. 
This  was  all  matter  of  defense,  but  whether,  in  the  light  of 
all  the  evidence  in  the  case,  the  defendant  exercised  due  cau- 
tion and  diligence,  and  employed  suitable  expedients,  to  pre- 
vent the  injury  to  the  plaintiff's  property,  was  a  question  for 
the  jury  to  determine,  and  the  motion  for  a  verdict  was 
properly  overruled.  Gleeson  v.  Railway  Co.,  140  U.  S.  435» 
11  Sup.  Ct.  859,  35  I^.  Ed.  458;  Houston  v.  Brush,  66  Vt. 
331,  29  Atl.  380;  Latremouille  v.  Railway  Co.,  63  Vt.  336> 
11  Atl.  656;  Bryant  v.  Railroad  Co.,  56  Vt.  710;  Vinton 
V.  Schwab,  32  Vt.  612. 

The  defendant  excepted  to  the  part  of  the  charge  that,  "if 
you  find,  in  view  of  all  the  evidence,  in  the  way  in  which 
that  engine  could  be  operated  feasibly,  in  view  of  the 
Bam*-8iMrk  cvidcuce,  that  it,  as  a  careful,  prudent  man,. 
^SSSSS?"*^  ought  to  have  used  something  that  would  have 
instruo  ona.        j^Qj-g    effectually   prevented    the    emission    of 

sparks,  that  it  could  reasonably  and  practically  have  done 
so,  and  that  with  its  knowledge  in  that  behalf,  as  a  careful, 
prudent  man,  seeking  honestly  to  prevent  injury  in  that  way^ 
could  have  devised  something  more  practical,  then  it  was  its 
duty  to  use  such  expedients  as  would  more  effectually  lessee 
the  liability  to  cause  fire  therefrom."  The  defendant's 
uncontroverted  evidence  tended  to  show  that  the  engine  was 
supplied  with  the  appliances  in  general  use,  by  it  and  other 
railroads,  for  preventing  the  escape  of  sparks,  and  known  as 
a ''perforated  plate**;  that  the  engine  was  inspected  every 
day,  and  was  in  good  condition ;  that  no  betterjspark  arrester 
was  known  to  the  defendant ;  and  that  it  was  not  possible 
to  construct  an  engine  and  protect  it  in  a  way  to  generate 
sufficient  steam  to  operate  it,  that  would  not  throw  sparks. 
But,  notwithstanding  the  uncontroverted  evidence  in  this 
regard,  the  jury  were  instructed  to  find  whether  the  defendant, 
as    a  careful,    prudent  man,    ought    to    have    used  some-^ 
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thing  that  would  have  more  effectually  prevented  the  emis- 
sion of  sparks,  whether  it  could  reasonably  and  practically 
have  done  so,  and  whether  It  could  have  devised  something 
more  practical,  and  that,  if  the  jury  found  these  facts  in  the 
affirmative,  it  was  the  duty  of  the  defendant  to  use  such 
expedient  as  would  more  effectually  protect  the  discharge  of 
sparks,  and  thereby  lessen  the  liability  to  cause  fire  there- 
from. This  was  instructing  the  jury  to  conjecture  and 
thereon  base  findings  of  facts  upon  which  to  found  a  right  of 
recovery,  and  was  error.     Driggs  v.  Burton,  44  Vt.  124. 

Although  the  duty  of  a  railroad  company  in  this  regard 
seems  not  to  have  been  expressly  defined  by  the  court  of 
this  state,  it  is  not  a  new  question,  and  is  well  stated  in 
Plinn  V.  Railroad  Co.,  142  N.  Y.  11,  36  N.  E.  1046,  as  fol- 
lows :  "The  duty  of  the  company  to  use  reasonable  care  in 
order  to  avoid  injury  resulting  to  others  from  the  exercise  of 
its  powers  requires  it  to  avail  itself  of  the  best  mechanical 
contrivances  and  inventions  in  known  practical  use  which 
are  effective  in  preventing  the  burning  of  private  property  by 
the  escape  of  sparks  and  coals  from  its  engines,  and  is  liable 
for  injuries  caused  by  its  omission  to  use  them.  Its  duty  in 
this  respect  is  limited  to  such  contrivances  as  have  been 
already  tested  and  put  in  use,  and  it  is  not  required  to  use 
every  possible  contrivance,  although  already  patented  and 
recommended  in  scientific  discussions."  By  this  rule  the 
defendant  was  required  to  use  the  best  tested  spark  arrester 
in  known  practical  use,  but  it  was  not  bound  to  test  or  put 
in  use  every  possible  or  new  contrivance,  and,  when  using 
the  best  tested  known  appliance  in  practical  use,  to  say  that, 
if  the  defendant  could  devise  something  more  practical,  it 
was  its  duty  to  use  such  devised  expedient,  was  measuring 
its  duty  by  a  rule  impractical  in  principle  and  unsafe  to 
adopt.  The  other  questions  raised  by  the  exceptions  are  not 
considered.     Judgment  reversed,  and  cause  remanded. 

Taft,  C.  J.,  not  voting. 
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Nashvii^lb,  C.  &  St.  L.  Ry.  Co. 

V. 

Lawson. 

(Supreme  Court  of  Tennessee^  Sept.  22^  1900,) 

Witnesses — Credibility — Evidence  of  Previous  Statements. — Where 
an  attempt  has  been  made  to  bring  out  by  cross-examination  that 
the  witness  was  swearing  under  a  hope  of  reward  held  out  to  her, 
it  is  competent  to  show  that  immediately  after  the  event,  and  when 
it  was  not  charged  that  she  was  offered  any  inducement,  she  made 
statements  consistent  with  her  testimony  on  trial. 

Motion  for  New  Trial — Remarks  of  Trial  Judge. — The  contention, 
based  on  his  statement  made  in  disposing  of  the  motion,  that  the 
trial  judge  erred  in  overruling  the  motion  for  a  new  trial,  was  not 
sustainable. 

Accident  at  Crossing— Sufficiency  of  Evidence. — In  an  action  for 
personal  injuries  inflicted  upon  plaintiff  by  defendant's  train  at  a 
public  crossing,  it  appeared  that  there  were  a  number  of  engines  and 
cars  passing  over  the  tracks  in  the  locality  where  the  injury  occurred ; 
that  there  were  a  number  of  tracks  at  the  crossing,  and  the  witnesses 
evidently  confused  one  with  another,  and  testified  as  to  different 
trains ;  that  the  testimony  of  plaintiff  was  almost  valueless,  as  he 
was  too  drunk  to  know  what  he  was  doing,  according  to  his  own 
statement.  Two  ladies  testified  that  they  saw  plaintiff  struck  by  the 
engine  at  the  crossing ;  that  there  was  no  flagman  at  the  crossing, 
or  in  front  of  the  train  ;  that  no  bell  was  sounded,  and' no  alarm  was 
given ;  that  the  train  was  moving  rapidly,  and  coming  from  a  certain 
direction ;  and  that  the  flagman  came  out  of  his  house  after  the 
accident.  The  testimony  of  the  engineer  was  contradictory  in  itself. 
According  to  his  version,  plaintiff  ran  or  staggered  against  the  tender 
as  he  was  running,  and  was  knocked  straight  out  from  it.  He 
admitted  that  upon  his  theory  he  could  not  account  for  the  fact  that 
plaintiff's  feet  were  crushed  or  hurt.  The  fireman  testified  that 
plaintiff  passed  over  the  track,  and  that  when  he  last  saw  him  he  was 
30  or  40  feet  in  the  rear  of  the  engine  after  it  had  passed,  and  he 
could  not  account  for  his  hurt.  Held^  that  there  was  sufficient 
evidence  to  sustain  a  verdict  for  plaintiff. 
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Appeal  by  defendant  from  Hamilton  county  circuit  court. 
Affirmed. 

Brown  &  Spurlock^  for  appellant. 

W,  T  Murray^  for  appellee. 

WiLKBS,  J.  This  is  an  action  for  damages  for  personal  in- 
juries.    There  was  a  trial  before  the  court  and  a  jury,  and  a 
verdict  and  judgment  for  $500,  and  defendant      ^     „,  ^  ^ 
railway  company  has  appealed  and  assigned 
errors. 

The  first  error  assigned  is  to  the  admission  of  the  testi- 
mony of  a  witness  (Kline)  who  purports  to  give  previous 
statements  of  the  witness  Louise  Link  confirmatory  of  what 
she  swore  upon  the  trial.     The  witness  Louise  ^,^         ^  ^ 

*^  W^ltaiasseft— Cred- 

Link  testified  to  having  seen  the  plaintiff  struck  S^^SSISS^ 
by  the  defendant's  engine.  She  was  rigidly  "******* 
cross-examined  by  the  defendant's  counsel,  and  was  asked 
if  she  had  not  come  from  Kentucky  in  order  to  testify  in  this 
case  for  plaintiff,  and  if  she  had  not  been  paid  to  testify,  and 
if  she  had  not  been  promised  a  reward  and  a  part  of  the  recov- 
ery for  testifying  as  she  did.  The  entire  cross-examination 
was  calculated*  and  unquestionably  intended,  to  impeach 
her  character  for  credibility,  and  discredit  her  testimony.  It 
is  insisted  that  previous  confirmatory  statements  are  allowa- 
ble in  cases  when  the  witness  has  made  other  statements 
inconsistent  with  those  made  in  court,  in  which  case  it  is  per- 
mitted to  introduce  evidence  that  on  previous  occasions  the 
witness  had  made  statements  consistent  with  his  testimony 
given  in  court.  This  is  the  rule  as  laid  down  in  Dossett  v. 
Miller,  3  Sneed  76,  but  it  has  not  been  confined  alone  to  this 
class  of  cases,  but  it  is  extended  to  instances  where  a  design 
to  misrepresent  is  charged  upon  the  witness  in  consequence 
of  his  relation  to  the  party  or  cause,  or  because  of  a  newly- 
acquired  interest  in  the  matter  in  controversy.  See,  also, 
Glass  z'.  Bennett,  89  Tenn.  478,  14  S.  W.  1085;  Hayes  v. 
Cheatham,  6  Lea  10;  Queener  v.  Morrow,  1  Cold.  134; 
Bank  z^.  Robinson,   1    Baxt.    484;    Graham  z;.  McReynolds, 
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90  Tenn.  697,  18  S.  W.  272.  It  has  likewise  been  held  that, 
when  the  credibility  of  a  witness  is  attacked  by  a  contradic- 
tion of  his  testimony,  it  may  be  sustained  by  previous  con- 
firmatory statements  made  by  him  (Green  v.  State,  97  Tenn. 
69,  36  S.  W.  700);  and  such  confirmatory  statements  are 
competent  when  the  credibility  of  the  witness  or  his  state- 
ments on  trial  are  assailed  by  cross-examination,  tending  to 
show  the  statement  to  be  incorrect,  or  the  witness  unreliable 
because  of  a  subsequently  acquired  interest  (Bradshaw  v. 
Jones,  103  Tenn.  338,  52  S.  W.  1072;  1  Greenl.  Ev.  [I6th 
Ed.]  pp.  605-607,  §  469).  In  this  case  the  evident  intention 
was  to  show  that  the  witness  was  swearing  under  a  hope  of 
reward  held  out  to  her,  and  it  was  entirely  competent  in  such 
case  to  show  that  immediately  after  the  event,  and  when  it 
was  not  charged  that  she  was  offered  any  inducement,  she 
had  made  statements  consistent  with  those  made  on  the  trial. 

I 

This  assignment  is  not  well  made. 

It  is  said  that  the  trial  judge  erred  in  his  action  in  over- 
ruling the  motion  for  a  new  trial.  The  specific  grounds  of 
exception  to  his  action  are  that  from  his  statement  made  in 
MotionforKew  ^isposiug  of  the  motion  it  appeared  that  he 
SirSfii]^53S2^     ^ad  not  made  up  his  mind  as  to  what  he  should 

do,  and  was  not  satisfied  with  the  verdict ;  that 
he  discredited  the  only  evidence  on  which  he  could  sustain 
the  verdict;  that  he  was  influenced  in  part  by  the  evidence 
of  the  witness  Kline,  which  should  have  been  excluded;  that 
he  discredited  one  of  the  witnesses  from  his  own  personal 
knowledge  of  how  he  had  sworn  in  a  different  case  on  a  pre- 

■ 

vious  occasion;  that  he  stated  that,  in  order  to  set  aside  the 
verdict,  he  would  be  compelled  to  find  that  the  lady  wit- 
nesses of  the  plaintiff  had  willfully  sworn  falsely,  which  he 
could  not  do.  What  the  judge  did  say  in  overruling  the 
motion  was:  "In  this  Lawson  case  I  have  been  sort  of  a 
hung  jury  about  it ;  I  have  not  really  had  the  time  to  make 
up  my  mind  as  I  would  like;  but  this  is  the  last  day  of  the 
term,  and  the  time  has  come  to  decide  it.  These  women  that 
testified  about  this  engine  running  over  this  man  are  thor- 
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oughly  respectable  looking  women,  both  of  them.  That  girl 
was  an  intelligent  girl,  too,  but  they  are  evidently  mistaken 
about  two  very  material  things  that  they  have  stated.  In 
the  first  place,  they  are  evidently  mistaken  about  having  fol- 
lowed that  man  out  there.  I  have  got  to  disbelieve  the  tes- 
timony of  all  the  other  witnesses  in  the  case  to  believe  that 
they  followed  him  from  Ninth  street,  on  market,  on  down 
there  to  where  this  man  was  hurt.  And  they  are  mistaken 
about  the  way  the  train  was  going,  and  about  the  train  hav- 
ing two  cars  attached  to  it.  That  is  a  thing  they  could  be 
mistaken  about.  But  about  seeing  the  man  struck,  that  is 
a  thing  that  they  could  not  be  mistaken  about,  if  they  were 
telling  the  truth.  I  cannot  believe  that  these  two  women 
have  perjured  themselves,  and  there  is  nothing  here  to  show 
that  they  have.  This  preacher  says  that  the  girl  came  right 
on  out  there,  and  told  him  about  seeing  a  man  hurt.  She  is 
a  bright-faced,  sweet -looking  girl,  and  it  is  contrary  to  all 
my  observation  in  human  natture  to  believe  that  a  child  like 
that — and  she  is  nothing  but  a  child — could  be  corrupted  in 
the  manner  insinuated  by  a  promise  of  reward  for  her  swear- 
ing. She  is  positive  that  the  man  was  right  there  at  the 
track,  and  she  saw  him  get  struck ;  and  she  states  that  her 
mother  came  very  near  getting  struck,  so  much  so  that  she  had 
to  grab  her,  and  pull  her  back.  And,  to  say  that  this  ver- 
dict is  not  supported  by  the  evidence,  I  would  have  to  say 
that  these  two  women  have  willfully,  deliberately,  and  cor- 
ruptly sworn  a  lie  about  this  transaction.  This  man  was  an 
entire  stranger  to  them;  they  had  never  seen  him  before;  and 
unless  they  had  been  hired  to  swear,  there  is  no  possible 
motive  that  I  can  see  to  induce  them  to  swear  to  this  state 
of  facts.  There  is  no  evidence  to  show  that  they  have  been 
corrupted,  and,  while  there  is  a  great  deal  of  reliable  testi- 
mony that  is  in  conflict  with  their  statement  about  it,  still  I 
will  have  to  overrule  the  motion.  I  cannot- believe  that  these 
two  women  have  deliberately  sworn  a  lie  about  this  matter. 
Nobody  else  saw  it  except  the  flagman,  and  he,  of  course,  is 
interested.     They  do  not  appear  to  be  interested,  while  the 
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flagman  is  interested  in  showing  that  he  did  his  duty.  He 
has  that  much  interest  in  it  at  least.  This  engineer,  of 
course,  is  interested,  and  I  know  that  he  is  an  unreliable 
quantity.  I  have  seen  him  perform  before.  He  testified  to 
a  state  of  facts  up  here  on  one  occasion  that  I  knew  were 
untrue.  He  is  not  worthy  of  belief  at  all.  I  will  overrule 
the  motion."  While  the  language  of  the  trial  judge  is  some, 
what  unfortunate,  we  think  that,  properly  understood,  it 
means  that  he  would  have  been  glad  to  have  more  time  to 
consider  the  application.  But  still  his  mind  was  made  up 
that,  in  view  of  evidence  which  he  could  not  discredit,  he 
would  be  compelled  to  refuse  the  motion.  That  he  based  his 
action  largely  upon  the  testimony  of  the  two  ladies  is  appar- 
ent; and  also  that,  while  he  found  evidence  in  conflict  with 
theirs,  he  could  not  question  them  on  the  main  important 
features  of  the  case.  His  statement  of  his  opinion  of  the 
engineer  as  a  witness  was  also  unfortunate,  but  it  was  noth- 
ing more  than  an  expression  of  his  opinion  of  his  credibility. 
This  opinion  he  no  doubt  entertained,  whether  he  expressed 
it  or  not.  The  fact  that  it  was  based  in  part  upon  his 
appearance  and  testimony  in  a  former  trial,  to  some  extent, 
was  a  matter  which  he  should  have  excluded  from  considera- 
tion; but  we  are  not  to  infer  from  this  expression  that  he 
would  have  disregarded  the  statement  of  the  witness  because 
of  this  preconceived  opinion  if  he  had  been  satisfied  he  was 
telling  the  truth  upon  this  occasion.  The  error  of  the  learned 
trial  judge  was,  perhaps,  in  expressing -the  thoughts  and 
processes  of*his  own  mind  too  freely,  but  we  can  see  no 
reversible  error  in  his  conclusions  and  action  in  the  matter. 
The  evidence  of  the  engineer  bears  upon  its  face  evidences  of 
contradiction   and  unreliability. 

It  is  said  that  there  is  no  evidence  to  support  the  verdict. 
In  this  connection  it  is  virtually  admitted  that,  if  the  testi- 
mony of  the  ladies  is  to  be  considered  as  reliable,  it  would  be 
A  ^^    .  *         considered  as  reliable,   it  would   be  sufficient; 

Accident  at  '  ' 

S2!S!?Slf??*     but  it  is  insisted  that  it  was.  discredited  by  the 
dence.  ^^.^j  judge,   or  at  least  so  much  doubt  thrown 

upon  it  that  it  should  have  been  disregarded  by  him,  and 
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also  by  this  court.  The  trial  judge  was  of  opinion  they 
were  mistaken  about  following  the  plaintiff  down  the  track, 
as  they  testified,  and  also  about  the  direction  in  which  the 
engine  was  going,  but  he  was  satisfied  they  saw  the  plaintiff 
struck  by  the  engine.  We  think  there  is,  perhaps,  more  of 
confusion  than  of  contradiction  in  the  record.  It  is  apparent 
there  were  a  number  of  engines  and  cars  passing  over  the 
tracks  in  the  locality  where  the  injury  occurred,  that  there 
were  a  number  of  tracks  and  a  crossing,  and  the  witnesses 
evidently  confused  one  with  another,  and  testified  as  to  differ- 
ent trains.  The  testimony  of  the  plaintiff  is  almost  value- 
less, as  he  was  too  drunk  to  know  what  he  was  doing,  accord- 
ing to  his  own  statement.  The  ladies  testify  that  they  saw 
plaintiff  struck  by  the  engine  at  the  crossing ;  that  there  was 
no  flagman  at  the  crossing,  or  in  front  of  the  train ;  that  no 
bell  was  sounded,  no  alarm  was  given;  that  the  train  was 
moving  rapidly,  and  coming  from  the  direction  of  Atlanta ; 
and  the  flagman  came  out  of  his  house  after  the  accident. 
The  testimony  of  the  engineer  is  contradictory  in  itself.  Ac-  ' 
cording  to  his  version,  the  plaintiff  ran  or  staggered  against 
the  tender  as  it  was  running,  and  was  knocked  straight  out 
from  it.  He  admits  that  upon  his  theory  he  cannot  account 
for  the  fact  that  the  plaintiff's  feet  were  crushed  or  hurt. 
The  fireman  gives  still  another  version,  to  wit,  that  the 
plaintiff,  with  the  watchman,  passed  over  the  track,  and  the 
fireman  says  that  when  he  last  saw  him  he  was  30  or  40  feet 
in  the  rear  of  the  engine  after  it  had  passed.  He  cannot  ac- 
count for  the  'hurt.  As  before  stated,  there  is  much  confu- 
sion in  the  testimony,  but  there  is  sufficient  evidence  to 
sustain  the  verdict.  The  judgment  is  affirmed,  with  costs. 
19  (N  s)  A  &  E  R  Cas— 17 
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DiCKKY 

Boston  &  M.  R.  R. 

{^Supreme  Court  of  New  Hampshire^  March  r6,  igoo,) 

Crossings — Duty  to  Keep  in  Condition — Question  for  Jury. — 
Plaintiff's  sled,  while  detained  upon  a  highway  crossing  by  reason  of 
the  crossing  being  bare  of  snow,  was  run  into  and  injured  by  the 
defendant  railroad  company's  train .  Held^  that  whether  defendant's 
duty  to  keep  the  crossing  in  a  reasonably  safe  and  convenient  condi- 
tion for  public  use  required  it  to  have  the  crossing  covered  with  snow, 
at  the  time  of  the  accident,  was  a  question  of  fact. 

Cash  made  for  the  supreme  court  upon  agreed  facts. 
C<ise  discharged, 

Daniel  J,  Daley ^  for  plainti£F. 
Oliver  E,  Branchy  for  defendants. 

Chase,  J.  It  was  the  duty  of  the  defendants  to  keep  the 
highway  crossing  in  a  reasonably  safe  and  convenient  con- 
dition for  public  use.  Pub.  St.  c.  159,  §  1 ;  City  of  Concord 
V,  Boston  &  M.  R.  R.,  69  N.  H.  87,  38  Atl.  378.  Whether  it 
should  have  been  covered  with  snow,  to  put  it  into  such  con- 
dition, is  a  question  of  fact.  Boothby  v.  Railway,  66  N.  H. 
342,  34  Atl.  157.     Case  discharged.     All  concurred. 


BURKB 

V. 

Central  R.  Co.  of  New  Jersey. 

(Court  of  Errors  and  Appeals  of  New  Jersey,  June  i8,  ipoo,) 

Crossings — Contributory    Negligence   of   Pedestrian.* — When    a 
traveler  on  foot  reaches  a  steam-railroad  track,  and,  after  looking  and 

—        '■  ■■■^■1  ■■■■  I  .—    ■■l,.l  I  ■■■■■■■■  ■  ■■■  l-MI 

*See  Chicago,  etc.,  Ry.  Co.  v.  Williams  (Kan.),  12  Am.  &  Eng.  R. 
Cas.,  N.  S.,  336,  and  extensive  note,  341  etseq. 
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listening,  is  impressed,  or  should  be  impressed,  by  what  he  sees  or 
hears,  with  a  doubt  whether  it  is  safe  to  go  forward,  he  will  be 
chargeable  with  contributory  negligence,  if  he  at  once  proceeds, 
without  using  reasonable  precaution  to  determine  whether  his  doubt 
is  well  founded. 

Dixon,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  by  plaintiff  to  supreme  court.     Affirmed, 

Thomas  F.  Noonan^  Jr.  y  for  plaintiff   in  error. 
"George  Holmes^  for  defendant  in  error. 

Van  Syckbl,  J.  The  plaintiff's  intestate  was  killed  while 
attempting  to  cross  the  railroad  track  of  the  defendant  com- 
pany at  Twenty-Second  street,  in  the  city  of  Bayonne.  On 
the  trial  a  nonsuit  was  granted  on  the  ground  of  contributory 
negligence.  He  was  crossing  on  foot,  and  was  going  diag- 
onally towards  Jersey  City,  with  his  back  partly  to  the  train 
which  struck  him.  The  evidence  of  all  the  witnesses  who 
observed  him  is  that  when  he  came  to  this  crossing  he  went 
on  at  an  ordinary  gait,  without  stopping,  and  was  struck  by 
an  express  train  going  east.  On  track  No.  4,  which  he  first 
reached,  a  freight  train  had  just  passed,  on  its  way  from 
Jersey  City  to  Bergen  Point.  After  that  train  passed  away 
from  him,  he  had  a  fair  view  for  about  1,000  feet.  On  track 
No.  2,  which  was  the  track  next  to  No.  4,  and  about  7  or  8 
feet  distant,  a  passenger  train  was  coming  at  a  distance  of 
about  150  feet  from  the  crossing,  on  its  way  from  Jersey  City 
to  Bergen  Point.  On  track  No.  1,  distant  7  or  8  feet  from 
No.  2,  the  express  train  which  struck  him  was  passing, 
towards  Jersey  City.  The  trains  on  tracks  No.  1  and  No.  2 
reached  the  crossing  at  almost  the  same  time,  and  the 
intestate  barely  escaped  being  struck  on  No.  2,  and  was 
killed  on  No.  1.  Before  he  stepped  upon  No.  2,  although  it 
was  night,  the  view  was  obstructed  only  by  posts  and  lights 
for  the  distance  before  stated.  He  could  not  have  failed  to 
see,  if  he  had  looked  and  listened,  that  an  attempt  to  cross 
the  tracks  in  front  of  him,  under  the  circumstances  there 
present,  would   be  attended  with   imminent  danger.     The 
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situation  was  certainly  such  as  to  warn  him  of  the  approach 
of  trains,  assuming  that  he  was  in  the  exercise  of  ordinary 
prudence;  and,  if  he  was  in  doubt  whether  it  would  be  safe 
to  proceed  on  his  way,  it  was  his  duty  to  wait  until  the 
appearance  of  danger  was  removed .  When  a  traveler  reaches 
a  steam-railroad  track,  and,  after  looking  and  listening,  is 
impressed,  or  should  be  impressed,  by  what  he  sees  or  hears, 
with  a  doubt  whether  it  is  safe  to  go  forward,  he  will  be 
chargeable  with  contributory  negligence,  if  he  at  once 
proceeds,  without  using  reasonable  precaution  to  determine 
whether  his  doubt  is  well  founded.  That  I  understand  to  be 
the  rule  established  by  the  adjudication  in  this  court.  In 
Railroad  Co.  v.  Ewan,  55  N.  J.  Law,  574,  27  Atl.  1064, 
negligence  was  attributed  to  the  plaintiff,  who  went  upon  the 
railroad  track  while  the  noise  and  smoke  of  a  train  that  had 
just  passed  deprived  him  temporarily  of  the  power  clearly  to 
see  or  distinctly  to  hear.  In  Railroad  Co.  v.  Smalley, 
61  N.  J.  Law,  277,39  Atl.  695,  Judge  Adams  expresses 
the  opinion  of  this  court  as  follows:  "The  duty  to 
look  and  listen  before  crossing  the  railroad  includes  the 
duty  to  do  that  which  will  make  looking  and  listening 
reasonably  effective.  If  there  is  a  permanent  obstruction 
to  sight  that  would  make  danger  invisible,  and  a  transient 
noise  that  would  make  it  inaudible,  it  is  negligence 
to  go  forward  at  once  from  a  place  of  safety  to  a  possible 
place  of  danger.  Prudence  requires  delay  until  the  transient 
noise  has  abated,  and  hearing  again  becomes  efficient 
for  protection."  The  case  under  consideration  falls  within 
the  rule  which  was  applied  in  the  cases  above  cited, 
and  is  in  harmony  with  other  cases  in  this  state.  Railway 
Co.  V.  Block,  55  N.  J.  Law,  605  27  Atl.  1067,  22  L.  R.  A. 
374;  Railroad  Co.  v.  Leary,  56  N.  J.  Law,  705,  29  Atl.  678; 
Conkling  v.  Railroad  Co.  (N.  J.  Err.  &  App.),  15  Am.  & 
Kng.  R.  Cas.,  N.  S.,  61,  43  Atl.  666;  Cantrell  v.  Railroad 
Co.,  Id.  881.  The  judgment  below  should  be  affirmed. 
Dixon,  J.,  dissents. 
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Barr 

« 

V. 

SouTHBRN  Ry.  Co. 

[Supreme  Court  of  Tennessee^  Oct,  27,  /goo.) 

Appeal. — ^A  motion  for  a  new  trial  is  not  a  prerequisite  to  an  appeal 
in  error,  when  the  case  is  tried  by  the  court  without  the  intervention 
of  the  jury. 

Same — Review. — A  bill  of  exceptions  is  not  necessary  to  a  review 
of  a  demurrer  to  the  evidence. 

Crossings — Attempting  to  Pass  over  Car  of  Obstructing  Train — 
Personal  Injuries — Liability.* — It  is  negligence  barring  recovery  for 
injuries  sustained  by  reason  of  the  sudden  movement  of  the  train, 
while  making  the  attempt,  for  a  person  to  attempt,  without  permis- 
sion or  notice,  to  cross  a  train  obstructing  a  street  crossing  in  viola- 
tion of  an  ordinance  of  the  city,  by  passing  over  one  of  the  flat  cars 
of  the  train. 

Appeal  by  plaintiff  from  McMinn  county  circuit  court. 
Affirmed. 

Gaston  &  Madison  and  V.  C.  Allen^  for  appellant. 
Burkett  &  Mansfieldy  for  appellee. 

Caldwell,  J.  Action  of  damages  for  personal  injuries. 
Demurrer  to  evidence  sustained,  and  suit  dismissed,  and 
appeal  in  error  by  plaintiff. 

1.  The  defendant's  motion  to  affirm  because  no  motion  for 
new  trial  was  made  below  is  overruled.  A  motion  for  a  new 
trial  is  not  a  prerequisite  to  an  appeal  in  error,  when  the  case 
is  tried  by  the  court  without  the  intervention  of 

the  jury,  as  was  done  in  this  instance.     Lan- 
caster V.  Fisher,  94  Tenn.  222,  28  S.  W.  1094. 

2.  The  motion  to  affirm  because  there  is  no  bill  of  exceptions 
is  likewise  overruled.     Every  demurrer  to  the  evidence  must 

•Sec  Scott  V.  St.  Louis,  K.  &  N.  W.  R.  Co.  (Iowa),  19  Am.  &  Eng. 
R.  Cas.,  N.  S.,  63,  din&  foot-Hote. 


262  CROSSINGS  Vo^  ^^^ 

(NS) 

Barr  v.  Southern  Ry.  Co 

incorporate  the  evidence  (Hopkins  v.  Railroad  Co.,  96  Tenn^ 

"HO*  34  S.  W.  1029, 32  L.  R.  A.  354 ;  Summers  v. 
Railroad  Co. ,  96  Tenn.  459, 35  S.  W.  210 ;  Arten- 
berry  V.  Railway  Co.,  103  Tenn.  266,  52  S.  W.  878);  and, 
when  filed,  the  demurrer  in  full  becomes  a  part  of  the  record,, 
without  more.  Hence  a  bill  of  exceptions  is  not  necessary  to- 
a  review  of  such  a  demurrer  in  this  court.  Mitchell  v.  Rail- 
way Co.,  100  Tenn.  329,  45  S.  W.  337,  40  L.  R.  A.  426. 

3.  The  plaintiff's  assignment  of  error  upon  the  action  of  the- 
trial  judge  in  sustaining  the  defendant's  demurrer  to  the  evi- 
dence is  not  well  founded.  The  evidence  does  not  disclose 
opoMinB»-At-  **^y  legal  responsibility  on  the  part  of  the  defend- 
SwSKrfob?"'  ant  for  the  injuries  sued  for.  The  substance 
^^3SS^~   of  the  evidence,  with  proper  legal  deductions  and 

rles— IdablUty. 

inferences  therefrom,  is  that  the  plaintiff,  when 
going  from  her  work  at  the  woolen  mills  at  Sweetwater  to  her 
dinner,  found  one  of  the  defendant's  freight  trains  standing 
on  the  track  across  the  street  on  which  she  was  rightfully 
accustomed  to  travel ;  that,  rather  than  take  the  risk  of  being 
so  delayed  as  to  be  tardy  in  returning  to  her  afternoon  task,, 
she  attempted,  without  permission  or  notice,  to  cross  the 
obstructing  train  after  her  companion,  and,  while  passing 
over  one  of  its  flat  cars,  was,  by  its  sudden  and  unexpected 
movement,  frightened,  and  caused  to  jump  to  the  ground  in 
the  direction  in  which  she  was  going,  thereby  breaking  one  of 
her  legs,  and  sustaining  the  injuries  for  which  she  sues ;  that 
the  defendant,  in  so  obstructing  the  street  for  the  period  of 
15  minutes,  violated  an  ordinance  of  the  town,  and  became 
subject  to  a  municipal  fine  of  from  $2  to  $50.  Thus  a  deplor- 
able misfortune  is  undoubtedly  revealed,  but  it  is  the  product 
of  the  concurring  negligence  of  the  plaintiff  and  the  defend- 
ant. The  defendant's  negligence  in  obstructing  the  plaintiff's, 
rightful  passage  upon  the  public  highway  did  not  justify  her 
negligence  in  attempting  to  pass  over  the  train.  They  were- 
both  in  fault,  and  the  fault  of  one  concurred  directly  andi 
proximately  with  that  of  the  other  in  producing  the  injury.. 
It  is  not  a  case  of  proximate  negligence  on  the  part  of  the  de- 
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fendant  and  remote  negligence  on  the  part  of  the  plaintiff,  in 
which  the  latter's  fault  goes  merely  in  mitigation  of  damages, 
but  it  is  a  case  of  proximate  negligence  on  the  part  of  both,  in 
which  the  latter' s  fault  absolutely  bars  her  action.  Saunders 
V.  Railroad  Co.,  99  Tenn.  135,  41  S.  W.  1031.  and  citations. 
Affirmed. 


W11.MOT 

V. 

Yazoo  &  M.  Val.  R.  Co. 

{Supreme  Court  of  Mississippi^  Jan,  16,  i8gg,) 

Right  of  Way  —Cultivation  of  by  Owner  of  Servient  Estate.*— The 
occupancy  of  its  right  of  way  by  a  railroad  company  is  practically 
exclusive,  and  the  owner  of  the  servient  estate  in  the  land  can  culti- 
vate it  only  by  consent  of  the  railroad  company. 

Same— Adverse  Possession. — If  the  owner  of  the  servient  estate  in 
land  granted  for  a  railroad  right  of  way  should  fence  a  part  of  the 
right  of  way  against  the  company  itself,  and  claim  to  the  knowledge 
of  the  railroad  company  a  right  to  use  it  as  his  own,  discharged  of 
the  servitude  of  the  company,  or  under  circumstances  that  necessa- 
rily gave  the  company  notice  of  such  claim,  and  should  continue  such 
possession  for  10  years,  the  company  would  be  barred  of  all  right  in 
the  land  so  used. 

Pleading. — Under  section  692,  Miss.  Ann.  Code,  more  replications 
than  one  can  be  filed  only  when  verified  by  oath. 

Appeal  by  plaintiff  from  Washington  county  circuit  court. 
Reversed, 

J,  H.   Wynn  and  Jayne  &  Watson^  for  appellant. 
Mayes  &  Harris^  for  appellee. 

Tbrral,  J.  This  is  a  contest  between  the  railroad  com- 
pany and  the  owner  of  an  adjacent  farm  as  to  their  respective 
rights  in  the  right  of  way  of  the  defendant's  road.  The 
appellant  claims   the  right    to  cultivate  the  right  of  way 

•See  Mobile  &  O.  R.  Co.  v.  Donovan  (Tenn.),  18  Am.  &  Bug.  R. 
Cas.,  N.  S.,  669,  and  note,  p.  680  et  seg. 
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SO  far  as  it  is  not  in  the  actual  occupation  of  the  com- 
Case  stated,  pauy,  and  the  company  denies  such  right.  The 
deed  g^ranting  the  right  of  way  was  executed  in 
April,  1883,  by  Wingfield,  the  then  owner  of  the  farm,  to 
defendant's  assignor,  and  Wingfield,  for  a  valuable  considera- 
tion, granted,  bargained,  and  sold  a  right  of  way  over  his 
land,  ''to  have  and  to  hold  to  said  assignor  and  the  assigns, 
forever,  for  the  purpose  hereinafter  specified,  and  for  none 
other;  that  is  to  say,  for  the  purpose  of  building,  construct- 
ing, and  operating  a  line  of  railroad  on  said  right  of  way." 
According  to  the  principles  of  the  common  law,  the  deed  of 
Wingfield  by  implication  reserves  to  the  grantor  all  uses  of 
the  land  through  which  the  right  of  way  is  granted  not  incon- 
sistent with  the  purposes  of  the  grant,  and,  should  the  right 
of  way  be  abandoned  or  lost,  the  unincumbered  fee  would 
revert  to  the  grantor  or  his  assigns.  The  duties  imposed  by 
law  upon  a  railroad  company  of  safely  carrying  persons  and 
property,  and  of  protracting  employees  and  other  persons  law- 
fully upon  the  right  of  way  from  dangers  arising  from  any 
obstruction  or  hindrance  of  the  servants  of  the  company  in 
the  performance  of  their  duties,  and  the  responsibility  laid 
upon  the  company  for  the  performance  of  such  duties,  require 
the  right  and  power  in  the  officers  of  the  company  of  exclud- 
ing at  their  pleasure  all  persons  from  the  right  of  way.  The 
Bi  ht  of  wa  -  occupaucy  of  the  right  of  way  by  the  railroad 
a^J??f*8e?Ji-^  company  is  practically  exclusive,  and  the  owner 
ent  Estate.  ^^  ^^  Servient  estate  could  cultivate  it  only  by 

the  consent  of  the  railroad  company.  Railroad  Co.  v.  Com- 
stock,  60*Conn.  210,  22  Atl.  511;  Hazen  v.  Railway  Co.,  2 
Gray  580;  Brainerd  z;.  Clapp,  10  Cush.  12;  HoUingsworth 
V,  Railway  Co.,  63  Iowa  444,  17  Am.  &  Eng.  R.  Cas.  113, 
19  N.  W.  325 ;  Railway  Co.  v.  Potter,  42  Vt.  275 ;  Rand.  Em. 
Dom.  §  215 ;  Elliott,  Roads  &  S.  §  948.  The  demurrer  of  the 
plaintiff  to  the  defendant's  special  plea  setting  up  its  ease- 
ment was  properly  overruled. 

The  action  being  trespass,  and  the  easement  being  specially 
pleaded,  the  replication  of  the  plaintiff  that  the  defendant  had 
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lost  the  easement  by  nonuser,  and  that  the  plaintiff  had 
acquired  it  by  10  years'  adverse  possession  under  claim  and 
•color  of  rigfht,  was  a  proper  pleading,  and  presented  a  good 
answer  to  the  special  plea.  Had  the  replication  been  ill  at 
•common  law,  it  was  not  subject  to  a  demurrer  under  the  pro- 
visions of  section  703,  Ann.  Code  1892.  As  land  may  be 
acquired  by  adverse  possession  for  10  years,  it  looks  to  us  to 
be  consistent  with  the  principles  of  law  that  such  possession 
would  extinguish  any  servitude  in  the  land  so  held.  Such 
occupancy  by  the  owner  of  the  fee  must  be  strictly  exclusive, 
and  under  distinct  color  of  right,  in  order  to  bar  the  entry  of 
the  railroad  company.  It  should  distinctly  appear  that  the 
owner  of  the  fee  is  not  attempting  to  exercise  his  use  of  the 
land  in  harmony  with  the  right  of  the  railroad  company,  but 
his  occupancy  must  be  distinctly  hostile  to  that  of  the  com- 
pany. If  the  owner  of  the  servient  estate  should 
•cultivate  any  part  of  the  right  of  way  under  the  pSSSf^ST*"* 
notion  that  he  was  only  enjoying  a  legal  right 
not  inconsistent  with  the  use  of  the  way  by  the  company, 
such  cultivation,  however  long  continued,  could  not  ripen 
into  a  title  to  the  right  of  way  or  to  the  part  so  cultivated ; 
but,  if  he  should  fence  a  part  of  the  right  of  way  against  the 
company  itself,  and  claim  to  the  knowledge  of  the  company  a 
right  to  use  it  as  his  own,  discharged  of  the  servitude  of  the 
company,  or  under  circumstances  that  necessarily  gave  the 
company  notice  of  such  claim,  and  should  continue  suchpos- 
tsession  for  10  years,  the  company  would  be  barred  of  all  right. 
Railroad  Co.  v.  Houghton  (111.  Sup.),  1  Lawy.  Rep.  Ann. 
213,  and  notes  (s.  c.  18  N.  E.  301) ;  Horner  v,  Stilwell,  35  N. 
J.  Law  307  ;  Ward».  Ward,  7  Exch.  837  ;  Washb.  Easem.  p. 
*551 ;  Curran  v.  City  of  Louisville,  83  Ky,  632 ;  Kuecken  v, 
Voltz.  110  111.  264  ;  Day  v.  Walden,  46  Mich.  575, 10  N.  W. 
26;  Snell  v.  Levitt,  39  Hun.  229;  Smyles  v.  Hastings,  22  N. 
Y.  224.  The  demurrer  to  the  replication  should  have  been 
overruled.  The  four  replications  offered  to  be  filed  by  the 
plaintiff   were  property  rejected  by  the  court.  neadin* 

Under  section  692,   Ann.    Code,  more  replica- 
tions than  one  can  be  filed  only  when  verified  by  oath,  and 
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these  were  not  verified.  The  third  replication  was  the  first 
repeated;  the  others  would  have  raised  immaterial  issues. 
Insurance  Co.  v.  Green,  52  Miss.  338. 

Reversed  and  remanded. 


Clements 
Alabama  Great  Southern  R.  Co. 

(Supreme  Court  of  Alabama,  June  6,  igoo,) 

Injury  to  Employee — Machinery — Definition — Statute  Authorizing^ 
Recovery  for  Injuries  Caused  by  Defective  Machinery.— A  steel  bar 
used  on  a  railroad  track  for  prizing  rails,  operated  entirely  by  mus- 
cular strength,  is  not  machinery  in  the  meaning  of  the  statute  of 
Alabama  authorizing  a  recovery  by  an  employee  for  personal  injuries 
resulting  from  any  defect  in  the  machinery  of  the  master. 
*  Same — Negligence — Pleading. — In  an  action  against  a  railroad  by 
its  employee  for  personal  injuries  alleged  to  have  been  sustained  by 
plaintiff  through  defendant's  negligence,  the  fifth  count  of  the  com- 
plaint contained  the  following  averment:  "And  the  plaintiff  avers 
that  he  was  thrown  from  the  said  bridge  or  trestle,  as  aforesaid,  and 
suffered  all  of  the  injuries  hereinbefore  mentioned,  by  reason  of  the 
negligence  of  the  said  Mike  Staples  (the  foreman  of  the  bridge  crew  of 
which  plaintiff  was  a  member  when  injured)  in  allowing  said  steel  bar 
to  be  and  remain  in  a  blunt,  dull,  defective  condition  ;  that  the  plain- 
tiff was  at  the  time  bound  to  conform,  and  did  conform,  to  the  order 
or  directions  of  the  said  Mike  Staples,  and  that  said  injuries  resulted 
from  his  having  so  conformed."  Held^  that  the  count  improperly 
set  forth  two  separate  causes  of  action ;  one  cause  of  action  under 
subdivision  1,  and  the  other  under  subdivision  3,  of  section  1749  of 
the  Alabama  Code. 

Master  and  Servants — Defective  Appliances — Liability.* — The  mas- 
ter, while  under  the  duty  to  use  due  and  reasonable  care  and  dili- 
gence in  selecting  and  providing  safe  and  suitable  appliances  for  the 
employee,  does  not  guaranty  that  they  shall  be  free  from  defects,  or 
the  best  in  use,  and  is  not  the  insurer  of  their  safety ;  and,  in  an 
action  by  an  employee  against  his  employer,  a  count,  alleging  that 

♦See  Baldwin  v,  Atlantic  City  (N.  J.),  17  Am.  &  Eng.  R,  Cas.,  N.  S., 
486,  and  note,  489. 
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plaintiff  was  injured  through  the  negcligrence  of  defendant  in  furnish- 
ing a  defective  appliance,  is  insufficient  unless  it  avers  that  defend- 
ant knew  or  should  have  known  that  the  appliance  was  unsafe  and 
unsuitable  for  the  purpose  for  which  it  was  furnished,  or  that  there 
was  negligence  in  the  selection  of  it  for  such  purpose. 

Appeal  by  plaintiff   from   Tuscaloosa  county   law  and 
equity  court.     Affirmed. 

Henry  A.  Jones  and  Robison  Brown^  for  appellant. 
Smith  &  Weaiherlyy  for  appellee. 

Tyson,  J.  This  appeal  is  prosecuted  by  the  plaintiff  in  the 
court  below  from  a  judgment  sustaining  a  demurrer  to  his 
complaint.  The  complaint  contains  several  counts.  The 
first,  second,  third,  and  fourth  counts  are  attempted  to  be 
framed  under  the  first  subdivision  of  section  1749  of  the 
Code.  In  each  of  them  a  defect  in  a  steel  bar  used  by  the 
plaintiff  in  prizing  up  a  rail  on  the  defendant's  track  is  the  al- 
leged cause  of  his  injury.  In  count  1  it  is  alleged  that  the 
injury  was  caused  by  reason  of  a  defect  in  the  bar,  which  was 
dnll  and  blunt  at  the  end,  instead  of  being  sharp.  In  count 
2  the  allegation  is  that  the  injury  was  caused  by  the  bar  slip- 
ping off  of  or  along  the  timber  because  said  bar  was  in  a 
defective  condition,  to  wit,  the  end  of  it  was  not  sharp,  but 
blunt  and  dull.  Count  3  alleges  that  his  injury  was  suffered 
in  consequence  of  the  negligence  of  one  Staples,  whose 
duty  it  was  to  see  that  the  bar  was  in  good  condition » 
in  allowing  said  bar  to  be  and  remain  in  a 
dull,   blunt,   defective  condition.     The  fourth  pioyS-Machin- 

'  *  ery— Definition- 

count  charges  that  the   superintendence  of  the  SSR2^«{^*for 

work  which  the  plaintiff  was    doing  for  the  WD^fe^^?^^ 

defendant  at  the  time  of  his  injury  was  intrusted 

to  one  Staples,  and  he,  in  the  exercise  of  such  superintendence, 

allowed  the  bar  used  by  the  plaintiff  to  get  out  of  order  by 

becoming  dull   and  blunt,  and  to  so  remain.     Among  the 

numerous  grounds  of  demurrer  assigned    to  each  of  these 

counts  it  is  only  necessary  to  refer  to  one,  which  is  fatal  to 

plaintiff's  right  of  action  as  counted  upon  in  each  of  them. 

This  assignment  is  that  these  counts  fail  to  show  any  cause 
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of  action  against  the  defendant,  in  that  they  show  that  the 
injury  complained  of  was  not  due  to  any  defect  in  the  condi- 
tion of  the  ways,  works,  machinery,  or  plant  connected  with 
or  used  in  the  business  of  the  defendant ;  in  other  words,  the 
steel  bar,  being  * 'disconnected  from  any  other  mechanical 
appliances,  and  operated  singly  by  muscular  strength  directly 
applied,"  is  not  machinery  in  the  meaning  of  the  statute. 
Railroad  Co.  v.  Brooks,  84  Ala.  138,  4  South.  289;  Manu- 
facturing Co.  z;.  Gross,  97  Ala.  220,  12  South.  36.  It  is 
sufficient  to  say  of  the  fifth  count  that  it  improperly  sets  forth 
two  separate  causes  of  action  ;  one  cause  of  action  under  sub- 
division 1,  and  the  other  under  subdivision  3, 
»Miot^pS2dinff.   of  section  1749.     Railroad  Co.  v.  Dusenberry, 

94  Ala.  413,  10  South.  274;  Railroad  Co.  v, 
Weems,  97  Ala.  270,  12  South.  186. 

It  is  clear  that  the  eighth  count  does  not  state  a  cause  of 
action  under  section  1749  of  the  Code.  The  question  is 
whether  it  states  a  good  cause  of  action  at  common  law.  The 
MMteraads^rr-  g^avamcu  of  this  couut  is  **that  defendant  did 
^ii^i!£^u^  not  provide  good,  proper,  and  suitable  tools  or 

implements  with  which  to  do  the  work  which  the 
plaintiff  was  performing  for  the  defendant,  but  only  the  said 
steel  bar  as  aforesaid."  The  employer,  while  under  the 
duty  to  use  due  and  reasonable  care  and  diligence  in  select- 
ing and  providing  safe  and  suitable  appliances  for  the 
employee,  does  not  guaranty  that  they  shall  be  free  from 
defects,  or  the  best  in  use,  and  is  not  the  insurer  of  their 
safety.  The  test  in  all  cases  involving  the  question  is 
whether  or  not  the  employer  negligently  failed  to  use  ordi- 
nary care  and  prudence  in  the  selection  of  the  appliances. 
Without  negligence  there  can  be  no  liability.  Wood,  Mast. 
&  S.  (2d  Ed.)  §  326,  and  notes.  **The  master's  liability  is 
based  upon  his  personal  negligence;  hence  in  all  cases  the 
evidence  must  establish  personal  fault,  or  what  is  equivalent 
thereto,  on  his  part.'*  Id,  §  345.  **There  is  no  implied  war- 
ranty on  the  part  of  a  master  that  the  tools  furnished  his 
servant  are  sound   and  fit  for  the  purposes  intended.     He  is 


Am  &  Eng  MASTER  AND  SERVANT  269 

RCas 

Clements  v.  Alabama  Great  Southern  R.  Co 

only  bound  to  use  proper  care  in  providing  them.     That  a 
master  might  have  known,  by  the  use  of  ordinary  care  and 
diligence,  that  a  tool  furnished  his  servant  for  use  was  defect- 
ive, is  not  sufficient  to  make  him  liable  for  the  injury  result- 
ing from  its  use,  irrespective  of  any  probability  of  harm  or 
danger  in  using  it."     Railroad  Co.  v.  Dufiey,  35  Ark.  602. 
Wood,  in  his  work  on   Master  and   Servant,  in  section  346, 
uses  this  language :     *'The  measure  of  the   master's  duty  is 
to  exercise  due  care  in  providing  instrumentalities   for  the 
servant   in  the  prosecution  of  the  bvLsiness,  ^nd  prima  facte 
he  is  presumed  to  have  done  so;  and,   if  he  has  in  fact  done 
so  (that  is,  has  exercised  due  care),  no  liability  attaches  for 
defects  therein,  either  in  machinery,  materials,  buildings,  or 
other  appliances,  unless  negligence  can  be  imputed  to   him 
in  reference    to    their    examination    and  repair.     *    *    * 
Therefore,  if  a  servant  is  injured  by  defects  in  the  instrumen- 
talities of  the  business,  he  must  show  some  fault  on  the  part 
of  the  master, — as  that  he  did  not  use  ordinary  care  in  pro- 
viding them  originally,  or  that  he  did  not  exercise  such  care 
in  keeping  them  in  repair."     In  Northcoate  v.  Bachelder,  111 
Mass.  322,  it  is  said:  ''The  law  implies  only  that  he  shall 
do  what  a  man  of  ordinary  care  might  reasonably  be  expected 
to  do,  taking  into  account  all  the  circumstances  of  the  case, 
to  guard  the  servant  against  the  particular   peril  incurred. 
He  is  not  an  absolute  insurer,  and  as  such  answerable  for 
the  result,  but  he  is  only  answerable  for  negligence."     See 
Wood,  Mast.  &  S.  §  410,  p.  803,  note  2 ;   /d.%  411 ;  1  Bailey, 
Pers.  Inj.  §§  99,  106.     It  is  also  a  well-established  principle 
that,   ''unless  there  has  been  reasonable  time  and  opportu- 
nity to  remedy  a  defect  in  appliances  after  discovery  thereof, 
the  failure  so  to  do  cannot  be  negligence.     Mere  knowledge, 
without  opportunity  to  act  on  it,  would  not  constitute  negli  - 
gence."     1  Bailey,  Pers.  Inj.  p.  155,  §  454a,  and  authorities 
cited  in^note.    These  principles  were  announced  and  enforced 
by  this  court  in  the  case  of  Railroad  Co.  v.  Thomas,  42  Ala. 
672,  which  was  an  action  at  common  law,  prior  to  the  enact- 
meatfof  the  employer's  liability  statute.     In  that  case,  which 
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was  an  action  by  the  employee,  charging  negligence  of  the 
defendant  in  running  an  engine  out  of  order,  unsafe,  and  unfit 
for  use,  the  court,  speaking  through  Chief  Justice  Walker, 
said:  ''When  passengers  on  a  railroad  are  injured  in  conse- 
quence of  a  defect  in  any  instrument  employed  by  it,  it  is  a 
presumption,  disputable,  but  not  conclusive,  that  the  injury 
resulted  from  negligence.  *  ♦  ♦  gu^  the  same  principle 
does  not  prevail  in  reference  to  servants  of  a  railroad,  as  we 
shall  see.  The  established  doctrine  of  the  law  unquestionably 
is  that  the  onus  of  proving  negligence  is  upon  the  injured 
servant.  *  *  *  The  charge  here,  however,  was  not  that 
the  onus  of  proof  of  care  and  diligence  was  upon  the  defend- 
ant, but  that  it  was  cast  upon  it  by  a  failure  to  have  a  suit- 
able and  proper  engine.  It  bases  the  proposition  that  the 
onus  of  proof  is  shifted  to  the  defendant  upon  the  assump- 
tion of  its  absolute  duty  to  have  a  suitable  and  proper  engine, 
as  contradistinguished  from  its  duty  to  use  due  and  proper 
care  and  negligence  to  have  such  engine.  Does  the  law 
impose  upon  a  railroad  corporation  such  absolute  duty  to  its 
servants,  or  does  it  only  impose  the  duty  of  using  due  dili- 
gence to  have  a  suitable  and  proper  engine?  *  ♦  *  ^^ 
can  perceive  no  reason  to  support  the  conclusion  that  the  bad- 
ness of  the  engine  could  create  the  presumption  of  negligence, 
and  have  the  effect  of  shifting  the  onus  of  proof  from  the 
servant  to  the  carrier.*'  The  learned  chief  justice,  after  com- 
menting upon  the  decisions  in  a  number  of  cases  from  other 
states  and  in  England  bearing  upon  the  question  he  had  under 
consideration,  concludes  with  this  restatement  of  the  proposi- 
tion :  ''It  is  not  an  absolute  duty  of  a  railroad  to  furnish  a 
suitable  and  safe  engine.  It  is  its  duty  to  use  due  care  and 
diligence  to  furnish  such  engine,"  etc.  Among  the  numer- 
ous cases  cited  approvingly  are  Buzzell  v.  Manufacturing  Co., 
48  Me.  113.  where  it  was  held  that  the  master's  liability 
depended  upon  negligence  and  want  of  care,  and  "the  declara- 
tion was  held  defective  for  lack  of  an  averment  that  the  insuffi- 
ciency of  the  bridge  was  known  to  the  defendant,  or  would 
have  been  known  but  for  the  want  of  proper  care  and  dili- 
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gence";  and   Noyes  v.  Smith,  28  Vt.  59,    where      it   was 
decided  that  there  does  not  arise  from  the  relation  of  master 
and  servant  the  duty  of  furnishing  an  engine  well  constructed, 
and  safe  to  the  engineer ;  and  that,  when  there  was  no  actual 
notice  of  defects  in  an  engine,  and  no  personal  blame  exists 
on  the  part  of  the  master,  there  is  no  implied  obligation  on 
his  part  that  the  engine  is  free  from  defect,  or  that  it  can  safely 
be  used  by  the  servant."     In  Smoot  v.  Railroad  Co. ,  67  Ala. 
13,  it  was  said:  "The  appellant  [railroad  company]  cannot 
be  made  liable  unless  negligence  can  be  imputed  to  it.     The 
burden  of  proving  such  negligence  rests  upon  the  appellee 
[Smoot].     It  is  the  indispensable  element  of  his   right   of 
recovery, — the  very  gravamen  of  his  complaint.     Inferences 
of  it  cannot  be  drawn  from  the  fact  of  injury,  and  from  the 
unfit  and  unsafe  condition  of  the  car.     This  is  the  established 
doctrine,  distinguishing  the  case  of  a  servant  claiming  dam- 
ages for  injuries  resulting  from  negligence,  and  passengers, 
who  can  recover  upon  a  presumption  of  negligence,  whenever 
injuries    are    received    because   of    unfit   instrumentalities 
employed  in  their  transportation."  Railroad  Co.  v.  Allen's 
Adm'r,  78  Ala.  494;  Railroad  Co.  v.  Smith,  59  Ala.   248. 
Applying  the  foregoing  principles  to  the  count  under  consider- 
ation, it  is  obvious  that  it  is  wholly  insufficient.     There  is  no 
averment  that  the  defendant  knew  or  ought  to  have  known 
that  the  steel  bar  was  unsafe  and  unsuitable  for  the  purpose 
for  which  it  was  furnished  to  be  used,  or  that  there  was  negli- 
gence in  the  selection  of  it  for  such  purpose.     Following  the 
uniform  practice  of  this  court,  we  must  decline  to  consider 
the  other  assignments  of  error,  as  they  are  not  so  much  as 
hinted  at  in  brief  of  appellant's  counsel,  much  less  insisted 
upon.     They  are  and  must  be  treated  as  waived.     Affirmed. 
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LOUISVILI^E  &  N.  R.  Co. 

{Court  of  Appeals  *of  Kentucky,  Sept,  20, 1900,) 

Injury  to  Brakeman — Defective  Rails — Assumption  of  Risk.* — ^A 
brakeman  who  continues  to  work  without  complaint,  at  a  point  where 
he  is  familiar  with  the  track,  with  knowledg^e  that  the  rails  there 
are  old  and  slivered,  assumes  the  additional  risk  in  coupling^  cars  at 
such  point,  arising  from  the  condition  of  such  rails. 

Appeal  by  plaintiff  from  Lincoln  county  circuit  court. 
Affirtned, 

R.  C.  Warren  and   W,  G,  Welsh,  for  appellant. 
/.  W.  Alcorn  and  E.  W,  Hines,  for  appellee. 

White,  J.  Appellant,  Arnold,  was  a  brakeman  in  the 
employ  of  appellee,  and  while  engaged  in  the  discharge  of  his 
duties,  coupling  cars,  at  Livingston,  Ky.,  was  injured,  for 
which  he  seeks  to  recover  damages.  The  negligence  alleged 
was  in  the  use  of  old,  worn,  and  slivered  rails  in  the  track,  on 
which  appellant  stumbled,  and,  in  catching  to  keep  from  fall- 
ing under  the  train,  his  hand  was  caught  between  the  draw- 
heads  of  the  two  cars  and  injured.  The  answer  denied 
negligence,  and  pleaded  that  appellant's  own  negligence  caused 
the  injury.  At  the  close  of  appellant's  evidence  the  court 
gave  a  peremptory  instruction  for  appellee.  Verdict  having 
been  rendered  accordingly,  this  appeal  is  prosecuted. 

We  are  of  opinion  that  the  peremptory  instruction  was 
properly  given.  The  testimony  of  appellant  himself  shows 
that  he  was  familiar  with  the  track  at  that  place,  and  knew 
of  the  defective  condition  of  the  rails,  and  yet  continued  to 
work  there  without  complaint.     In  view  of  this  testimony, 

♦See  Middle  Georgia  &  A.  R.  Co.  v,  Barnett  (Ga.).  12  Am.  &  Eng. 
R.  Cas.,  N.  S.,  532,  and  note,  537. 
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it  must  be  held  that  he  assumed  the  risk  and  damages  con^ 
sequent  to  the  defective,  worn,  and  slivered  rails.  He  vol" 
nntarily  and  knowingly  went  into  the  dangerous  place,  and 
this   carelessness   or  negligence  will   preclude  a   recovery. 

Judgment  affirmed. 


St.  Louis  County 

V. 

Duluth  &  I.  R.  R.  Co. 

{^Supreme  Court  of  Minnesota^  Oct,  ^j,  i8gg.) 

Grots- Earnings  Tax — Acceptance  of  Act— Exemptions — Effect  of 
Reserved  Power  to  Amend  or  Repeal.* — Chapter  111,  Sp.  Laws  1873» 
providing  that  railroads  accepting  that  act  should  pay  a  gross-earn- 
ings tax  in  lieu  of  all  other  taxation  on  their  property,  is  unconstitu- 
tional, so  far  as  it  is  repugnant  to  the  constitutional  amendment  of 
1871  (section  32a,  art.  4) ;  and,  as  that  amendment  reserves  the  right 
to  amend  or  repeal  all  such  gross-earnings  laws,  the  railroads,  in 
accepting  said  chapter  111,  did  not  acquire  any  contract  right  that 
such  method  of  taxation  should  never  be  changed.  State  v.  Steams, 
75  N.  W.  210,  72  Minn.  200,  followed. 

Exemption  of  Railroad  Lands  from  Taxation — Constitutionality  of 
Statute. — The  provision  in  chapter  54,  Sp.  Laws  1875,  exempting  from , 
taxation  for  five  years  the  lands  granted  to  the  Duluth  &  Iron  Range 
Railroad  Company  to  aid  in  the  construction  of  its  road,  is  also  uncon- 
stitutional, so  far  as  it  is  repugnant  to  said  constitutional  amendment 
of  1871 ;  and  after  chapter  168,  Laws  1895,  took  effect,  the  lands  were 
taxable  from  and  after  the  time  the  patent  issued. 

(Syllabus  by  the  Court.) 

Case  certified  from  St.  Louis  county  district  court.     Af- 
firmed, 

W,  B,  Phelps  and  C".  C.  Teare,  for  plaintiff. 

Davis  i  Hollister  &  Hicks  and  Henry  J.  Grannis  { Davis  ^ 

Kelloj^g  &  Severance y  of  counsel),  for  defendant. 

Canty,  J.  The  delinquent  list  of  real-estate  taxes  assessed 

*See  note  at  end  of  case. 
19  (N  S)  A  &  E  R  Cas— 18 
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in  St.  Louis  county  in  1897  included  many  parcels  of  real 
estate  owned  by  the  Duluth  &  Iron  Range  Railroad  Company. 

The  list  was  filed  in  the  clerk's  office,  and  ap- 

Oase  Stated. 

plication  made  for  judgment  against  the  lands. 
Thereupon  the  railroad  company  interposed  an  answer.  On 
the  trial  of  the  issues  thus  raised,  the  court  below  found 
against  the  railroad  company  on  every  point,  and  certified 
all  of  the  points  to  this  court. 

The  railroad  company  was  organized  under  the  general 
laws  of  this  state.  Thereafter,  by  chapter  54,  Sp.  Laws  1875, 
the  legislature  granted  to  it  certain  lands  to  aid  in  the  con- 
struction of  its  railroad.  The  act  contains  this  clause :  '*Pro- 
vided,  that  none  of  the  lands  hereby  granted  shall  be  subject 
to  taxation  until  the  expiration  of  five  years  from  the  issuance 
of  the  patent  by  the  state,  unless  previously  sold  or  disposed 
of  by  said  railroad  company.''  When  the  1897  tax  was  as- 
sessed and  levied,  the  patents  had  been  issued  for  the  lands 
here  in  question,  but  had  not  been  issued  five  years  prior  to 
such  assessment  or  levy.  These  lands  were  granted  by  con- 
gress to  the  state  to  aid  in  the  construction  of  public  im- 
provements, and  were  held  by  the  state  in  trust  for  that 
purpose.  Various  acts  were  passed  between  1875  and  1885 
extending  the  time  for  the  completion  of  its  road  by  the  rail- 
way company.  It  commenced  the  construction  of  the  same 
in  1883,  and  completed  it  in  December,  1886.  By  chapter 
111,  Sp.  Laws  1873,  the  legislature  provided  that  the  St. 
Paul,  Stilwater  &  Taylor's  Palls  Railroad  Company  should 
pay  a  certain  gross-earnings  tax  in  lieu  of  all  other  taxation 
on  its  railroad  and  appurtenances,  and  on  all  other  property, 
** including  lands  granted  to  said  company  to  aid  in  the  con- 
struction of  its  said  railroad."  The  act  further  provided 
that  any  other  railroad  company  then  or  thereafter  owning 
or  operating  a  railroad  within  this  state  could,  by  resolution 
of  its  board  of  directors  filed  with  the  secretary  of  state,  ac- 
cept, and  become  subject  to  the  provisions  of,  the  act.  The 
board  of  directors  of  the  Duluth  &  Iron  Range  Railroad 
Company  passed  such  a  resolution,  which  was  filed  with  the 
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secretary  of  state  June  3,  1884.     By  chapter  168,  Laws  1895, 
the  legislature  provided  for  submitting  the  provisions  of  the 
act  to  a  vote  of  the  people,  by  which  provisions  it  is  declared 
that  all  such  railroad  lands  shall  be  subject  to  taxation.     In 
State  V.  Stearns,  72  Minn.  200,  75  N.  W.  210,  we  held  that 
the  act  was  duly  passed  and  properly  submitted,  and  was 
duly  ratified  by  popular  vote  pursuant  to  the  1871  amend- 
ment to  the  constitution,  known  as  section  32a,  art.  4.     Coun- 
sel for  the  railway  company  contend  that  said  chapter  168  is 
unconstitutional  because  it  impairs  the  obligation  of  the  con- 
tract made  between  the  state  and  such  railway  company  by 
said  chapter  111,  and  the  resolution  adopted  and  filed  pursu- 
ant thereto.    This  contention  was  completely  disposed  of  in 
the  above-mentioned  decision,  and  it  is  unnecessary  to  say 
anything   further   on  that   point.     Counsel  further  contend 
that  chapter  168  is  unconstitutional  because  it  impairs  the  ob- 
ligation of  the  contract  made  between  the  same 
parties  by  said  chapter  54.     This  question,  also,  tS3?-a!SS^c« 
is  substantially  disposed  of  by  State  v.  Stearns,  5on«^iffTOt3?' 

Beserved  Power 

and  all  of  the  reasons  given  in  that  case  apply  JupJSl***  °' 
here.     Under  the  provisions  of  our  constitution 
requiring  uniformity  of  taxation,  and  requiring  all  property, 
except  certain  specified  exemptions,  to  be  assessed  for  taxa- 
tion according  to  its  true  value  in  money,  the  legislature  had 
no  power  to  pass  a  gross-earnings  law,  except  as  permitted 
by    said    constitutional  amendment  of    1871.     True,   these 
lands  were  conveyed  for  a  public  purpose ;  and  it  may  be 
conceded    that,    in  the  absence  of  constitutional  provisions 
prohibiting  it,  the  legislature  might,  in  aid  of  such  purpose, 
have  granted  the  lands  exempt  from  taxation.     But  we  are 
of  the  opinion  that,    under  our   constitutional 
provisions  requiring  uniformity  of  taxation,  the  gai^oSdLancu 
legislature  cannot,  even  in  aid  of  a  public  pur-  SsSSSS*"**"*^ 
pose,  make  an  irrevocable  contract  exempting 
private  property  from  future  taxation,  because,  even  if  it  is 
admitted  that  thereby  the  legislature  did  nothing  more  than 
anticipate  such  future  taxes,  and  apply  them  in  advance  to  a 
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specific  public  purpose,  still  it  is  impossible  for  the  legisla- 
ture to  tell  at  present  what  in  such  a  case  will  be  uniform 
taxation  in  the  future,  or  that  by  such  arrangement  such  prop- 
erty will  bear  its  just  and  equal  share  of  such  future  taxation. 
The  order  and  judgment  of  the  court  below  are  affirmed. 

NOTK. 

When  Charter  Is  Subject  to  General  Law  Reserving  Power  of 
Amendment  to  Legislature  Taxation  May  Be  Imposed  Notwithstand- 
ing Exempting  Clause  in  Charter. — When  the  charter  of  a  railroad 
company  is  granted  subject  to  a  general  law  or  constitutional  pro- 
vision reserving  to  the  state  the  right  to  repeal  or  amend  such  charter^ 
the  legislature  may  at  will  increase  the  taxes  imposed  upon  the  com- 
pany, notwithstanding  the  existence  of  a  clause  in  the  charter  limit- 
ing the  amount  of  the  tax  or  altogether  exempting  the  company 
from  taxation.  Tomlinson  v,  Jesup,  15  Wall.  U.  S.  454,  3  Am.  Ry. 
Rep.  201;  Tomlinson  v.  Branch,  15  Wall.  (U.  S.)  469 ;  Bangor,  etc.,  R. 
Co.  V,  Smith,  47  Me.  34;  Railroad  Co.  v.  Maine,  %  U.  S.  510; 
Hewitt  V.  New  York,  etc.,  R.  R.  Co.,  12  Blatchf .  452  ;  West  Wisconsin 
R.  R.  Co.  V,  Supervisors,  93  U.  S.  595  ;  Greenwood  v.  Union  Freight 
R.  Co.,  105  U.  S.  13  ;  A.  &  G.  R.  Co.  v.  State,  55  Ga.  312 ;  Central  R. 
R.  &  B.  Co.  z^.  State,  54  Ga.  401 ;  Little  v.  Bowers,  46  N.  J.  L.  Rep. 
300,  17  Am.  &  Eng.  R.  Cas.  405  ;  Commonwealth  v,  Fayette  Co.  R. 
R.  Co.,  55  Pa.  St.  452. 

A  company  was  incorporated  in  South  Carolina  in  1851,  with  the 
usual  powers  of  railway  companies.  The  general  statute  of  1841  was 
then  in  force,  providing  that  all  charters,  or  amendments  or  modi- 
fications thereof,  should  be  subject  to  "amendment,  alteration,  or 
repeal,"  unless  expressly  provided  otherwise.  In  1855  the  charter  was 
amended  so  as  to  grant  a  total  exemption  from  taxation,  but  there 
was  nothing  to  except  it  from  the  operation  of  the  statute  of  1841.  In 
1868  the  state  constitution  was  amended  so  as  to  provide  for  taxing 
corporations  generally.  Under  a  statute  passed  in  pursuance  of  this 
constitution,  the  company's  property  was  taxed.  Held^  that  the 
object  of  the  above  reservation  was  to  prevent  a  grant  of  corporate 
rights  and  privileges  in  a  form  which  would  preclude  legislative  inter- 
ference with  their  exercise,  if  the  public  interests  should  at  any  time 
require  such  interference,  and  to  preserve  to  the  state  control  over  its 
contract  with  the  corporators,  which  would  otherwise  be  irrepealable 
and  protected  from  any  measures  affecting  its  obligation,  and  that  the 
tax  was  legal  and  constitutional.  Tomlinson  v,  Jesup,  15  Wall.  (U. 
S.)  454,  3  Am.  Ry.  Rep.  201. 

As  to  the  reserved  right  to  revoke,  alter  or  amend  charter  or  fran- 
chise, see  generally,  noUs^  1  Am.  &  Eng.  R.  Cas.,  N.  S.,  121  el  seq. 
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GAI.KSBURG  &  G.  E.  R.  Co. 

V. 

Milroy  ^i  al, 

{Supreme  Court  of  Illinois ^  Oct,  16,1899,) 

Eminent  Domain — Appeal — Review. — ^In  eminent  domain  proceed- 
ingBy  where  the  evidence  as  to  the  damages  is  conflicting,  and  the 
jury  viewed  the  premises,  their  verdict  will  not  be  disturbed  on 
appeal,  on  a  question  of  fact. 

Same — Measure  of  Damages  to  Land  Not  Taken.* — In  a  proceeding 
for  the  condemnation  of  land  for  a  railroad  right  of  way,  the  meas- 
ure of  damages  to  land  not  taken  is  the  diminution  in  its  actual 
market  value  by  reason  of  the  construction  of  the  road. 

Harmless  Error. — Harmless  error  is  not  reversible  error. 

Same — Measure  of  Damages — Instructions.! — In  such  proceedings 
it  was  not  error,  to  instruct  "that  the  owner  of  the  land  is  entitled  to 
the  use  and  enjoyment  of  the  same  for  the  highest  and  best  use  to 
which  it  is  adapted,  and  if  you  find  from  all  the  evidence  that  a  large 
portion  of  the  ♦  ♦  ♦  farm  is  by  the  proposed  railroad  cut  off 
from  the  water  supply,  and  the  several  parts  rendered  inconvenient 
of  access,  so  that  the  whole  farm  is  depreciated  in  market  value  and 
damaged  for  all  time,  then  you  shall  take  such  facts  into  considera- 
tion in  estimating  the  damages." 

Same — Same — Same — Harmless  Error. — In  such  proceedings,  it 
was  error  to  instruct,  in  effect,  at  the  landowner's  instance,  that  the 
railroad  company  is  not  bound  to  fence  its  track  during  the  first  six 
months,  nor  is  it  liable,  after  fencing  its  track,  for  any  loss  or  dam- 
age accruing  to  the  landowner  by  reason  of  stock  escaping  through 
any  defective  fence,  and  getting  onto  the  land  of  others,  or  getting 
into  the  cultivated  fields  of  the  landowner  and  destroying  his  crops, 
but  only  for  damage  to  stock  on  its  right  of  way,  etc.,  but,  with  the 
full  and  explicit  instructions  correctly  given,  the  instruction  could 
not  have  misled  the  jury,  and  therefore  was  not  reversible  error. 

Instructions. — In  such  proceeding,  the  jury  are  presumed,  in  mak- 
ing up  their  verdict,  to  consider  the  instructions  as  a  whole,  and 
not  to  notice  the  qualifications  which  one  instruction  makes  on 
another. 

•See  note,  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  851. 
f  See  note,  16  Am.  &  Eng.  R.  Cas.,  N.  S.,  717. 
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Appeal  by  petitioner  from  Knox  county  court.    Affirmed. 
Carney^  Shumway  &  Rice^  for  appellant. 

Williams^  Lawrence  &  Wei  shy  Eugene  W,  Welch  ^  and 
James  T.  Wasson,  for  appellees. 

Phii,i,ips,  J.  A  petition  was  filed  on  October  5,  1898,  in 
the  county  court  of  Knox  county,  by  appellant,  to  condemn 
land  for  right  of  way.  Cross  petitions  by  appellees  were  filed, 
oaM stated.  alleging  owucrship  of  adjoining  lands,  and  claim- 
ing damages  thereto  by  reason  of  the  construction 
and  operation  of  the  railroad.  On  hearing,  the  jury  found 
compensation  anid  damage  as  follows  :  To  Newton  M.  Mil- 
roy and  Mary  G.  McCornack,  $590.25  ;  to  Charles  D.  Clark, 
$600.95 ;  to  Frederick  Becker,  $506.90.  The  petitioner  entered 
a  motion  for  a  new  trial,  which  was  overruled,  to  which 
ruling  exception  was  taken.  Petitioner  brings  the  record  to 
this  court  by  appeal. 

The  only  questions  presented  for  adjudication  were  as  to 
the  market  value  of  the  land  actually  taken,  and  what,  if  any, 
damage  was  sustained  to  land  not  taken.  Three  different 
landowners  whose  lands  were  sought  to  be  taken,  and  wha 
filed  cross  petitions  to  recover  damages  to  adjacent  lands, 
were  involved  in  the  one  petition. 

Some  10  or  12  witnesses  were  examined  on  each  side  as  ta 
the  value  of  the  lands  taken  for  use  for  right  of  way,  and  the 
verdict  of  the  jury  as  to  compensation  for  land  actually  taken 
is  not  greater  than  the  value  fixed  by  some  of  the  witnesses 
for  the  petitioner,  and  less  than  that  placed  upon  it  by  the  wit- 
nesses for  the  landowners,  and  in  neither  of  the  three  cases  was 
the  compensation  for  the  land  actually  taken  in  excess  of  the 
value  as  fixed  by  some  of  the  petitioner's  witnesses.  The 
jury  went  upon  and  viewed  the  land,  and  we  are  satisfied  the 
evidence  warranted  the  finding  of  the  jury,  in  each  case,  as 
to  the  compensation  to  be  paid  for  land  actually  taken. 

On  the  question  of  the  depreciation  in  value  of  the  land 
not  taken,  so  far  as  the  landowners  Milroy  and  McCornack 


Am  A  Eng  EMINBNT  DOMAIN  279 

RCas 

Galesburg  &  G.  E.  R.  Co.  v.  Milroy 

are  concerned,  some  12  witnesses  testified  for  the  landown- 
ers, and  the  average  amount  of  damage,  taking  BminentDo- 
the  entire  testimony  of  all  these  witnesses,  is  a  SSS';;^^'*^^" 
depreciation  in  value  of  $927.08,  while  about 
the  same  number  of  witnesses  called  by  petitioner  fixed  the 
amount  of  damage  sustained  by  the  land  not  taken  at  an 
average  of  $215.  Here,  again,  the  jury  went  upon  the  land, 
and  inspected  the  same,  and  by  their  verdict  found  the  dam- 
age to  the  land  not  taken  to  be  $550.  It  is  clear  that  the  evi- 
dence warranted  this  verdict.  As  to  the  land  of  Charles  D. 
Clark,  the  jury  found  the  value  of  the  land  taken  to  be  $260.- 
95,  and  the  damage  to  land  not  taken  to  be  $340.  It  was  found 
that  the  value  of  the  land  of  Frederick  and  Jane  Becker  taken 
for  the  use  of  the  railroad  was  $306.90*,  and  damages  to  land 
not  taken  was  $200.  In  each  case  the  jury  went  upon  the 
premises,  and  their  view  of  the  premises  is  authorized  to  be 
taken  by  them  as  evidence  in  the  case.  Outside  of  the  infor- 
mation derived  by  an  actual  view  of  the  property,  it  is  suffi- 
cient to  say  that  the  evidence  is  sharply  conflicting,  both  as 
to  the  value  of  the  land  actually  taken  and  the  damage  sus- 
tained by  land  not  taken.  The  evidence  is  so  conflicting  that 
we  would  not  feel  warranted  in  disturbing  the  verdict  of  a 
jury,  even  though  there  was  no  actual  view  of  the  premises. 
Taking  into  consideration  the  information  to  be  derived 
from  the  view  of  the  premises  and  the  conflicting  state  of  the 
evidence,  we  would  not  be  authorized  to  disturb  this  verdict 
on  a  question  of  fact. 

It  is  urged  that  there  was  error  in  the  admission  of  evidence. 
The  only  questions  pointed  out  in  the  brief  of  appellant  on 
this  branch  of  the  case  were  the  following :  A  witness  was 
asked,  ''As  to  this  fencing  of  the  railroad,  do  .  ^ 
you  understand  that  they  are  not  obliged  to  an-  ifi£S'Sfo?TaSen. 
swer  for  damages  to  your  stock  if  they  get  out 
of  your  fields?"  The  question  was  objected  to  by  peti- 
tioner, objection  overruled,  and  petitioner  excepted.  It  does 
not  appear  that  any  answer  was  made  to  this  question.  This 
question  was  then  asked,     **Did  you  consider  the  possibility 
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of  that  being  true?**  which  was  objected  to  by  i)etitioner, 
objection  overruled,  and  petitioner  excepted.  Witness  then 
answered  **No,  sir;  I  have  not  considered  that.'*  By  this 
answer  the  petitioner  was  in  no  way  prejudiced,  and  the  error 
was  harmless.  The  questions  were  improper,  as  the  only  ques- 
tion to  be  determined  as  to  land  not  taken  was  as  to  whether 
there  was  a  difference  in  the  actual  market  value  by  rea- 
son of  the  construction  of  the  road.  Railway  Co.  t^.  Stickney, 
150111.  362,  37  N.  E.  1098;  Same  v.  White,  166  111.  375.  46 
N.  K.  978.  And  while  these  questions  could  in  no  manner 
throw  any  light  on  the  issue,  and  the  objections  thereto  should 
sarmioM  Hrror    ^^^^  h^Qti  sustaiued,  yet  ouc  of  them  having  no 

answer,  and  the  other  being  answered  in  the 
form  it  was,  rendered  the  error  harmless. 

It  is  urged  there  was  error  in  giving  the  twelfth  and 
fifteenth  instructions  asked  by  landowners.  These  instruc  - 
tions  are  almost  identically  the  same,  the  difference  being  that 
reference  is  made  to  the  amount  of  damages,  if  any,  sustained 
by  two  different  landowners  by  name,  and  to  which  they 
would  be  entitled  if  certain  acts  were  shown.  The  effect  of 
the  two  instructions  is  to  tell  the  jury  that,  if  the  land  not 
taken  will  be  depreciated  in  actual  market  value  by  reason  of 
the  building  of  the  road  through  it,  the  jury  should  fix  the 
damages  at  a  sum  equal  to  such  depreciation.  In  this  there 
was  no  error.     Railway  Co.  v,  Stickney,  supra. 

It  is  insisted  that  the  seventeenth  instruction  is  erroneous ,  as 
it  impresses  on  the  jury  that  damages  other  than  to  the  mar- 
ket value  should  be  considered.     That  instruction  is  as  fol- 
lows :   "The  owner  of  the  land  is  entitled  to  the 
of  Daxnaffes-      usc  aud  eujoymeut  of  the  same  for  the  highest 

and  best  use  to  which  it  is  adapted,  and  if  you 
find,  from  all  the  evidence,  that  a  large  portion  of  the  Milroy 
farm  is  by  the  proposed  railroad  cut  off  from  the  water  supply, 
and  the  several  parts  rendered  inconvenient  of  access,  so  that 
the  whole  farm  is  depreciated  in  market  value  and  damaged 
for  all  time,  then  you  should  take  such  facts  into  considera- 
tion in  estimating  the  damages.**     Where  land  iscondemned» 
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its  value  should  be  estimated,  not  only  with  reference  to  the 
use  to  which  it  is  actually  applied,  but  to  the  use  to  which  it 
is  adapted,  if  such  latter  use  enters  into  and  affects  its  mar- 
ket value.  By  the  conclusion  of  the  instruction,  the  jury  are 
•expressly  directed,  if  they  find  certain  facts,  to  take  them 
into  consideration  in  estimating  whether  there  is  a  deprecia- 
tion in  the  market  value  of  the  farm  as  used  and  to  the  use  to 
which  it  could  be  adapted.  It  was  not  error  to  give  this  in- 
struction. Rock  Island  &  P.  Ry.  Co.  v.  Leisy  Brewing  Co., 
174  111.  547, 13  Am.  &  Eng.  R,  Cas.,  N.  S.,  340,  51  N.  E.  572. 
Objection  is  taken  to  the  eleventh  instruction,  which  is  to 
the  effect  that  the  railroad  company  is  not  bound  to  fence  its 
track  during  the  first  six  months,  nor  is  it  liable,  after  fencing 
its  track,  for  any  loss  or  damage  accruing  to  the 


landowner  by  reason  of  stock  escaping  through  same-HarmieM 
any  defective  fence,  and  getting  onto  the  land 
of  others,  or  getting  into  the  cultivated  fields  of  the  landowner 
and  destroying  his  crops,  but  only  for  damage  to  stock  on 
its  right  of  way,  etc.  The  jury  were  clearly  instructed  with 
reference  to  the  questions  to  be  taken  into  consideration  by 
them  in  determining  the  compensation  to  be  paid  for  land 
taken,  and  in  determining  damages  to  be  awarded  by  depre- 
ciation in  the  market  value  of  land  not  taken.  The  eleventh 
instruction  in  no  way  enlightened  the  jury  on  any  of  these 
questions,  and  was  clearly  improper,  and  should  not  have  been 
given.  Its  statement  of  propositions  of  law,  so  far  as  correct 
under  the  entire  series  of  instructions,  could  not  have  affected 
the  verdict.  The  jury  are  presumed,  in  making  up  their  ver- 
dict in  this  class  of  cases,  to  consider  the  instructions  as  a 
whole,  and  to  notice  the  qualifications  which  one  instruction 
makes  on  another.  Railway  Co.  v.  Ingraham,  in,tructioii«. 
77  111.309;  Cunningham  v.  Stein,  109  111.  375.  °  °^ 

With  the  full  and  explicit  instructions  correctly  given  both 
for  the  petitioner  and  the  landowners,  it  is  apparent  instruc- 
tion 11  could  not  have  misled  the  jury.  There  is  no  such 
fatal  error  in  this  case  as  would  authorize  a  reversal,  and  the 
judgment  of  the  county  court  of  Knox  county  is  affirmed. 
Judgment  affirmed. 
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East  Tennessee  &  W.  N.  C.  R.  Co. 

V. 

Cargille. 

{Supreme  Court  of  Tennessee ,  Nov,  //,  /poo.) 

Turntables— Injuries  to  Children — Liability  of  Railroad.* — If  a  rail- 
road company  leaves  a  turntable  likely  to  attract  children  upon  its 
own  property,  or  under  its  control,  so  unsecured  that  children  may 
put  it  in  motion,  the  company  is  neg^lig^ent,  and  if  a  child  is  injured 
thereby »  will  be  liable  in  damages. 

Appeal  by  defendant  from  law  court  of  Johnson  City. 
Affirmed. 

H,  H,  Carry  for  appellant.  , 

Burrow  Bros,  and  Isaac  Harr^  for  appellee. 

Wilkes,  J.  This  is  an  action  for  damages  for  personal 
injuries  to  the  plaintiff,  who  was  at  the  time  of  the  accident 
a  minor  6  years  of  age,  and  at  the  time  of  bringing  this  suit 
was  still  a  minor.  There  was  a  trial  before  the  judge  and  a 
jury  in  the  court  below,  and  a  verdict  and  judgment  for  $250, 
and  the  railroad  company  has  appealed,  and  assigned  errors. 
The  injury  was  done  in  1886.  This  suit  was  brought  in 
1895.  The  declaration  was  filed  August  26,1895.  It  was 
demurred  to.  When  this  demurrer  was  filed  does  not  appear, 
but  it  was  overruled  December  17,  1895.  A  plea  of  not 
guilty  was  filed  December  21,  1895.  The  cause  appears  to 
have  slumbered  on  the  docket  until  April  17,  1899,  when  an 
amended  declaration  was  filed.  It  was  also  demurred  to  on 
the  day  it  was  filed,  and  the  second  demurrer  was  overruled 
on  the  18th  April,  and  defendant  was  given  30  days  in  which 
to  plead  to  the  second  count.  No  plea  to  this  second  count 
was  ever  filed,  nor  was  judgment  by  default  taken  upon  it, 

♦See  Turess  v.  New  York,  S.  &  W.  R.  Co.  (N.  J.),  11  Am.  &  Bng". 
R.  Cas.,  N.  S.,  297,  and  noie^  p.  305  ei  seq,\  Delaware,  L.  &  W.  R.  Co. 
V,  Reich  (N,  J.),  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  313. 
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but  the  cause  proceeded  to  trial,  as  the  entry  states,  upon 
the  issues,  with  the  result  as  stated.  A  motion  for  a  new 
trial  was  made  and  overruled,  and  an  appeal  was  prayed 
and  granted,  and  time  given  to  file  a  bill  of  exceptions,  but 
none  was  ever  filed.  Defendant  excepted  to  the  action  of  the 
court  in  overruling  his  demurrers.  There  being  no  bill  of 
exceptions  in  the  case,  the  action  of  the  court  upon  the 
demurrers  is  the  only  matter  we  can  consider. 

We  are  of  opinion  the  amendment  to  the  declaration 
incorporated  itself  into  the  original,  and  became  part  of  it, 
and,  the  defendant  having  filed  no  other  or  further  plea  to  it, 
the  plea  to  the  original  declaration  will  be  treated  as  putting 
the  entire  matter  of  both  declarations  in  issue. 

The  original  declaration,  in  substance,  alleges  that  the 
railroad  company  wrongfully  and  negligently  left  unattended, 
unlocked,  unfastened,  unguarded,  and  uninclosed  a  certain 
piece  of  dangerous  and  attractive  machinery,  viz,  a  turntable, 
and  it  was  its  duty  not  to  so  leave  it,  but  to  keep  the  same 
well  secured  against  those  for  whom  it  served  as  an  attrac  - 
tion,  thereby  holding  out  to  plaintiff  and  others  an  inviting 
and  attractive  piece  of  dangerous  machinery,'  viz,  a  turn- 
table,  a  ponderous  piece  of  machinery,  resting  on  a  pivot, 
and  easily  revolved,  being  on  wheels  at  each  end ;  that  plain- 
tiff, being  an  infant  of  tender  years  (six  years),  in  company 
with  his  mates,  while  playing  with  and  revolving  the  table, 
was  caught  between  the  end  of  the  turntable  and  the  end  of 
the  iron  or  steel  rail,  whereby  his  foot  was  mashed,  bruised, 
mangled,  etc.  The  amended  declaration  further  alleged  that 
the  turntable  was  located  in  the  central  part  of  the  town  of 
Johnson  City,  near  the  intersection  of  two  public  streets, 
and  at  a  place  much  frequented  by  people  in  passing  and 
repassing,  with  full  knowledge  that  the  same  was  an  inviting 
and  dangerous  piece  of  machinery  when  unlocked  or 
unguarded,  and  with  full  knowledge  that  small  boys  and 
youths  were  in  the  daily  habit  of  riding  and  revolving  on 
the  same,  whereby,  and  by  reason  of  the  negligence  of  de- 
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fendant  in  not  taking  reasonable  precaution  for  preventing 
small  boys  from  playing  upon  and  about  its  turntable,  and 
in  not  locking  and  securely  fastening  the  same,  the  plaintiff's 
foot  was  caught  and  crushed,  etc.  The  demturers  were,  in 
substance,  that  the  declaration  was  not  sufficient  in  law, 
there  being  no  cause  of  action  stated ;  the  law  not  requiring 
defendant  to  keep  its  said  turntable  locked,  fastened,  guarded, 
and  inclosed,  nor  to  keep  the  same  well  secured,  against 
those  for  whom  it  served  as  an  attraction,  etc. 

It  is  objected  that  the  demurrer  is  formal,  and  does  not 
specify  the  defects  in  the  declaration.  This,  we  think,  is 
not  correct.  The  demurrer  is  sufficient  and  regular  in  form, 
and  we  proceed  to  consider  if  it  is  sufficient  in  substance. 

The  general  rule  adopted  by  the  supreme  court  of  the 
United  States  and  the  courts  of  most  of  the  states  of  the 
Union  is  that  if  a  railroad  company  leaves  a  turntable  or 
other  like  machinery  upon  its  own  property,  or  under  its 
control,  likely  to  attract  children,  so  unsecured  that  children 
may  put  it  in  motion,  the  company  is  negligent,  and  if  a 
child  is  injured  thereby  will  be  liable  in  damages.  Railroad 
Co.  V.  Stout,  17  Wall.  657,  21  L.  Ed.  745;  27  Am.  &  Eng. 
Que.  I^aw  344,  and  cases  there  cited.  The  declaration  is 
not,  therefore,  faulty  upon  the  grounds  stated  in  the  demurrer, 
and  we  can  see  no  error  in  the  action  of  the  trial  judge  in 
overruling  the  demurrers,  and  proceeding  to  trial  upon  the 
original  and  amended  declarations  and  plea  thereto,  treating 
it  as  putting  both  the  original  and  amended  declarations  in 
issue.  There  being  no  bill  of  exceptions,  we  must  assume 
there  was  no  error  in  the  trial,  verdict,  and  judgment,  and 
the  judgment  is  affirmed,  with  costs. 


Am  &  Eng  MASTER  AND   SERVANT  285 

RCaa 

Illinois  Cent.  R.  Co.  v,  Coleman 


Ii;i.iNois  Cent.  R,  Co. 

V. 

Coleman. 

{Court  of  Appeals  of  Kentucky^  Nov,  22,  igoo.) 

Injury  to  Employee — Negligence  of  Superior  Servant  Engaged  in 
Manual  Labor — Liability.* — A  railroad  company  is  liable  for  the 
injury  of  a  laborer  caused  by  the  g-rosa  negligence  of  its  yard 
master  in  working  a  lever  used  in  uncoupling  cars,  while  both  men 
were  engaged  in  the  manual  labor  of  working  such  lever,  the  laborer 
being  under  the  orders  of  the  yard  master,  and  the  latter  acting 
within  the  scope  of  his  employment. 

Same — Same — Same.f — But  a  railroad  company  cannot  be  held 
liable  for  such  an  injury,  where  it  was  caused  by  mere  ordinary  neg- 
lig-ence  on  the  part  of  the  yard  master. 

Appeal  by  defendant  from  Muhlenberg  county  circuit 
court.     Reversed, 

Jonson  6f   Wickliffe  and  Pirtle  &  Trabue^  for  appellant. 

R.  v.  Thomas t  Jr.y  for  appellee. 

HoBSON,  J.  Appellee  was  in  the  employ  of  appellant  in 
its  yard  at  Central  City.  He  was  a  laborer  working  under 
the  yard  master,  and  filed  this  suit  to  recover  fgr  personal 
injuries  alleged  to  have  been  received  by  him  ^ 
by  reason  of  the  negligence  of  the  yard  master. 
The  alleged  negligence  was  denied,  and  on  the  trial  in  the 
court  below  there  were  a  verdict  and  a  judgment  in  his  favor 
for  $1,550.  The  important  questions  arising  on  the  appeal 
relate  to  the  sufficiency  of  the  evidence  to  sustain  a  recov- 
ery, and  the  correctness  of  the  instructions  given  by  the 
court  below  to  the  jury. 

*See  note  at  end  of  case. 

fSee  generally,  Illinois  Cent.  R.  Co.  v,  Bolton  (Tenn.),  9  Am.  & 
Eng.  R.  Cas.,  N.  S.,  868,  andfool-nole. 
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Appellee   was  the  only  witness  introduced  on  his  behalf 
as  to  the  circumstances  of  his  injury.     The  material  part  of 
his  testimony  is  as  follows  :  *'In  1896  and  1897  I  was  in  the 
employ  of  the  Illinois  Central  Railroad  Company,  at  its  yards 
in  Central  City,  as  a  switchman.     My  duty  was  to  couple 
and  uncouple  cars,  and  to  do  such  other  work  about  the 
yards  as  I  was  directed  to  do  by  W.  t.   Surran.     W.   L. 
Surran  was  the  yard  boss  or  yard   master,  and  I  worked 
under   his   orders.     On  the  evening  of  the  9th  of  October, 
1897,  Surran  called  me  and  told  me  to  help  him  uncouple 
two  cars.     The  coupler  used  was  worked  by  an  iron  bar  or 
lever.     The  cars  were   standing  on  a  curve.     Surran  had ' 
hold  of  the  lever  when  I  came  up,  and  told  me  to  put  my 
foot  against  the  car  and  to   push  against  the  lever.     I  did 
so,  and  as  I  pushed  he  gave  the   lever  a    sudden  jerk   or 
wrench,  which  threw  it  suddenly  forward  about  12  inches, 
so  as   to  give  me  a  sudden  wrench.     I  was  not  expecting 
him   to  give    this   sudden  jerk  or  wrench.      I  felt  a  ting- 
ling, stinging  paip  in  my  stomach  at  the  time,  but  I  did  not 
know  what  it  was,  and  did  not  say  anything  about  it.     I 
knew  I  was  hurt  somewhere  at  the  time.     About  an  hour  or 
an  hour  and  a  half  afterwards  I  had  gone  home,  and  was 
taking  a  bath,  and  discovered  a  lump  on  the  right  side  of 
my  stomach.     I  did  not  know  what  it  was.     The  next  morn- 
ing I  went  to  Dr.  M.  P.  Creel,  who  was  acting  as  surgeon 
for  the  company,  and  he  looked  at  the  lump  and  told  me 
I  had  a  rupture,  and  told  me  to  get  a  truss.      I  got  one 
and  am  wearing  it  now.     I  have   not    been   able  to    work 
any  since  then  on  the  yard.      I  have  no  power  to   lift  or 
do    hard  labor.      Dr.    McDowell  examined   me   about  the 
10th  of  October,  1897,  and  Dr.   Townes  examined   me  on 
the  17th  of  September,  1898.     Dr.  McDowell  found  two  rup- 
tures on  my  stomach, — one   on  the  right  side,  and  one  on 
the  left  side.     My  injuries  incapacitate  me,  to  a  large  extent, 
from  laboring  or  earning  money/*     The  only  other  evidence, 
except  that  of  the   physicians  who  examined  appellee  and 
sustaixied  his  testimony  as  to  the  hernia,  is  the  testimony  of 
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•of  W.  L.  Surran,  who  was  introduced  by  appellant,  and  said 
that  he  did  not  recollect  whether  he  gave  a  sudden  jerk  or 
not,  or  whether  they  both  had  hold  of  the  lever;  that  no 
complaint  was  made  at  the  time;  that  the  usual  way  to 
couple  cars  is  by  pulling  the  lever  back;  that  jerking  the 
lever  is  not  the  usual  way. 

The  court  overruled  appellant's  motion  for  a  peremptory 
instruction,  and  also  refused  to  give  the  jury  this  instruction, 
which  was  asked:  *'The  court  instructs  the  jury  that,  in 
accepting  the  employment  of  a  switchman  or  toHm- 

breakman  upon  defendant's  railroad,  the  plain-  SiSS^sSS&or 
.tiff  accepted  it  with  the  implied  agreement  that  mSanuaiSSSOT 

— liiablllty. 

he  accepted  the  ordinary  risks  incident  to  the 
occupation  of  a  brakeman  or  switchman ;  and  if  they  believe 
from  the  evidence  that  he  received  the  injury  complained  of, 
if  any,  while  in  the  discharge  of  his  duty  as  such  switchman 
or  brakeman,  and  that  it  was  the  result  of  one  of  the  dangers 
incident  to  said  employment,  then  they  will  find  for  defend- 
ant, unless  the  injury,  if  any,  was  the  result  of  gross  negli- 
gence in  his  superior  servant  of  the  defendant.*'  The  court 
gave  the  jury  the  following  instructions:  **(l)  The  court 
instructs  the  jury  that  if  they  believe  from  the  evidence  that 
the  plaintiff  was  injured  on  the  occasion  in  question  by  the 
negligence  of  the  superior  fellow  servant  of  the  defendant, 
or  was  injured  while  in  the  performance  of  an  unusual  or 
hazardous  character  of  work  for  defendant,  which  was  under- 
taken by  plaintiff  at  the  direction  of  his  superior  fellow 
servant,  and  that  danger  attending  same  was  unknown  to 
plaintiff,  and  could  not  have  been  known  by  the  use  of 
ordinary  care,  then  the  jury  should  find  for  plaintiff  compen- 
satory damages  such  as  they  believe  from  the  evidence  he 
has  sustained,  not  exceeding  $1,999,  the  amount  claimed  in 
the  petition."  **(3)  'Negligence,*  as  used  in  the  instruc- 
tions, is  the  failure  on  the  part  of  defendant,  its  agents  or 
servants,  or  any  of  them,  to  use  ordinary  care.  (4)  Ordi- 
nary care,  as  used  in  the  instructions,  means  such  care  as  a 
reasonable,  prudent  man  would  use  under  similar  circum- 
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Stances  involving  his  own  interests.  (5)  The  court  instructs 
the  Jury  that  the  meaning  of  'fellow  servants'  is  that  they 
are  of  equal  authority  and  engaged  in  a  like  or  similar  serv- 
ice for  a  common  employer,  and  engaged  in  such  manner  as 
that  their  several  employments,  united,  will  accomplish  one 
common  result  for  the  employer,  and  that  a  superior  fellow 
servant  is  one  higher  in  authority  than  another,  and  one 
whose  commands  and  directions  his  inferiors  are  in  duty 
bound  to  respect,  although  engaged  at  the  same  manual 
work." 

It  is    insisted   for  appellant   that,  the   yard   master  and 
appellee  being  both  engaged  together  in  manual  labor  at  the 
lever,  it  is  not  responsible  to  appellee  for  any  negligence  of 
the  yard  master,  for  the  reason  that  they  were  fellow  serv- 
ants engaged  in  the  same  employment.     The  distinction  is 
made  that  appellant  is  not  liable  for  the  acts  of  Surra n  when 
working  with  appellee,  although  it  would  be  responsible  for 
the  same  acts  if  done  by  his  orders  through  another.     And 
we  are  referred  to  the  case  of  Railway   Co.   v.   Wallace's 
Adm'r,  42  S.  W.  748,  as  sustaining  this  view.     But  an  ex- 
amination of  that  case  will  show  that  the  facts  there  were 
different  from  those  in  this  case ;  the  evidence  for  the  defend- 
ant  there  showing  that  the  superior  servant  was  not  acting  in 
the  course  of  his  employment,  but  as  a  mere  volunteer  in  a 
matter  outside  of  his  authority,  and  in  which  he  had  no  con- 
trol of  the  person  injured.     The  rule  is  well  settled   in  this 
state  that  the  master  is  responsible  for  the  negligence  of  his 
superior  servant  to  one  under  his  control  for  an  injury  there- 
by caused  him,  and  we  are  unable  to  see  that  it  can  make 
any  difference  whether  the  negligent  act  was  done  by   his 
own  hand,  or  by  another  under  his  orders.     The  reason  of 
the  rule  is  that  the  superior  servant  represents  the  master, 
and  it  seems  to  us  to  apply  with  as  much  force  in  one  case  as 
the  other. 

It  is  also  insisted  for  appellant  that,  if  it  is  responsible  for 
the  negligence  of  the  yard  master,  it  is  only  responsible  for 
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his  £:ross  negligence,  as  appellee  was  engaged  in  the  same 
service  with  him,  and  that  the  court  erred  in  giv- 
ing and  refusing  the  instructions  above  quoted.  SSi!"**"*" 
In  Railroad  Co.  v.  Collins,  2  Duv.  119,  the  rule 
was  thus  stated  by  this  court:  *'The  only  consistent 
or  maintainable  principle  of  the  corporation's  responsi- 
bility is  that  of  agency.  ^Qut  facit  per  alium  facit 
per  se.'  It  is  therefore  responsible  for  the  negligence 
or  unskillfulness  of  its  engineer,  as  its  controlling  agent 
in  the  management  of  its  locomotives  and  running  cars, 
and  that  responsibility  is  graduated  by  the  classes  of 
persons  injured  by  the  engineer's  neglect  or  want  of  skill. 
As  to  strangers,  ordinary  negligence  is  sufficient.  As  to 
subordinate  employees  associated  with  the  engineer  in  con- 
dncting  the  cars,  the  negligence  must  be  gross.  But  as  to 
employees  in  a  different  department  of  service,  unconnected 
with  the  running  operations,  ordinary  negligence  may  be 
sufficient."  This  case  was  followed  and  approved  in  Rail- 
road Co.  V.  Robinson,  4  Bush  508  ;  Same  v.  Brooks'  Adm'r, 
83  Ky.  129;  Same  v.  Earl's  Adm'x,  94  Ky.  368,  22  S.  W. 
607;  Volz  V.  Railroad,  95 Ky.  188,  24  S.  W.  119;  and  in  sev- 
eral subsequent  cases.  It  has  been  so  often  declared  that  its 
propriety  is  no  longer  an  open  question.  The  court  below 
erred,  therefore,  in  refusing  the  instruction  asked  by  appel- 
lant, and  in  authorizing  the  jury  to  find  for  appellee  without 
gross  negligence  on  the  part  of  the  yard  master.  Gross  neg- 
ligence is  the  failure  to  use  such  care  as  careless  and  inatten- 
tive persons  usually  exercise  under  like  circumstances.  The 
majority  of  the  court  are  of  opinion  that  the  court  did  not  err 
in  refusing  the  peremptory  instruction  asked  by  appellant. 
On  the  evidence  before  us,  the  court  erred  in  instructing 
the  jury  on  the  hypothesis  that  appellee  ''was  injured  while 
in  the  performance  of  an  unusual  or  hazardous  character  of 
work  for  defendant,  which  was  undertaken  by  plaintiff  at 
the  direction  of  his  superior  servant."  There  was  nothing 
in  the  evidence  to  show  that  the  work  in  which  appellee  was 
19  (n  s)  A  &  E  R  Caa— 19 
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engaged  was  of  an  unusual  or  hazardous  character.  The 
only  ground  of  recovery  which  the  evidence  tended  to  make 
out  was  the  negligence  of  the  yard  master  in  giving  the  lever 
a  sudden  snatch.  Judgment  reversed,  and  cause  remanded 
for  a  new  trial,  and  further  proceedings  not  inconsistent  with 
this  opinion. 

NOTE. 

Liability  of  Master  for  Negligence  of  Fellow  Servant — Kentucky 
Doctrine. — Although  under  a  rule  adopted  in  Kentucky  the  master 
is  liable  for  the  injury  of  a  subordinate  employee  caused  by  the  gross 
or  wilful  negligence  of  a  superior  employee  with  whom  he  is  associ- 
ated in  the  same  department  of  the  service,  the  Kentucky  decisions 
sustain  the  general  doctrine  that  a  master,  in  the  absence  of  a  statu- 
tory provision  on  the  subject,  where  the  servants  are  of  the  same 
rank,  and  engaged  in  the  same  field  of  labor,  is  not  liable  for  even 
the  gross  negligence  of  a  fellow  servant.  Voltz  v.  Railway  Co.,  95 
Ky.  188 ;  Cincinnati,  N.  O.  &  P.  P.  R.  Co.  v.  Palmer,  3  Am.  &  Eng. 
Corp.  Cas.,  N.  S.,  435,  98  Ky.  382. 
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(Court  o/Errofs  and  Appeals  of  New  Jersey,  Nov,  ig,  igao,) 

Passengers — Right  to  Carry  Parcels — Carrier's  Rules — Usages  and 
Customs — Sufficiency  of  Evidence.* — The  evidence  of  usage  pre- 
sented in  this  case  was  sufficient  to  support  a  verdict  that  the  defend- 
ant company,  a  common  carrier,  had  adopted  a  rule  that  passengers 
might  carry  with  them  in  the  passenger  cars  their  small  parcels  of 
merchandise. 

Same — Same — Same — Same. — Notice  that  passengers  would  not 
be  allowed  to  act  as  express  messengers  was  not  inconsistent  with 
that  rule. 

Instructions. — A  trial  judge  is  not  required  to  charge  whether  part 
of  a  group  of  circumstances  adduced  to  prove  a  fact  is  alone  sufficient 
to  establish  the  fact. 

*See  note  at  end  of  case. 
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Passenger's  Right  to  Enter  Car — Physical  Resistance  by  Em- 
ployees— Liability  of  Company. — When  a  person  has  purchased  a 
leg^al  right  to  enter  as  a  passenger  the  train  of  a  common  carrier,  but 
is  notified  by  an  agent  of  the  carrier  that  his  right  is  denied,  he  may 
nevertheless  make  reasonable  efforts  dona  fide  to  exercise  his  right, 
and  physical  resistance  interposed  by  the  carrier's  agents  to  such 
efforts  will  constitute  a  tort,  and  in  an  action  therefor  the  indignity, 
as  well  as  the  personal  violence,  may  be  considered  by  the  jury  as  an 
clement  of  compensatory  damages. 

Mageb,  Ch.,  and  Van  Syckei«,  Hbndrickson,  and  Vrbdbnburgh, 
JJ.,  dissenting. 

(Syllabus  by  the  Court.) 

Brror  by  defendant  to  Union  county  circuit  court.  Af- 
firmed, 

William  H.  Cor  bin,  for  plaintiff  in  error. 
Robert  H.  McCarter^  for  defendant  in  error. 

Dixon,  J.  This  suit  was  brought  against  the  defendant,  as 
a  common  carrier  of  passengers,  to  recover  damages  for  torts 
committed  in  preventing  the  plaintiff  from  takinj?  passage 
upon  the  defendant's  trains  at  Jersey  City  and  o^^g^^^^ 
Communipaw.  The  ground  on  which  the  de- 
fendant company  sought  to  justify  the  hindrance  was  that 
the  plaintiff  was  carrying  in  his  hands  packages  containing  a 
wooden  letter  file  and  10  pounds  of  nails,  which  the  company 
insisted  should  be  sent  by  express  or  as  freight.  In  reply, 
the  plaintiff  contended  that,  under  the  public  regulations  of 
the  company,  he  was  entitled  to  take  his  goods  with  him  in  the 
passenger  car.  Originally,  this  litigation  was  in  the  form  of 
an  action  on  contract,  which  was  before  this  court  at  March 
term,  1898,  when  we  held  that  the  company  might,  by  its 
conduct,  establish  such  a  regulation  as  the  plaintiff  set  up, 
'  and  that  the  regulation,  once  made  and  published,  could  be 
rescinded  only  after  reasonable  notice.  Runyan  v.  Railroad 
Co.,  61  N.J.  Law  537,41  Atl.  367.  Subsequently  the  suit 
on  contract  was  discontinued,  and  the  present  action  com- 
menced,  but  a  judgment  obtained  by  the  plaintiff  was  reversed 
in  the  supreme  court  because  due  proof  of  the  regulation  had 
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not  been  adduced.  Runyan  v.  Railroad  Co.,  44  Atl.  985.  A 
second  trial  has  resulted  in  the  judgment  for  plaintiff  now 
before  us. 

Numerous  exceptions  were  taken  at  the  trial,  but  it  will 
suffice  to  notice  in  this  opinion  the  points  made  in  the  brief 
of  the  defendant's  counsel,  whose  skill  is  wont  to  leave  no 
debatable  proposition  uncontested. 

First,  it  is  argued  that  no  regulation  permitting  the  free 
carriage  of  small  parcels  of  merchandise  in  the  possession  of 
passengers  was  established ;  that  the  practice  in  that  regard 

shown  by  the  testimony  consisted  of  mere  acts 
ISfht^  ol^      of  indulgence  on  the  part  of  the  company's  em- 

Parcels— Carrier'8        ,  -,.-  m^^^..*.  .1 

aSd^SiSomiK?  ployecs,  and  did  not  afford  legitimate  evidence 
Bttfflcijnoyof        ^^  ^  Tcgulatiou  made  by  the  company.     So  far 

as  this  contention  is  not  met  by  the  former  de- 
cision of  this  court,  we  think  it  presented  only  questions  of 
fact  for  the  jury.  Numerous  witnesses  testified  that  for 
many  years  past  passengers  had  been  in  the  habit  of  taking 
into  the  cars,  and  keeping  near  them  throughout  their  journey, 
all  sorts  of  merchandise,  sometimes  in  closed  packages, 
sometimes  in  open  receptacles,  and  sometimes  entirely  un- 
covered, and  that  this  common  practice  was  never  interfered 
with  by  the  agents  of  the  company,  unless  the  articles  were 
so  bulky  as  lo  incommode  other  persons.  This  evidence 
formed  a  legal  basis  for  an  inference  that  the  practice  was 
known,  not  merely  by  the  station  and  train  men,  but  also  by 
those  to  whom  they  were  responsible,  the  officers  and  direct- 
ors of  the  corporation,  that  the  practice  had  the  sanction  of 
the  company,  and  that  the  regulation  relied  on  by  the  plain- 
tiff really  existed. 

Secondly,  the  defendant  insists  that  notice  of  the  rescission 
of  this  regulation  was  given  to  the  plaintiff.  But  we  think 
the  testimony  afforded  no  evidence  of  such  rescission.     The 

matter  proved  was  that  the  plaintiff,  and  perhaps 
SSSSt^BMSSr       the  public,  were  notified  that  persons  would  not 

be  allowed  to  use  the  passenger  cars  for  the  pur- 
pose of  carrying  on  an  express  business,  but  no  attempt  was 
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made  to  interfere  with  the  common  practice  of  passengers  in 
possession  of  their  own  parcels.  The  objection  to  the  plain- 
tiff's entrance  upon  the  cars  arose  wholly  from  a  false  sus- 
picion that  he  was  acting  as  an  express  messenger, — a 
suspicion  which  he  tried  to  dispel  by  repeated  assertions  that 
the  packages  were  his  own,  and  that  he  was  acting  for  himself 
only,  as  at  the  trial  the  fact  appeared  to  have  been. 

Thirdly,  the  brief  refers  to  the  question  whether  the  court 
or  jury  is  the  proper  tribunal  for  passing  upon  the  reason- 
ableness of  the  alleged  regulation.  But  this  question  need  not 
now  be  decided,  for  no  request  to  submit  the      ,   ^  .. 

^  Instruotions. 

question  to  the  jury  was  presented,  and  we  see 
no  cause  to  deny  the  reasonableness  of  a  rule  permitting  trav- 
elers to  carry  into  the  train  small  packages,  which  do  not  dis- 
turb other  persons. 

Fourthly,  it  is  urged  that  the  trial  judge  should  have 
charged  as  requested  touching  the  effect  of  the  plaintiff's 
violation  of  the  rules  of  the  company.  But,  if  the  regulation 
set  up  by  the  plaintiff  was  proved ,  then  there  was  no  evidence 
that  the  plaintiff  had  violated  any  rule,  and  the  judge  explic- 
itly charged  that,  if  such  regulation  was  not  established,  the 
verdict  must  be  for  the  defendant.  Nothing  further  could  be 
necessary  or  useful. 

Fifthly,  it  is  objected  that  the  judge  refused  to  charge  the 
following  request :  *'The  racks  which  were  placed  in  the  cars 
being  shown  to  have  been  made  and  used  for  personal  bag  - 
gage,  no  presumption  arises  that  the  company  thereby  invited 
their  use  for  the  carrying  of  merchandise .  * '  The  evidence  did 
not  show  that  these  racks  were  used  for  personal  baggage 
exclusively,  and  their  common  use  for  small  packages  of  mer- 
chandise was  one  of  the  circumstances  from  which  the  plaintiff 
sought  to  have  an  inference  drawn  that  they  were  provided 
for  such  packages  as  well  as  for  baggage.  But  there  were 
other  circumstances  to  support  such  an  inference,  and  a  judge 
is  not  required  to  charge  whether  part  of  a  group  of  incidents 
adduced  to  prove  a  fact  is  alone  sufficient  to  establish  the 
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fact.     Traction  Co.  v.  Chenowith,  61  N.  J,  Law  554,35  Ath 
1067. 

The  last  point  to  be  noticed  relates  to  the  measure  of  dam- 
ages. The  objections  urged  are  that  the  judge  permitted  the 
jury  to  give  the  plaintiff  damages  for  the  indignity  which  he 

suffered  by  being  excluded  from  the  cars  in  the 
gg^to^wr  presence  of  many  on-lookers,  and  refused  to 
toiiSwS^^  charge  that  damages  could  not  be  awarded  for 
oom£i^?*  the  resistance  made  to  the  plaintiff's  efforts  to 

board  the  train  after  notice  that  he  could  not 
enter.  The  testimony  tended  to  prove  that  the  plaintiff  had 
a  ticket  entitling  him  to  a  ride  from  New  York  to  Elizabeth ; 
that  with  this  he  crossed  the  ferry  to  the  Jersey  City  station, 
and  then  was  forbidden  by  the  defendant's  agents  to  enter 
the  cars  with  his  packages ;  that  nevertheless  he  attempted  to 
walk  through  the  gate  to  the  cars,  but  found  his  passage 
blocked  by  the  men,  and  then  desisted.  Shortly  afterwards  he 
walked  to  the  Communipaw  station,  and  there  bought  from 
the  company  a  ticket  to  Newark,  and  when  a  Newark  train 
came  along  he  quickly  got  upon  the  platform  of  one  of  the 
cars,  but  was  knocked  off  by  some  of  the  company's  employees 
at  the  station.  He  then  hurried  to  another  car,  where  the 
conductor  of  the  train  endeavored  to  make  room  for  him  to 
board  the  train,  but  the  others  interfered,  and  the  train  left 
without  him.  He  then  bought  of  the  company  another  ticket 
to  Elizabeth,  but  when  the  train  arrived,  two  or  three  police- 
men appearing,  he  refrained  from  further  effort,  and  departed. 
Under  these  circumstances,  we  think  the  resistance  made  to 
the  plaintiff  and  the  indignity  suffered  by  him  were  proper 
matters  for  consideration  by  the  jury  on  the  question  of  dam- 
ages. 

The  verdict  in  favor  of  the  plaintiff  implies  that  he  had  a 
legal  right  to  enter  the  company's  trains  with  the  packages 
in  his  hands,  by  virtue  of  the  ticket  which  he  had  purchased. 
This  right  rested,  not  merely  on  private  contract,  but  on  pub- 
lic law,  which  bound  the  defendant  as  a  common  carrier. 
The  plaintiff  was  not  necessarily  obliged  to  forego  his  right 
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because  the  company's  agents  told  him  to  do  so.  He  was 
entitled  to  make  reasonable  efforts  to  exercise  his  right,  and 
if  the  jury  determined  that  this  conduct  did  not  transgress 
the  limit  of  reasonable  effort,  and  was  not  mala  fide  for  the 
purpose  of  provoking  resistance  or  insult,  then  the  wrong 
done  could  not  be  attributed  to  misbehavior  on  his  part.  The 
resistance  interposed  by  the  defendant's  agents  constituted  a 
tort  against  the  plaintiff's  person,  and  therefore  was  action- 
able, and  in  such  cases  it  is  settled  in  this  state  that  the  accom- 
panying indignity  is  a  legitimate  element  of  compensatory 
damages.  Allen  v.  Perry  Co.,  46  N.  J.  Law  198;  Railroad 
Co.  V.  Walsh,  47  N.  J.  Law  548,  4  Atl.  323.  We  find  in  the 
record  no  error  calling  for  reversal  of  the  judgment,  and  it  is 
a£Blrmed. 

Magib,  Ch.,  and  Van  Syckbl,  Hbndrickson,  and 
Vrbdbnburgh,  J  J.,  dissent. 

NOTB. 

Carriers  of  Passengers — Right  of  Passenger  to  Carry  Parcels. — 
8«e Delaware,  L,.  &  W.  R.  Co.  v,  Bullock  (N.  J.),  7  Am.  &  Eng.  R.  Cas., 
N.  S.,  370. 

In  Dowd  V,  Albany  Ry.,  62  N.  Y.  Supp.  179,  it  was  held  that  a 
street  railway  company  might  prohibit  passengers  from  carrying 
cumbersome  or  dangerous  packages  into  the  cars. 


WlI-KIB 

V. 

Ralbigh  &  C.  F.  R,  Co. 

{^Supreme  Court  of  North  Carolina,  Nov,  20,  /poo,) 

Master's  Duty  to  Construct  and  Maintain  Roadbed.*— A  railroad 
company  owes  to  its  trainmen  the  duty  of  constructing  and  main- 
taining* a  safe  roadbed,  and  a  failure  to  do  so  is  negligence  ^^r  5^. 

*See  Louisville  &  N.  R.  Co.  v,  Ross  (Ky.),  17  Am.  &  Eng.  R.  Cas., 
N.  S.,  432,  and  foot-note ;  Kerrigan  v,  Pennsylvania  R.  Co.  (Pa.),  16 
Am.  &  Eng.  R.  Cas.,  N.  S.,  835,  and  note,  p.  839;  Indiana,  I.  &  I.  R. 
Co.  V,  Bundy  (Ind.),  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  660. 
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Same— Effect  of  Admission  of  Negligence — Burden  of  Proof- 
Question  for  Jury. — In  an  action  against  a  railroad  for  injury  to  its 
employee  caused  by  the  derailment  of  a  hand  car  upon  which  he  was 
riding-,  defendant's  admission  that  its  roadbed  was  not  in  a  good  and 
safe  condition  at  the  point  where  the  injury  occurred,  and  that  it  had 
knowledge  of  the  fact,  throws  upon  defendant  the  burden  of  showing 
that  it  was  not  negligent,  and  that  it  was  the  negligence  of  plaintiff, 
or  the  concurrent  negligence  of  plaintiff , that  caused  the  injury  ;  or  that 
it  was  caused  by  acts  or  influences  over  which  defendant  had  no 
control ;  and  the  question  whether  defendant  had  sustained  this  bur- 
den of  proof  was  properly  submitted  to  the  jury,  as  the  evidence  on 
the  subject  was  conflicting. 

Question  for  Jury. — The'question  whether  the  injury  was  caused 
by  the  concurring  negligence  of  plaiptiff ,  in  the  manner  and  speed  at 
which  he  ran  and  operated  the  hand  car  was  properly  left  to  the  jury. 

Master  and  Servant — Defective  Roadbed — Assumptioh  of  Risk.* — A 
trainman  does  not  assume  the  risk  of  injury  from  a  defective  roadbed, 
unless  he  is  chargeable  with  notice  of  the  defect. 

Injury  to  Employee — Damages — Ear/iings — Evidence. — In  such  an 
action  plaintiff  was  allowed,  over  the  objection  of  defendant,  to 
testify,  with  the  view  of  fixing  the  amount  of  his  recovery,  that  he 
was  receiving  $40.00  per  month,  from  defendant,  and  that  he  was 
making  in  addition  to  this  a  profit  by  selling  rations  to  the  railroad 
hands  sufficient  to  make  his  earnings  $600.00  per  annum.  It  did 
not  appear  on  appeal  that  there  was  any  thing  wrong  in  his  thus 
increasing  his  earnings.  Held^  that  the  evidence  was  properly 
admitted. 

New  Trial — Newly-Discovered  Evidence. — Defendant  was  not 
entitled  to  a  new  trial  for  newly-discovered  evidence,  as  it  did  not 
appear  that  it  had  used  due  diligence  in  trying  to  procure  such 
evidence. 

Same — Same. — A  new  trial  will  not  be  granted  for  newly-discovered 
evidence  which  is  merely  cumulative. 

Instructions — Harmless  Error. — It  was  error,  in  charging  the 
jury,  to  use  the  words,  **if  you  believe,"  instead  of  the  words,  "if 
they  shall  find  from  the  evidence'* ;  and  such  error  would  have  entitled 
defendant  to  a  new  trial  had  it  occurred  in  that  part  of  the  charge 
that  was  material  to  the  verdict  in  the  case. 

Appeai.  by  defendant  from  Chatham  county  superior  court. 
Affirmed, 

•See  Chicago  G.  W.  Ry.  Co.  v.  Price  (C.  C.  A.),  16  Am.  &  Eng.  R. 
Cas.,  N.  S.,  325,  ?in^  foot-note. 
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Dougltiss  &  Stmmst  for  appellant. 
IVomack  &  Hayes  i  for  apx)el]ee. 

FuRCHES,  J.  This  is  an  action  for  damages  received  by 
the  alleged  negligence  of  defendant  company.  The  plaintiff 
was  an  employee  of  the  defendant  at  the  time  of  the  injury 
<:omplained  of,  and ,  while  he  did  not  occupy  the  owe  stated 
position  of  a  ''section  master,"  his  business 
was  to  do  the  work  of  a  section  master.  He  and  a  man  by 
the  name  of  Moring  each  had  a  squad  of  hands  that  worked 
under  them,  doing  such  work.  But  neither  he  nor  Moring 
had  any  separate  part  or  section  of  the  defendant's  road 
assigned  to  them,  but  they  v^orked  on  any  part  of  the  road, 
under  the  directions  of  Mr.  Mills,  the  president  and  superin- 
tendent of  the  road ;  that  the  plaintiff  had  been  sick  and  absent 
from  the  road,  at  his  home  in  Chatham  county,  for  two  weeks 
just  before  he  received  this  injury;  that  on  his  return  to  his 
work  Mr.  Mills  furnished  him  with  a  bill  or  memorandum  of 
11  points  on  the  road  that  needed  repairs.  The  ninth  of  these 
was  in  the  following  language :  "  (9)  Low  joint  south  of  sec- 
ond trestle  below  Willow  Springs ;  * '  and  it  is  contended  by  the 
defendant  that  this  is  the  point  at  which  the  injury  occurred. 
But  this  was  disputed  by  the  plaintiff,  and  both  sides  intro- 
duced evidence  as  to  this  being  the  point  where  the  injury 
was  received.  The  plaintiff  and  crew  that  worked  under  him 
were  traveling  over  the  road  on  a  hand  car  at  the  time  of  the 
injury,  the  plaintiff  standing  upon  the  car  when  it  became 
derailed,  and,  from  the  sudden  jar,  the  plaintiff  was  thrown 
off  and  injured.  The  theory  of  the  plaintiff  is  that  there  was 
what  is  called  a  "dodged  joint"  in  the  road  at  this  point  ; 
that  defendant's  duty  was  to  keep  its  roadbed  in  good  repair; 
that  it  was  its  duty  to  know  if  it  was  not  in  good  condition, 
and  that  in  fact  it  did  know  that  its  road  was  not  in  good 
condition,  and  that  it  negligently  allowed  it  to  remain  in  bad 
condition,  and  that  this  negligence  was  the  cause  of  the  plain- 
tiff's injury.  The  defendant  contended  that  the  plaintiff's 
own  negligence  was  the  cause  of  his  injury ;  that  he  was  run- 
ning this  car  at  too  great  speed  at  the  time  of  the  injury,  by 
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reason  of  which  the  car  was  derailed;  that  the  car  was  wprked 
by  means  of  a  lever,  and  was  jerked  off  the  track  by  the  violent 
manner  in  which  the  lever  was  worked  ;  that  the  plaintiff  had 
been  cautioned  by  the  defendant  against  running  his  car  so 
fast  over  the  road,  but  continued  to  do  so,  in  violation  of  the 
orders  of  defendant ;  that,  had  the  plaintiff  been  running  his 
carat  a  proper  rate  of  speed,  the  accident  would  not  have 
occurred;  that  in  this  way  the  plaintiff  by  his  own  negligence 
was  the  author  of  his  injury,  and  was  not  injured  by  the  negli- 
gence of  the  defendant.  The  defendant  also  contended  that 
the  plaintiff  was  employed  by  defendant  to  do  this  work,  and 
that  he  assumed  the  risk  of  danger  and  damage  connected 
therewith,  and  that  he  cannot  recover  on  that  account. 

A  great  many  points  were  raised  and  discussed  during  the 
trial  below  and  here.  But  the  principal  questions,  as  it  seems 
to  us,  are  those  we  have  stated,  and  will  be  first  discussed. 
Both  sides  offered  a  great  amount  of  testimony  to  sustain  their 
contention,  but  it  is  not  necessary  that  we  should  repeat  or 
discuss  the  same  at  this  time,  as  it  seems  to  us  it  was  fairly 
submitted  to  the  jury.  There  is  one  exception  to  evidence 
which  it  will  be  necessary  for  tis  to  notice  before  we  can  con- 
clude this  opinion. 

The  defendant  makes  a  great  number  of  exceptions  to  the 
charge,  all  of  which  have  been  examined,  but  only  a  few  of 
them  will  be  discussed,  as  they  cannot  be  sustained,  and  their 
w  -*  _,  «  *-      discussion  would  be  of  no  benefit.    The  plain- 

Mater's  Duty  *^ 

iSid^SSSSla  tiff's  right  to  recover  depends  upon  the  applica- 
**'*^^^  tion  of  the  principles  of  law  to  the  contention  of 

the  parties  as  to  the  negligence  of  plaintiff  and  the  negligence 
of  defendant, — as  to  whether  the  injury  was  caused  by  the 
negligent  speed  and  manner  in  which  the  plaintiff  operated 
his  car,  or  whether  it  was  caused  by  the  negligence  of  defend- 
ant in  not  making  and  keeping  its  road  and  roadbed  in  good 
and  safe  condition.  It  was  the  duty  of  the  defendant  to  con- 
struct and  maintain  a  safe  roadbed,  and  a  failure  to  do  so  is 
negligence /^r  ^^.  Marcom  v.  Railroad  Co.,  126  N.  C.  200,. 
35  S.  K.  423.     It  is  admitted  by  the  defendant  that  its  road- 
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bed  was  not  in  a  good  and  safe  condition  at  the  point  where 
this  injury  occurred,  and  that  the  defendant  knew  it  was  not. 
Prom  this  admitted  neeligence  of  the  defendant,  ^  ,^_^  , 
it  will  be  presumed  that  defendant's  negligence  nS^^^but- 
was  the  cause  of  plaintiff's  injury.  Marcom  v.  Qu°Stioofor~ 
Railroad  Co. ,  supra.  And  the  burden  is  then 
cast  upon  the  defendant  to  show  that  it  was  not  its  negligence, 
but  that  it  was  the  negligence  of  the  plaintiff,  or  that  it  was 
the  concurrent  negligence  of  the  plaintiff,  that  caused  the 
injury,  or,  as  in  Marcom's  Case,  supra,  it  was  caused  by  acts 
or  influences  over  which  the  defendant  had  no  control.  The 
defendant  in  this  case  undertook  to  do  this  by  showing  that 
plaintiff  was  its  employee,  and  in  charge  of  the  work  of  exam- 
ining the  roadbed  and  repairing  the  same;  and,  although  it 
might  have  been  the  defect  in  the  roadbed, — the  * 'dodged 
joint"  that  caused  it, — ^that  it  was  his  fault  and  negligence 
that  it  was  not  repaired.  But  the  evidence  was  that  plaintiff 
had  been  absent  for  two  weeks  on  account  of  sickness,  and  he 
testified  that  the  roadbed  was  in  good  condition  when  he  left, 
and  that  he  had  not  had  time  or  opportunity  to  inspect  the  road 
after  his  return,  as  he  had  been  working  under  the  special 
directions  of  Mills,  the  general  superintendent;  and  he  denies 
that  this  defect  was  one  of  those  mentioned  in  the  list  furnished 
him  by  the  superintendent,  or,  if  it  was,  it  was  not  so  described 
as  to  point  it  out  to  him  as  one  of  the  points  on  the  road  that 
needed  repair.  These  contentions  were  submitted  to  the  jury, 
with  proper  instuctions,  as  it  seems  to  us. 

The  defendant  also  contended  that  the  injury  was  caused 
by  the  concurring  negligence  of  the  plaintiff,  in  the  manner 
and  speed  at  which  he  ran  and  operated  his  car,  and  that  the 
injury  would  not  have  occurred  but  for    that, 
although  the  roadbed  was  defective.     This  con-      ?S?;f'^°  '^' 
tention,  it  seems  to  us,  was  also  left  to  the  jury, 
with  proper  instruction. 

It  is  also  contended  by  the  defendant  that,  by  the  nature 
ot  plaintiff 's  employment,  he  assumed  all  risks  incident  there- 
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to,  and  that  he  cannot  recover  on  that  account.     But  we  do 

not  agree  to  this  contention  of  the  defendant. 
ant^Drfective  It  is  the  duty  (as  we  have  stated)  that  defend - 
^isumption  of     ^^^  g^jg^n  make  and  keep  its  roadbed  in  a  good 

and  safe  condition.  The  defendant  admits  that 
its  roadbed  was  not  in  a  good  and  safe  condition  at  this  point, 
and  it  knew  it  was  not.  The  j>laintiff  had  the  right  to  assume 
it  was  in  good  condition  if  he  did  not  know  of  the  defect,  as 
the  jury  must  have  found  under  the  charge  of  the  court.  The 
court  upon  this  point  charged  the  jury  as  follows:  **If  the 
jury  shall  find  from  the  evidence  that  there  was  a  defect  in 
the  defendant's  track,  in  regard  to  a  *dodged  joint*  or  a  low 
joint,  and  shall  further  find  that  such  defect  was  the  proximate 
cause  of  the  plaintiff's  injury,  yet,  if  the  jury  shall  further 
find  that  both  plaintiff  and  defendant  had  equal  knowledge 
of  the  existence  of  said  defect,  then  plaintiff  cannot  recover." 
'*If  the  jury  shall  find  from  the  evidence  that  the  proximate 
cause  of  the  plaintiff's  injury  was  a  'dodged  joint'  or  a  low 
joint  in  defendant's  track,  and  that  plaintiff  had  knowledge 
of  the  existence  of  such  defect,  or,  in  the  course  of  his  employ- 
ment, should  have  known  of  the  existence  of  the  same,  the 
plaintiff  cannot  recover  of  defendant  damages  for  such  injury." 
This,  we  think,  takes  out  of  the  case  any  grounds  for  the 
claim  by  the  defendant  that  the  plaintiff  cannot  recover  on 
account  of  his  assumption  of  risk.  The  defendant  asked  for 
several  special  instructions,  which  were  not  given  by  the 
court.  But  the  only  one  to  which  it  was  entitled  was  given 
in  the  charge  of  the  court  in  almost  the  exact  language  of  the 
prayer,  it  being  that  part  of  the  charge  of  the  court  that  we 
have  quoted  above. 

The  plaintiff  was  allowed,  over  the  objection  of  defendant, 
to  testify,  with  the  view  of  fixing  the  amount  of  his  recovery, 
that  he  was  receiving  j540  per  month,  or  $480  per  year,  from 
mjurytoBsm-  ^^^  defendant  company,  and  that  he  was  mak- 
^BSSiSSS??  ing  in  addition  to  this  a  profit  by  selling  rations 
denoe.  ^^  ^^^  railroad  hands  sufficient  to  make  his  earn- 

ings $600  per  annum.     It  may  be  that  this  was  not  a  very 
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proper  way  of  increasing  his  earnings,  as  was  argued  by  the 
defendant's  counsel.  But  we  do  not  see  enough  of  these 
transactions  to  judge  of  this  matter.  It  may  have  been  that 
he  furnished  these  rations  at  a  reasonable  profit,  and  that  it 
was  an  accommodation  to  the  hands  for  him  to  do  so.  And 
it  may  be  that  he  received  this  employment  at  $40  per  month 
with  this  privilege,  when  he  would  have  charged  the  defend- 
ant $50  per  month  without  it.  And  as  we  cannot  see  that 
there  was  anything  wrong  in  these  transactions,  and  the  evi- 
dence was  for  the  purpose  of  showing  his  earning  capacity, 
we  think  it  was  competent. 

The  defendant  also  demurred  ore  tenus  to  the  plaintiff's 
complaint,  and  contended  that  it  did  not  state  a  cause  of  ac- 
tion.    But  we  cannot  sustain  his  demurrer. 

The  defendant,  during  the  progress  of  the  trial  below, 
moved,  under  chapter  109  of  the  Acts  of  1897,  eight  times  to 
dismiss  the  plaintiff's  action,  and  each  time  its  motion  was 
refused,  and  it  excepted;  and  the  defendant  in  its  argument 
here  insists  that  it  was  right  in  all  of  the  eight  motions. 
But  we  find  it  to  be  our  duty  to  sustain  the  ruling  of  the 
judge  below  as  to  all  eight  of  these  motions.  This,  it  seems 
to  us,  was  to  overwork  the  * 'Hinsdale  Act." 

The  defendant  also  moved  before  us  for  a  new  trial  for 
newly-discovered  evidence.  But  it  does  not  seem  that  the 
defendant  used  that  diligence  in  trying  to  procure  this  new 

evidence  that  it  should  have  done ;  these  new 
i|^-gMmrod       witnesses  all  being  known  to  defendant,  living 

in  the  neighborhood,  and  employees  of  defend- 
ant. Shehan  z^.  Malone,  72  N.  C.  59;  Simmons  v.  Mann, 
92  N.  C.  12.     Besides,  it  was  only  cumulative  evidence,  and 

a  new  trial  will  not  be  granted  for  such  evi- 
dence.    Love  V,   Blewit,  21  N.  C.  108.     This 
motion  is  refused. 

The  judge  in  charging  the  jury  generally  uses  the  approved 
formula,    *'if  they  shall   find  from  the  evidence."     But  in 
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will  defeat  a  recovery  to  go  onto  the  platform  of  a  moving 
train.  To  go  onto  the  platform  while  the  train  is  in  motion 
might  properly  be  held,  in  some  cases,  to  be  such  negligence 
as  would  defeat  a  recovery,  while  in  other  cases  it  would  not. 
The  facts  and  circumstances  of  each  case  will  govern.  It  was 
therefore  proper  to  submit  to  the  jury  in  this  case  the  question 
of  appellee's  contributory  negligence. 

Appellant  complains  of  the  action  of  the  court  in  directing 
nominal  damages.  This  cannot  be  held  to  be  prejudicial  ta 
«.     1     «         appellant,   as   the  verdict   was  for  substantial 

damages,    and   such  verdict   must  have   been 
reached  under  the  other  instructions. 

We  are  of  opinion  that  the  issues  made  in  this  case  were 
fairly  and  properly  submitted  to  the  jury,  and,  as  their  verdict 
cannot  be  said  to  be  flagrantly  against  the  evidence,  nor  exces- 
sive in  the  damages  awarded,  we  do  not  feel  authorized  to 
disturb  same.     Judgment  affirmed,  with  damages. 


Boston  &  A.  R.  Co. 

V, 

Brown  et  al. 

{Supreme  Judicial  Court  of  Massachusetts^  Oct,  ip,  /goo,) 

Use  of  Station  Grounds  by  Local  Carriers — Exclusive  Privilege — 
Trespass.* — After  a  railroad  company  had  notified  defendants,  a  local 
carrier  and  his  driver,  that  the  exclusive  privilege  of  soliciting  the 
patronage  of  incoming  passengers  on  the  company's  station  grounds 
had  been  granted  to  another  local  carrier,  and  that  the  defendant 
local  cairier  must  not  thereafter  solicit  such  patronage  on  the  station 
grounds,  each  entry  of  such  premises  for  such  purpose  by  defendant 
was  unlawful,  and  subjected  them  to  liability  as  trespassers;  and 
the  fact  that  in  making  such  entries  the  defendant  carrier  was  act- 
ing- under  a  contract  with  a  hotel  proprietor  to  carry  guests  of  the 
hotel,  who  might  desire  transportation  back  and  forth  between  the 
railroad  station  and  the  hotel,  at  the  hotel  proprietor's  expense^ 
was  immaterial  in  this  connection. 

*See  note  at  end  of  case. 
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Exceptions  by  defendants  from  Worcester  county  supe- 
rior court.     Exceptions  overruled, 

K  P.  Goulding  and  W,  C.  Mellishy  for  plaintiff. 
E.  C.  Bates  and  G.  H,  Holliday^  for  defendants. 

Knowlton,  J.  This  was  an  action  of  trespass  quare 
clausum  for  entering:  the  premises  surrounding  the  plaintiff's 
railroad  station  at  Westboro.  The  defendant  Brown  was  the 
owner  of  a  livery  stable,  and  for  a  long  time  he  had  been 
accustomed  to  carry  passengers  back  and  forth  between 
the  passenger  station  and  the  Whitney  House,  a  hotel 
with  whose  proprietor  he  had  a  contract  to  carry  guests 
of  the  hotel  who  might  desire  transportation  to  or  from 
the  station  at  the  proprietor's  expense.  The  defend- 
ant Russell  was  employed  by  Brown,  and  drove  his  carriage 
during  the  period  referred  to  in  the  declaration.  The  judge, 
who  tried  the  case  without  a  jury,  found  that  the  defendants, 
on  the  days  mentioned  in  the  declaration,  had  a  carriage  at 
the  plaintiff's  station  on  the  arrival  of  each  train  that  stopped 
there,  and  that  they  usually  carried  passengers  to  the  train 
from  the  Whitney  House  and  other  places.  Frequently  they 
remained  there  to  take  passengers  who  had  ordered  the  defend- 
ants to  meet  them.  These  things  the  judge  held  that  they 
had  a  right  to  do.  He  found  that  they  also  remained  there 
for  the  purpose  of  obtaining  passengers  who  might  desire  to 
go  to  the  Whitney  House,  and  actually  obtained  them,  the 
defendants  and  the  said  proprietor  of  the  hotel  not  knowing 
who  they  were  or  whether  there  were  to  be  any.  Further  facts 
were  found  as  follows  :  "At  each  train  the  defendants,  with 
their  carriage  upon  the  station  premises  and  near  where  the 
train  stopped,  remained  ready  and  willing  to  take,  and  actu- 
ally taking,  any  passengers  who  might  be  desirous  of  taking 
a  carriage,  and  such  passengers  had  the  right  to  believe,  from 
the  position  of  the  defendants'  carriage,  and  the  apparent 
desire  and  willingness  of  the  defendants  to  transport  them, 

19  (N  s)  A  &  E  R  Cas— 20 
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that  they  were  there  for  the  purpose  of  obtaining  and  solicit- 
ing  passengers."  Previously,  in  October,  1898,  the  plain- 
tiff made  a  contract  with  one  Newton,  in  which  it  granted 
him  the  exclusive  privilege  of  soliciting  passengers  to  take 
carriages  on  the  plaintiff's  premises  at  Westboro.  The 
defendant  Brown  was  at  once  notified  of  this  contract,  and 
was  informed  by  the  plaintiff  that  he  must  not  solicit  passen- 
gers on  the  plaintiff's  premises.  Some  months  afterwards  a 
written  notice  to  the  same  effect  was  given  him  by  the 
plaintiff. 

The  law  applicable  to  cases  of  this  kind  was  stated  by  this 
court  in  Railroad  Co.  v.  Tripp,  147  Mass.  35, 33  Am.  &'£ng. 
R.  Cas.  488,  17  N.  E.  89.  The  findings  and  rulings  of  the 
judge  in  regard  to  the  carrying  of  passengers  from  the  hotel 
to  the  station,  and  in  regard  to  the  waiting  at  the  station  for 
the  passengers  from  whom  the  defendants  had  received 
orders  to  meet  them,  were  in  accordance  with  the  law  laid 
down  in  that  case,  and  with  the  request  of  the  defendants  in 
the  case  now  before  us.  After  the  notice  given  them,  the 
defendants  had  no  right  to  enter  the  plaintiff's  premises,  or 
to  remain  there  for  the  purpose  of  soliciting  passengers  to 
enter  their  carriages.  Each  entry  of  the  premises  for  that 
purpose  was  unlawful,  and  subjected  them  to  liability  as 
trespassers.  Their  implied  license  to  enter  for  a  lawful 
purpose  was  violated  when  they  entered  for  an  unlawful 
purpose,  and  they  were  left  without  protection  from  the  con- 
sequences of  their  unlawful  act.  The  judge's  finding  for  the 
plaintiff,  under  the  facts  disclosed,  was  in  effect  a  finding 
that  the  defendants,  by  their  conduct,  were  soliciting  passen- 
gers as  much  as  if  they  had  used  spoken  words  of  solicitation. 
This  finding  was  well  warranted  by  the  evidence.  The 
defendants,  under  the  contract  with  the  proprietor  of  the 
Whitney  House,  had  no  greater  rights  than  if  they  had 
been  acting  solely  on  their  own  account.  So  far  as  they  were 
originally  represent  ing  this  proprietor  and  acting  in  his  right, 
the  notice  to  Brown  was  equivalent  to  a  notice  to  him. 
Exceptions  overruled. 
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Carriers  of  Passengers — Grant  of  Exclusive  Privilege  at  Station. — 
Any  contract  between  a  railroad  and  another  carrier  purporting*  to 
confer  upon  the  latter  an  exclusive  right  to  solicit  upon  the  railroad's 
grounds  the  patronage  of  its  incoming  passengers,  for  the  further- 
ance of  their  journeys  beyond  the  railroad's  line,  is  in  violation  of 
the  rights  of  the  public,  and  void.  Hedding  v.  Gallagher  (N.  H.),  17 
Am.  &  Eng.  R.  Cas.,  N.  S.,  192. 

A  railroad  company  cannot,  merely  for  its  own  profit  or  pleasure, 
admit  one  common  carrier  of  passengers  or  freight  to  its  depot  or 
grounds,  to  the  exclusion  of  all  others,  as  such  power  would  enable 
it  largely  to  control  transportation  beyond  its  own  line.  Pennsyl- 
vania Co.  ^/a/.».  City  of  Chicago  (111.),  IS  Am.&Eng.  R.  Cas.,  N.  S., 
618. 

Railroad  companies  cannot  grant  to  certain  hackmen  the  ex- 
clusive privilege  of  driving  their  hacks  within  the  enclosures  sur- 
rounding their  depots  and  soliciting  passengers  therein,  and  thereby 
prevent  competition,  to  the  injury  of  the  public.  State  v.  Reed 
(Miss.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  22. 

A  common  carrier  may  make  such  rules  and  regulations  as  it 
deems  necessary  for  the  control  of  its  business  within  its  station, 
and  may  grant  special  and  exclusive  privileges  to  hackmen  to  solicit 
business,  provided  such  rules  and  regulations  are  reasonable,  and 
conduce  to  the  comfort,  convenience,  and  interest  of  its  patrons. 
Godbout  V.  St.  Paul  Union  Depot  Co.  (Minn.),  16  Am.  &  Eng.  R. 
Cas.,  N.  S.,  821. 

A  railroad  company  cannot,  under  the  guise  of  rules,  exclude  from 
its  station  grounds  all  hackmen  but  those  of  a  certain  company,  and 
thereby  protect  a  contract  from  which  it  derives  a  revenue.  Indian- 
apolis Union  Ry.  Co.  v,  Dohn  (Ind.),  14  Am.  &  Eng.  R.  Cas.,  N.  S., 
543. 

A  railway  company  does  not  violate  any  public  duty,  or  deprive 
any  citizen  of  any  lawful  right,  by  granting  to  a  single  corporation 
or  individual  the  exclusive  right  of  entering  its  trains  to  solicit  the 
transportation  of  passengers  and  baggage,  or  by  renting  to  such 
corporation  or  individual  a  portion  of  its  baggage  room,  and  conced- 
ing to  it  or  him  the  privileges  necessarily  incident  to  the  occupancy 
and  use  thereof,  provided  that  so  doing  does  not  interfere  with  the 
exercise  by  any  other  person  of  any  right  which  he  may  lawfully 
demand  of  the  company  as  a  common  carrier.  Kates  v,  Atlanta  Bag- 
gage Sl  Cab  Co.  (Ga.),  16  Am.  &  Eng.  R.  Cas.,  N.  S.,  140.  See  gen- 
erally, note,  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  661. 
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Erie  R.  Co. 

i^Court  of  Errors  and  Appeals  of  New  Jersey ,  Nov,  20,  igooJ) 

Crossings — Care  Required  in  Avoiding  Accidents. — The  growing- 
rapidity  of  train  motion  not  prohibited  by  law,  on  the  steam  railroads 
and  over  their  highway  crossings,  tends  to  create  new  and  greater 
risks  to  the  highway  traveler  and  trains  at  such  crossings,  and 
demands  the  exercise  of  a  degree  of  care  in  avoiding  collisions,  both 
by  persons  crossing  and  those  in  charge  of  the  trains,  in  direct  pro- 
portion to  the  added  risks. 

Same — Contributory  Negligence.* — G.,  while  standing  up  on  his 
open  wagon,  loaded  with  stone,  to  which  his  horses  were  attached,  in 
his  effort  to  drive  ahead  of  a  west-bound  train  which  he  saw  moving 
towards  him  about  300  feet  away,  attempted  to  cross  the  defendants' 
double  tracks  at  a  highway  crossing,  and  was  struck  and  injured  by 
an  east-bound  express  train  moving  towards  him  at  a  high  rate  of 
speed  from  the  opposite  direction,  but  which  an  intervening  hill  pre- 
vented him,  after  reaching  the  tracks,  from  seeing  until  it  was  about 
400  feet  from  him.  Heldy  that  he  was  clearly  guilty  of  contributory 
negligence  productive  of  his  injury,  which  proper  caution  would  have 
prevented,  to  be  deduced  from  the  circumstances  then  existing,  and 
more  fully  detailed  in  the  following  opinion. 

(Syllabus  by  the  Court.) 

Error  by  defendant  to  supreme  court.     Reversed, 

Eugene  Emley^  for  plaintiff  in  error. 

William  B,  Gowley^  for  defendant  in  error. 

Vrkbbnburgh  ,  J .  The  exceptions  sealed  to  the  rulings  of 
the  trial  justice  in  this  cause,  denying  the  defendants'  sev- 
eral motions  to  nonsuit  and  to  direct  a  verdict  for  defendants 

♦See  generally.  Central  of  Georgia  Ry.  Co.  v,  Forshee  (Ala.),  1ft 
Am.  &  Eng.  R.  Cas.,  N.  S.,  467,  and  foot-notes. 


Am  A  Engr  CROSSINGS  309 

RCas 

Green  v,  Erie  R.  Co 

xeqiiire  on  this  writ  of  error  a  review  by  this  court  of  the  case 
as  presented  to  the  trial  court.  We  think  that  the  plaintiff's 
conduct  in  attempting  to  drive  across  the  railroad  tracks 
under  the  admitted  conditions  then  existing  should  be  held 
to  have  been  a  negligent  act  so  clearly  contributive  to  his 
injury  as  to  bar  him  from  recovery  of  damages.  The  case 
was  carefully  tried,  and  is  one  of  public  importance  in  the 
large  field  of  constantly  occurring  railroad  crossing  accidents. 
Instead  of  relaxing  in  the  least  degree  the  legal  rules  of  cau- 
tion required  to  be  observed  by  those  attempting  to  drive 
vehicles,  however  drawn  or  moved,  over  such  crossings,  it 
seems  to  me  that  present  conditions  demand  even  a  more 
strict  adherence  to  those  rules.  The  growing  rapidity  of 
train  motion,  and  the  increased  use  of  the  highways  for 
locomotion  thereon  in  its  great  variety  of  forms,  tend  to  create 
new  and  greater  risks  to  the  traveler  at  those  ,, , 

^  Oroselnflrs— Care 

crossings,  and  demand  the  exercise  of  care  in  a?Sw5SS  acci- 
avoiding  accidents  both  by  persons  crossing,  as  *''**' 
well  as  by  those  in  charge  of  the  trains,  in  direct  proportion 
to  such  added  risks.  This  general  idea  was  recognized  by 
the  able  and  experienced  judge  who  tried  this  case  below 
when  he  said,  in  his  charge  to  the  jury,  that  *'that  which  is 
reasonable  care  rests  with  the  danger ;  the  greater  the  danger, 
the  greater  the  care.'*  While  the  trains  on  the  steam  rail- 
roads over  their  lines  and  highway  crossings  have  lawfully 
the  exclusive  right  of  way,  and  no  legislative  prohibition 
forbids  such  increase  of  train  speed,  it  must  be  assumed  by 
the  courts  that  the  public  encourages,  even  if  it  does  not 
demand,  such  speed.  The  permanent  laying  down  and  use 
of  heavy  steel  rails  for  the  support  of  immense  steam  engines 
of  the  most  powerful  type,  by  means  of  which  cars  thereon 
are  oftentimes  propelled  faster  than  a  mile  a  minute,  has  cer- 
tainly increased  the  danger  of  collisions  at  these  crossings. 
These  important  changes,  involving  consequent  increase  of 
risks,  must,  in  the  interests  of  life  and  property,  equally  on 
hoth  highway  and  railroad,  be  recognized  and  met  by  the 
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decisions  of  the  courts.  The  material  facts  upon  which  the 
plaintiff's  verdict  rests,  are  the  following:  About  9  o'clock 
in  the  morning  of  February  10,  1897,  the  Erie  9  o'clock 
express  train,  running  at  a  high  rate  of  speed,  on  its  usual 

scheduled  time,  at  the  Summer  street  crossing, 
SSnr^^u^M^   in  Passaic,  on  its  way  over  its  east-bound  track 

to  Jersey  City,  struck  the  plaintiff's  loaded  open 
wagon,  upon  which  he  was  then  standing  and  driving  his 
horses,  and  produced  the  injury  which  is  the  subject  of  this 
suit.  At  this  point  the  railroad  had  two  tracks.  The  west- 
bound was  the  first  he  had  to  cross  before  reaching  the  east- 
bound,  and,  after  crossing  the  first,  or  most  westerly,  rail  of 
the  first  track,  he  had  to  drive  13  feet  further  on  in  order  to 
reach  the  first  rail  of  the  east-bound  track,  upon  which  the 
accident  occurred.  The  most  westerly  rail  of  the  west-bound 
track  was  distant  3S}4  feet,  measuring  from  the  corner  of  a 
building  or  shop  standing  on  the  corner  of  Summer  street. 
After  passing  this  obstruction,  it  is  admitted  that  he  had  a 
clear  view  of  the  track  in  the  direction  the  train  was  coming 
for  a  distance  of  not  less  than  a  quarter  of  a  mile,  notwith- 
standing the  fact  that  there  was  a  curve  of  the  track  there  in 
the  line  of  his  view.  It  cannot  be  the  subject  of  dispute, 
under  the  evidence,  that  the  train,  which  in  fact  so  quickly 
overtook  him,  must  have  been,  at  the  time  he  drove  past  this 
building,  running  somewhere  within  that  quarter  of  a  mile ; 
nor  can  it  be  doubted,  from  his  own  testimony,  that,  except 
the  first  look  he  says  he  gave  at  the  corner  of  the  building, 
he  did  not  look  again,  after  passing  beyond  the  corner  of  that 
building,  and  before  he  himself  (not  his  horses)  actually  came 
between  the  two  tracks.  He  swears  that  at  that  corner  he 
looked,  and  saw  no  train ;  and  his  credibility  is  not  here  open 
to  discussion.  But  other  parts  of  his  evidence  make  it  appar- 
ent— as,  indeed,  the  disastrous  sequel  has  demonstrated — that 
at  the  time  he  says  he  so  looked  the  train  was  in  fact  within 
the  range  of  his  eyesight,  and  that,  if  he  failed  to  see  it,  he 
must  have  thrown  a  very  careless  glance  in  its  direction. 
Every  reasonable  calculation,  based  upon  the  evidence  of  the 
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speed  of  that  train,  relative  to  that  of  the  plaintiff's  walking 
horses,  as  well  as  the  carefully  taken  photographs  in  evi- 
dence, tend  to  show  that  the  train  at  that  time  must  have 
been  not  more  than  800  feet  away  from  the  place  of  collision. 
The  following  extracts  from  his  cross-examination  are  impor- 
tant to  be  stated  in  this  connection:  **Q.  When  you  came 
towards  the  railroad  through  Summer  street,  and  cleared  the 
shop,  you  say  you  looked?  A.  Yes.  0*  How  far  could  you 
see  at  that  point?  A.  About  a  quarter  of  a  mile.  *  *  * 
Q.  Don't  you  know  that  where  the  train  comes  into  view  from 
Clifton,  around  that  slight  curve,  is  more  than  half  a  mile 
from  Summer  street?  A.  I  know  that  its  not  more  than  half 
a  mile.  Q.  How  do  you  know  that  ?  A.  I  walked  it  this 
morning.  Q.  How  long  did  it  take  you?  A.  About  four  min- 
utes. *  *  *  Q.  How  near  to  the  railroad  must  a  man 
approach  on  Summer  street  before  the  hill  will  interfere  with 
his  view?  A.  About  between  the  two  tracks.  *  *  *  Q. 
Where  would  you  be  when  this  hill  would  interfere  with  your 
vision?  A.  Between  the  two  tracks.  *  *  *  Q.  You 
got  fairly  on  the  track  before  you  took  the  second  observa  - 
tion?  A.  Yes,  sir.  Q.  And  then  did  you  look  the  second 
time?  A.  Yes,  sir;  it  struck  me  right  away."  Elsewhere 
also  he  testified  as  follows:  "When  I  got  the  horses  on  the 
down  [east]  track,  I  looked  around  again,  and  the  train  had 
run  right  down  on  top  of  me.  *  *  *  Q.  Where  were  you, 
upon  the  track,  when  you  saw  the  locomotive?  A.  The 
horses  were  right  on  the  down  track, — the  front  feet  of  the 
horses."  It  is  thus  entirely  clear  from  the  plaintiff's  own 
testimony  that  he  made  no  other  effort  to  ascertain  the  place 
of  the  coming  train  until  it  was  ''on  top"  of  him,  except  the 
one  look  when  at  the  building,  and  before  he  drove  the  38 
feet  towards  the  tracks.  He  had  a  time-table  of  the  road  in 
his  possession,  and  from  this,  as  well  as  from  his  own  expe- 
rience as  a  teamster  in  that  locality,  he  had  reason  to  believe 
that  that  express  train  was  due  there  about  that  time.  He 
had  no  reason  to  think  it  had  yet  passed,  and  it  is  nowhere 
in  the  case  claimed  that  he  supposed  it  had.     This  crossing 
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was  known  to  him  as  a  very  dangerous  one,  or,  to  adopt  the 
language  of  his  own  declaration,  as  **one  of  extraordinary- 
danger,'*  for  the  reason,  given  by  him  in  his  testimony,  that, 
after  entering  upon  the  tracks,  a  hill  hid  the  east-bound  track 
for  a  distance  of  about  400  feet  from  his  view.  He  was 
incumbered  with  a  load  of  stone,  which  common  experience 
should  have  taught  him  would  make  quick  escape  from  a 
fast  moving  train  impossible.  Yet  he  admits  that  he  did  not 
look  at  all  for  the  train  after  he  left  that  corner  until  looking 
became  almost  hopeless,  and  the  train  was  '*upon  him." 
This  was  certainly  a  failure  **to  exercise  the  highest  practi- 
cable degree  of  care  in  avoiding  the  danger,''  and  was  clearly 
contributory  negligence,  as  defined  by  this  court  in  the  Leary 
Case  (cited  hereinafter),  unless  some  circumstances  inter- 
vened to  excuse  such  failure.  The  circumstances  relied  on 
as  such  excuse  appear  in  the  following  extracts  from  his  tes- 
timony, viz, :  **When  I  got  to  that  corner,  I  looked  toward 
Clifton,  and  saw  the  train  [the  west -bound]  ;  but  I  saw  I 
had  time  to  go  ahead  of  it,  and  drove  on;  and  when  I 
got  the  horses  on  the  down  track  I  looked  around 
again,  and  this  train  [the  east-bound]  had  run  right 
down  on  top  of  me.  *  *  *  i  saw  I  had  time  to 
pass  ahead  [the  west-bound],  and  I  drove  on.  Before 
I  got  across,  this  train  [the  east-bound]  came  from  behind 
the  hill."  He  thus  admits  that  when  he  was  at  the  corner  of 
Summer  street,  and  at  least  38  feet  away  from  the  nearest 
track,  he  voluntarily  and  deliberately  drove  out  of  a  place  of 
safety  and  into  a  place  defined  by  himself  as  "one  of  extra- 
ordinary danger."  Instead  of  waiting  at  the  corner  where  he 
wa«,  when  he  saw  a  train  moving  from  the  opposite  direction 
towards  him  (it  is  said  in  the  evidence  about  250  feet  to  300 
feet  away),  for  it  to  pass,  he  chose  to  take  the  double  risk  of 
getting  ahead  of  both  trains,  when,  if  he  had  waited  but  for 
a  few  moments,  he  would  have  certainly  avoided  not  only  the 
approaching  train  he  saw,  but  also  the  other  approaching 
train,  which  he  could  not,  after  advancing  further  to  the  tracks, 
see,  because  the  train  that  struck  him  reached  the  crossing 
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first.  This  clearly  appears  by  the  evidence  of  the  engineer 
of  the  west -bound  train,  and,  indeed,  is  a  necessary  deduction 
from  the  plaintiff's  testimony,  as  well  as  from  the  rate  of  his 
progress  as  compared  with  that  of  the  respective  trains  and 
the  measurements  of  distances  above  given.  The  folly  of  his 
driving  on  the  west-bound  track,  where  be  could  not  stop 
without  certain  destruction,  and  from  which  he  could  not 
escape  except  by  either  retreating,  hampered  by  a  loaded 
wagon,  or  by  further  advancing  upon  the  next  track,  where  be 
had  reason  to  believe  the  9  o'clock  express  might  make  the 
danger  still  more  imminent,  needs  no  further  comment.  If  it  be 
claimed  that  his  sight  of  the  approaching  west-bound  train 
produced  in  his  mind  a  state  of  perplexity,  it  is  impossible 
to  yield  to  such  claim,  because  he  was  then  in  no  kind  of  dan- 
ger ;  but,  even  so,  he  had  the  remedy  in  his  own  hands.  After 
he  saw  the  west -bound  train,  he  had  ample  opportunity  to 
halt,  and  avoid  all  danger.  He  needed  only  to  stop  or  check 
his  walking  horses.  He  was  in  a  place  of  perfect  security, 
where  he  could  have  remained  until  the  danger  was  over. 
Under  the  conditions  above  presented,  the  plaintiff's  doubt  or 
perplexity,  while  he  occupied  a  place  of  safety,  should  have 
"been  resolved  by  him  in  favor  of  the  safer  course.  He  cannot 
be  permitted  to  offer  in  excuse  of  his  negligent  act  in  failing 
to  look  more  carefully  while  his  view  was  unobstructed  for 
the  coming  of  the  train  (which  was  then  due,  but  which  he, 
after  reaching  the  place  of  danger,  knew  he  could  not  see) 
the  still  more  negligent  act  of  driving  in  front  of  the  train 
which  he  did  see ;  and  if  his  load  of  stone  had  thrown  the  col- 
liding train  from  the  track,  resulting  in  loss  of  life  therein  or 
destruction  of  property,  a  serious  question  of  his  own  respon- 
sibility therefor  might  have  been  presented.  But  certainly  he 
lias  no  standing  in  court  as  a  plaintiff  to  force  others  to  pay 
for  his  hazardous  experiment  that  day.  The  following  deci- 
sions of  this  court,  founded  upon  somewhat  similar  circum- 
stances, afford  support  for  these  conclusions,  viz, :  Railroad 
Co.  V.  Righter,  42  N.  J.  Law  180;  Merkle  v.  Railroad  Co., 
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it  covered  his  body.  It  was  then  backed,  he  was  picked  up 
unconscious,  and  died  soon  after.  The  facts  show  also  that 
there  was  a  boiler  shop  in  the  locality,  from  which  there  is- 
sued considerable  noise,  that  might  easily  have  prevented  the 
deceased  from  hearing  the  approaching  engine.  It  does  not 
appear  that  the  engine  bell  was  rung,  although  the  whistle 
was  sounded  immediately  previous  to  the  collision,  but  for 
the  purpose  of  this  case  it  may  be  conceded  that  neither  of 
these  warnings  would  have  been  of  avail.  The  facts  above 
stated  were  conclusively  established  at  the  trial  when  plain- 
tiff rested.  The  defendant  then  moved  to  dismiss  the  action, 
which  motion  was  granted.  Subsequently  there  was  an 
order  denying  a  new  trial,  from  which  the  plaintiff  appeals. 
It  is  not  an  open  question  upon  this  appeal  that  defendant 
was  negligent  in  its  failure  to  maintain  suitable  gates  and 
flagmen  at  the  crossing  as  required  by  the  city  ordinance ; 

but  it  is  claimed,  as  a  matter  of  law,  that  plain - 
poiSitrinf         tiff's  iutestatc  could  have  readily  discovered  the 

approaching  engine  before  going  upon  the  track 
where  he  was  struck,  and  is  therefore  precluded  from  recover- 
ing in  this  case.  In  support  of  this  view  it  is  urged  that, 
after  deceased  had  passed  the  obstructing  box  cars,  his  line 
of  vision  extended  in  the  direction  of  the  approaching  engine 
a  sufficient  distance  to  have  enabled  him  to  have  seen  the 
same  and  avoided  the  collision,  and  we  think  the  physical 
facts  stated  above  must  be  held  to  establish  this  claim.  After 
passing  the  box  cars,  a  very  slight  movement  of  his  head  to 
the  south  would  have  disclosed  the  danger,  and  enabled 
deceased  to  have  avoided  the  same ;  and  it  must  follow  either 
that  deceased  went  forward  without  having  looked  in  that 
direction,  or  that,  having  looked,  he  miscalculated  the  speed 
of  the  engine,  and  took  dangerous  chances  in  going  ahead. 
Upon  this  situation  it  was  held  in  an  early  case  in  this 
court  that  **a  railroad  crossing  over  a  public  highway 
upon  the  same  grade  is  a  place  of  danger,  and  is  of  itself 
a  warning  to  one  about  to  go  upon  it  to  be  careful  and 
vigilant,    to  the  extent   of  his  opportunityi  in  the  use  of 
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his  eyes  and  ears,  to  discover  an  approaching  train  in  time 
to  avoid  it ;  and  when  the  vision  of  the  traveler  is  so  unob- 
structed along  the  track  that  he  can  easily  discover  an 
approaching  train,  or  the  circumstances  are  such  that  his 
sense  of  hearing,  if  used,  must  apprise  him  of  the  same 
fact  in  time  to  escape  it,  it  will  be  presumed,  under  ordi- 
nary circumstances,  in  case  of  collision,  that  he  did  not  look 
or  listen,  or.  if  so,  that  he  heedlessly  disregarded  the  knowl- 
edge thus  obtained.  In  either  of  these  cases,  as  a  general 
rule,  no  action  can  be  maintained."  Brown  v.  Railway  Co., 
22  Minn.  167.  It  follows  from  this  rule  that  it  is  not  enough 
for  the  pedestrian  approaching  a  railroad  crossing,  and  having 
full  control  of  his  motions,  to  depend  upon  the  evidence  of  oae 
faculty  alone ;  and,  where  circumstances  interfere  with  the 
use  of  either  sense  of  sight  or  hearing,  the  demand  is  imper- 
ative that  he  avail  himself  of  the  other.  Deceased  may  have 
been  excused,  in  view  of  the  noise,  in  not  having  listened; 
but  his  vision  was  unobstructed,  and  his  inability  to  hear  sig- 
nals rendered  it  more  essential  for  him  to  make  the  best  use 
of  his  eyesight  possible.  The  rule  above  stated  has  never 
been  departed  from  in  this  court,  but  it  has  been  applied  and 
followed  more  recently  in  numerous  cases,  under  which  the 
plaintiff  is  clearly  precluded  from  recovery  by  reason  of 
the  contributory  negligence  of  his  intestate.  Carney  v.  Rail- 
way Co.,  46  Minn.  220,  48  N.  W.  912;  Clark z;.  Railway  Co., 
47  Minn.  380,  50  N.  W.  365;  Studley  v.  Railway  Co..  48 
Minn.  249,  51  N.  W.  115;  Magner  v.  Truesdale,  53  Minn. 
436,  55  N.  W.  607  ;  Judson  v.  Railway  Co.,  63  Minn.  248,  65 
N.  W.447. 

Plaintiff's  counsel  urges  that  this  case  may  be  distinguished 
from  any  of  the  cases  above  cited  on  the  ground  that  deceased 
was  an  aged  man ;  that  the  crossing  was  a  city  crossing  ;  that 
under  the  rule  in  Hendrickson  v.  Railway  Co.,  49  Minn.  245, 
51  N.  W.  1044, 16  L.  R.  A.  261,  every  presumption  is  in  favor 
of  the  exercise  of  due  care  by  his  intestate ;  and  also  that  there 
was  an  implied  invitation  to  cross  the  tracks,  arising  from 
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the  omission  on  the  part  of  the  defendant  to  maintain  gates 
and  a  flagman  at  that  place.  In  answer  to  these  claims  it 
may  be  said  that  the  age  of  deceased  did  not  relieve  him 
from  such  care  as  he  was  able  to  exercise.  It  was  conceded 
that  his  eyesight  was  good,  and  the  fact  that  this  was  a  city 
crossing,  where  the  danger  was  greater  on  account  of  the 
increased  number  of  trains  passing  over  the  tracks,  was  a 
fact  which  should  have  induced  even  greater  caution  on  that 
account.  It  may  well  be  admitted  that  every  presumption  is 
to  be  extended  to  the  conduct  of  the  deceased  which  the  cir- 
cumstances proved  will  permit,  but  beyond  this  courts  cannot 
go,  and  imagine  other  circumstances  to  relieve  plaintiff's 
intestate  of  the  burden  of  that  care  which  was  required  of 
him.  The  most  that  can  be  said  in  the  application  of  this 
rule,  under  the  evidence  in  this  case,  is  that  deceased  was 
relieved  from  the  duty  of  listening,  on  account  of  the  noise, 
and  also  that  he  did  look  to  the  south  as  he  went  upon  the 
second  track,  and  thought  that  he  might  pass  over  the  same 
in  safety.  We  can  see  no  other  inference  that  can  be  given 
to  his  actions  in  this  respect  that  would  be  consistent  with  the 
evidence,  and,  giving  him  the  benefit  of  this  presumption,  it 
does  not  excuse  him.  If  we  presume  that  he  saw  the  engine, 
and  went  in  front  of  it  knowingly,  it  was  a  hazard  he  should 
not  have  taken,  and  clearly  indicates  a  want  of  proper  care. 
Upon  the  claim  that  plaintiff's  intestate  had  a  right  to  pre- 
sume that  the  ordinance  of  the  city  had  been  complied  with, 
and  that  the  absence  of  the  flagman  and  gates  may  have  misled 

him,  and  amounted  to  an  indication  to  him  that 
tory  NeK&ence    he  might  cross  the  railway  tracks  in  safety,  it 

—Failure  to  Oom-  °  "^  -^  ' 

SJmM  »«Sarin«   °iay  be  said  that  had  there  been  gates  which 
£teii^nd°li^    were  open,  or  had  a  flagman  been  present,  there 

would  be  considerable  force  to  this  contention ; 
but  the  absence  of  either  was  apparent,  and  a  plain  notifica- 
tion of  that  omission  to  deceased,  as  well  as  a  requirement 
that  he  must  exercise  ordinary  care  under  the  conditions  then 
existing.  The  failure  on  the  part  of  the  railroad  company  to 
comply  with  the  law  in  the  respects  stated  does  not  excuse  an 
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injured  party  from  using  his  sense  of  sight  or  hearing  upon 
approaching  a  railway  crossing,  when  the  due  use  of  either 
sense  would  have  enabled  the  injured  party  to  escape  the 
danger.     Beach,  Contrib.  Neg.  §  185.     Order  affirmed. 


NOTES. 

Crossings— Failure  to  Comply  with  Ordinance  Requiring  Flagman 
Whether  Negligence  Per  Se. — Failure  to  comply  with  an  ordinance 
requiring  a  flagman  at  a  railroad  crossing  is  not  negligence  per  se^ 
but  whether  it  is  negligence  is  a  question  for  the  jury.  Penna.  R. 
Co.  V.  Hensil,  70  Ind.  569,  6  Am.  &  Eng.  R.  Cas.  79,  36  Am.  Rep.  188. 
In  this  case,  the  court,  in  delivering  its  opinion,  said :  **The  force 
and  effect  of  a  city  ordinance  regulating  the  running  and  manage- 
ment of  railroad  trains  within  the  limits  of  the  city,  upon  a  civil 
action  against  a  railroad  company,  like  the  case  before  us,  is  a  ques- 
tion upon  which  the  authorities  are  not  entirely  in  accord.  But  the 
weight  of  authority  is  overwhelmingly  to  the  effect  that  the  failure 
to  perform  any  duty  imposed  either  by  a  statute  or  an  ordinance  is  neg- 
ligence per  se,  and  entitles  an  injured  party  to  recover,  provided  the 
failure  was  a  proximate  cause  of  the  injury'.  Thomp.  on  Neg.  419, 1232 ; 
Shearm.  &  Redf.  on  Neg.,  g§  484,  485." 

Same—  Same — Same. — The  failure  of  a  railroad  company  to  keep 
a  flagman  at  a  street  crossing,  as  required  by  ordinance,  is  negli- 
gence per  se,  Murray  v,  Missouri  Pac.  R.  Co.,  101  Mo.  236,  13  S. 
W.  Rep.  817,  20  Am.  St.  Rep.  601.  In  this  case  the  court  said,  in 
delivering  the  opinion :  "The  evidence  shows  beyond  all  controversy 
that  there  was  no  flagman  at  the  crossing,  and  this  violation  of  the 
ordinance  was  negligence  per  se.  A  flagman  at  his  post  and  in  the 
performance  of  his  duty  would  doubtless  have  avoided  the  calamity.*' 

Same — Failure  to  Comply  with  Ordinance  Requiring  Maintenance 
of  Gates. — Failure  to  comply  with  an  ordinance  requiring  gates 
at  a  railroad  crossing  is  not  actionable  negligence  where  it  has  no 
casual  connection  with  the  injury.  Jennings  v,  St.  L/Ouis,  I.  M.  & 
S.  R.  Co.,  99  Mo.  394,  11  S.  W.  Rep.  999. 

In  Rainey  v.  New  York  C.  &  H.  R.  R.  Co.,  23  N.  Y.  Supp.  80,  68 
Hun  495,  it  was  held  that  proof  of  the  violation  of  such  an  ordinance 
did  not  establish  the  cause  of  action  against  the  railroad,  but  was 
evidence  bearing  on  the  question  of  negligence.  In  this  case  it 
appeared  that  a  city  ordinance  required  defendant  company  to  main- 
tain gates  at  its  grade  crossings  and  to  attend  them  at  all  times  when 
trains  were  passing ;  and  that  it  was  sued  for  killing  plaintiff's  intes- 
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tate  between  eig'ht  and  nine  o'clock  in  the  evening,  and  the  proof 
showed  that  the  gates  were  attended  from  seven  o'clock  in  the  morn- 
ing until  seven  o'clock  in  the  evening,  but  not  from  that  time  until 
the  next  morning. 

Failure  to  Look  and  Listen  as  Affected  by  Speed  Prohibited  by 
Ordinance.— See  Peterson  v,  St.  LK>uis,  I.  M.  &  S.  Ry.  Co.  (Mo.),  1& 
Am.  Sl  Eng.  R.  Cas.,  N.  S.,  161,  ^nA  footnote. 


Smith 

V, 

Boston  &  M.  R.  R. 

{Supreme  Court  of  New  Hampshire^  March  i6y  /goo,) 

Accident  at  Crossing — Habits  of  Deceased  as  Evidence  of  Due 
Care.* — In  an  action  for  the  death  of  a  traveler  by  a  train  at  a  cross- 
ing, evidence  of  deceased's  uniform  habit  of  slackening  the  speed  of 
his  horse  to  a  walk  at  the  crossing  and  looking  and  listening  for  the 
approach  of  a  train  before  attempting  to  pass  the  crossing,  tended 
to  show  that  he  did  so  before  making  the  attempt  to  cross  which 
resulted  in  his  death,  and  was  substantial  evidence  of  his  exercise  of 
care  on  that  occasion. 

Same — Contributory  Negligence — SufRciency  of  Evidence. — In 
such  action,  the  evidence  bearing  on  the  question  of  deceased's  con- 
tributory negligence  was  not  so  uniform  and  weighty  that  impartial 
and  reasonable  men  could  not  arrive  at  different  conclusions  upon  it. 

Same — Same — Same. — Although  deceased,  immediately  after  he 
had  driven  from  behind  a  fence  obstructing  the  view  of  the  track, 
within  a  few  feet  of  the  track,  saw  the  train  approaching  from  a. 
distance  of  only  three  or  four  rods,  it  did  not  follow  as  matter  of  law 
that  he  was  guilty  of  contributory  negligence  in  not  stopping  his> 
horse,  although  it  was  gentle  and  not  afraid  of  cars. 

Same — Same— Signals — Question  for  Jury. — Deceased,  in  ap- 
proaching the  crossing,  with  which  he  was  familiar,  from  a  direction 
in  which  the  view  of  the  railroad  was  somewhat  obstructed  for  some 
distance  to  within  thirty  feet  of  the  track,  was  not  bound  to  rely 
upon  the  sense  of  sight  alone,  but  was  justified  in  relying  upon  the 

*See  Davis  v.  Concord  &  M.  R.  R.  (N.  H.),  19  Am.  &  Eng.  R.  Gas.,. 
N.  S.,  68,  and  noUj  75  et  seq. 
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railroad's  performance  of  its  duty  of  giving*  the  crossing  signals 
when  the  locomotive  was  80  rods  from  the  crossing.  Whether  he  was 
at  liberty  to  rely  upon  it  altogether  was  a  question  for  the  jury. 

Appeal — Review — Findings  of  Fact. — In  such  an  action,  even  if 
defendant's  evidence  on  the  subject  appears  to  the  court  to  be  of  much 
greater  weight  than  plaintiff's,  the  finding  of  the  jury  that  the  cross- 
ing signals  were  not  given  will  not  be  disturbed  on  appeal,  unless 
the  preponderance  of  weight  is  so  great  as  to  show  that  the  jury 
were  influenced  by  passion,  prejudice,  partiality,  or  corruption,  or 
unwittingly  fell  into  a  plain  nlistake. 

Crossings — Care  Required  of  Traveler — Look  and  Listen.* — In 
snch  action,  the  jury  were  instructed  that  it  was  deceased's  duty, 
before  attempting  to  cross  the  track,  "to  take  such  precautions  to 
learn  of  the  approach  of  trains  as  men  of  ordinary  prudence  would 
take  in  like  circumstances."  Held,  that  the  instruction  correctly 
stated  the  law  on  the  subject,  and  that  it  was  not  the  duty  of  the 
court  to  instruct,  as  matter  of  law,  that  it  was  deceased's  duty  to  look 
and  listen  before  making  the  attempt,  as  his  duty  in  this  respect 
depended  upon  the  circumstances. 

Exceptions  by  defendants  from  Belknap  county.    Excep- 
tions overruled, 

Frank  M,  Beck  ford  and  Stone  &  Shannon  ^  for  plaintiff. 
Jeweti  &  Plummer  and  Frank  S,  Streeter,  for  defendants. 

Chasb,  J.     Gate's  uniform  habit  of  slackening  the  speed 
of  his  horse  to  a  walk  at  the  Waukewan  crossing,  and  look- 
ing and  listening  for  the  approach  of  a  train  before  attempt- 
ing to  pass  the  crossing,  tended  to  show  that  he 
did  so  on  his  fatal  trip.    It  was  substantial  evi-  ini^]£bfts  of '*' 

'^  Deceased  as  Evi- 

dence of  the  exercise  of  care  on  that  occasion.  gS2.*°'^^* 

Davis  V.  Railroad,  68  N.  H.  247,  248,  44  Atl. 

388,  and  authorities  cited. 

But  it  is  said  that  this  evidence  proved  too  much  to  be  of 

benefit  to  the  plaintiff;  that,  if  Gate  did  exercise  care  to  that 

•See generally,  Ritzman  v.  Philadelphia  &  R.  R.  Co.  (Pa.),  12  Am. 
A  Eng.  R.  Cas.,  N.  S.,  444,  and  extensive  note^  444  et  seq, ;  Davis  v. 
Concord  &.  M.  R.  R.  (N.  H.),  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  68,  and 
foot-note^  59. 

19  (N  s)  A  &  E  R  Cas— 21 


322  CROSSINGS  ^^}  ^^^ 

(NS) 

Smith  V,  Boston  &  M.  R.  R 

extent,  he  mast  have  discovered  the  approach  of  the  train, 
some-oontribu-    ^^^  conscQuently  must  have  been  guilty  of  neg- 
^SSSffloiScyST    ligence  in  attempting  to  pass  over  the  crossing 
®'^'  ahead  of  it;  that  this  evidence,  in  connection 

with  the  other  evidence  bearing  on  the  question,  is  so  uni- 
form and  weighty  that  impartial  and  reasonable  men  could 
not  arrive  at  different  conclusions  upon  it,  but  must  agree 
that  Gate's  death  was  caused  by  his  own  negligence.  This 
makes  it  necessary  to  examine  the  evidence  sufficiently  to 
ascertain  whether  it  possessed  uniformity  and  weight  to  the 
degree  alleged. 

The  elevated  land  between  the  highway  and  the  railroad 
track,  with  the  house  and  fence  upon  it,  obstructed  the  view 
of  the  track  fron  the  highway  more  or  less.  The  obstruction 
was  greater  at  some  points  than  others.  The  defendants' 
experiments  showed  that,  with  the  conditions  as  they  were 
on  the  evening  when  they  were  made,  the  light  from  the  loco- 
motive and  cars  could  be  seen  above  the  fence,  or  through 
cracks  in  it,  the  tnost,  if  not  all,  of  the  distance  between  the 
house  and  the  crossing.  This  night  was  cloudy,  but  there 
was  a  moon,  while  on  the  night  of  the  accident  it  was  cloudy, 
misty,  and  dark.  The  persons  observing  the  experiments 
knew  that  the  train  was  on  the  track,  and  it  is  fair  to  presume 
were  specially  alert  in  their  efforts  to  see  the  light.  They 
were  there  to  make  observations  with  a  view  of  testifying  in 
the  case,  and  their  attention  was  fixed  upon  the  matter. 
Whether  a  man  of  average  prudence,  about  to  pass  over  a 
grade  crossing,  would  take  the  same  pains  in  attempting  to 
discover  the  lights  of  an  approaching  train,  and  whether  the 
lights  would  be  discovered  without  such  pains,  were  pure 
questions  of  fact.  These  differences  in  the  conditions  be- 
tween the  night  of  the  experiment  and  the  night  of  the  acci- 
dent affect  the  weight  of  the  testimony.  It  was  also  necessary 
to  determine  whether  the  lights  of  the  train  were  in  the  same 
places  and  of  the  same  intensity  as  those  of  the  colliding 
train.  When  Gate  got  opposite  the  end  of  the  fence,  he  could 
see  down  the  railroad  for  some  distance, — ^the  distance  increas- 
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ing  as  he  approached  the  track.  The  engineer  of  the  train, 
who  was  looking  ahead,  did  not  see  Gate's  team  until  he  was 
within  three  or  four  rods  of  it,  and  then  saw  only  the  horse's 
head  and  forward  parts.  They  came  from  behind  the  fence, 
^' right  out  of  the  darkness."  The  curve  in  the  road  caused 
the  headlight  to  send  its  rays  to  the  westerly  side  of  the  track 
until  it  came  near  the  crossing.  It  would  not  be  contrary  to 
reason  to  conclude  from  this  evidence,  accompanied  with  a 
viewi  that  Gate,  by  his  sense  of  sight,  did  not  discover,  and 
by  the  exercise  of  ordinary  care  would  not  have  discovered, 
the  approach  of  the  train  in  season  to  avoid  the  collision. 
If  he  saw  the  train  at  the  moment  when  the  engineer  first  saw 
his  horse,  it  would  not  follow  as  a  matter  of  law 
that  he  was  in  fault  for  not  stopping,  although  SS2r**"*~ 
his  horse  was  gentle,  and  not  afraid  of  the  cars. 
Folsom  V.  Railroad,  68  N.  H.  454,  38  Atl.  209. 

But  Cate  was  not  called  upon  to  rely  upon  the  sense  of  sight 
alone.  It  was  the  duty  of  the  defendants  to  give  two  long  and 
two  short  whistles  when  their  locomotive  was  80  rods  dis- 
tant from  the  crossing.     Pub.   St.  c.  159,  §  6. 


Cate  was  justified  in  relying  upon  a  performance    u^^^um- 
of  this  duty.     State  v.  Railroad,  58  N.  H.  408,       **''   '  "^* 
410;  Nutter  v.  Railroad,  60  N.  H.  483.     Whether  he  was  at 
liberty  to  rely  upon  it  altogether  is  a  question  of  fact,  and 
not  of  law. 

It  must  be  regarded  as  a  fact  that  the  whistle  was  not 
sounded  on  this  occasion.  There  was  competent  evidence 
before  the  jury  tending  to  establish  this  fact.  Its  weight 
depended  largely  upon  the  situations  of  the  wit- 
nesses relative  to  the  crossing  at  the  time  the  p^^"^  °'*^ 
whistle  should  have  seen  sounded,  their  intel- 
ligence, their  habits  of  observation,  their  candor,  and  their 
appearance  generally, — matters  of  which  the  jury  had  advan- 
tages for  judging  which  the  court  do  not  have.  Even  if  the 
defendants'  evidence  appeared  to  the  court  to  be  of  much 
greater  weight  than  the  plaintiff's,  it  ought  not  to,  and  could 
not,  affect  the  finding  here,  nor  at  the  trial  term,  unless  the 
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preponderance  of  weight  is  so  great  as  to  show  that  the  jury 
**were  influenced  by  passion,  prejudice,  partiality,  or  corrup- 
tion, or  unwittingly  fell  into  a  plain  mistake. "  Puller  v. 
Bailey,  58  N.  H.  71 ;  Doughty  v.  Little,  61  N.  H.  365,  369; 
Drown  v,  Hamilton,  68  N.  H.  23,  27,  44  Atl.  79.  The  jury 
found  that  Gate's  want  of  knowledge  of  the  approach  of  the 
train  was  due  to  the  defendants'  fault.  The  fault  referred  to 
seems  to  have  been  the  failure  to  give  the  whistle  for  the 
crossing.  The  finding,  in  effect,  was  that  Gate  relied  upon 
the  whistle  to  notify  him  of  the  approach  of  the  train.  It 
would  not  be  unreasonable  for  a  man  familiar  with  the  two 
crossings  mentioned  in  the  case,  as  Gate  must  have  been,  to 
conclude  that  the  train  would  not  pass  the  second  crossing, 
after  whistling  at  the  first,  until  it  had  whistled  again. 

It  has  been  argued  that  the  cases  of  employees  against 
employers,  in  which  judgments  have  been  directed  for  the 
defendants,  are  authorities  supporting  the  defendants'  motion 
in  this  case.  Allen  v.  Railroad  Go.,  69  N.  H.  271,  39  Atl. 
978,  with  other  cases,  was  cited  upon  this  point,  and  maybe 
taken  as  a  representative  case,  so  far  as  this  argument  is 
concerned.  Allen,  an  experienced  brakeman,  mounted  a 
moving  box  car  so  near  to  an  overhead  bridge,  of  the  exist- 
ence and  character  of  which  he  knew,  that  it  was  his  duty 
to  ascertain  whether  he  was  outside  the  bridge  guard,  if  he 
intended  to  rely  upon  it  to  notify  him  of  his  approach  to  the 
bridge.  If  he  had  looked,  he  would  have  learned  there  was 
no  guard.  Upon  these  facts,  about  which  there  was  no  con- 
flict in  the  evidence,  it  was  held  that  he  assumed  the  risk 
attending  the  passage  under  the  unguarded  bridge.  Under 
the  peculiar  circumstances  of  the  case,  the  railroad's  failure 
to  perform  its  duty  increased  Allen's  responsibility  for  his 
own  safety.  It  certainly  was  not  a  notice  to  him  that  he 
might  safely  attempt  to  pass  the  bridge  as  if  it  were  properly 
guarded  and  he  were  outside  the  telltale.  In  this  case,  if 
Gate  listened  before  attempting  to  cross  the  track,  as  the 
evidence  tends  to  show  that  he  did,  he  heard  no  whistle, 
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because  none  was  sounded.  The  defendants'  failure  of  duty 
in  this  respect,  instead  of  throwing  the  responsibility  for 
Cate's  safety  in  passing  over  the  crossing  upon  him,  was 
notice  to  him  from  the  defendants  that  the  crossing  was  not 
to  be  occupied  by  them.  It  was  an  instance  in  which  acts, 
or  rather  the  omission  of  acts,  spoke  louder  than  words.  As 
has  been  already  said.  Gate  might  be  justified  in  acting  upon 
this  notice.  It  might  properly  be  found  that  men  of  aver- 
age prudence  would  do  so.  In  short,  it  conclusively 
appeared  that  Allen  knew,  or  ought  to  have  known,  of  the 
nature  and  imminence  of  the  danger  to  which  he  was  exposed, 
while  it  is  doubtful,  to  say  the  least,  whether  Gate  knew  of 
the  dangers  that  were  before  him,  or  was  in  fault  for  not 
knowing  of  them.  The  defendants'  motion  to  direct  a  ver- 
dict in  their  favor  was  properly  denied.  This  conclusion  is 
strongly  supported  by  Evans  v.  Railroad  Corp.,  66  N.  H. 
194,  21  Atl.  105,  a  case  closely  resembling  this  in  many  of 
the  facts. 

The  jury  were  instructed  that  it  was  Gate's  duty,  before 
attempting  to  cross  the  track,  ''to  take  such  precautions  to 
learn  of  the  approach  of  trains  as  men  of  ordinary  prudence 

would  take  in  like  circumstances."    The  defend-  ^ , ^ 

ants  admit  that,  ''as  an  abstract  proposition,  T^^^ii££-oLook 
this  was  unexceptionable.''  But  they  say  the  ^  ***"* 
only  precaution  that  can  be  taken  in  such  cases  is  to  look  or 
listen  for  a  train,  or  both;  and,  consequently,  that  the  duty 
is  to  look  or  listen,  and  should  be  so  stated  as  matter  of  law. 
It  is  doubtful,  to  say  the  least,  whether  this  is  the  only  pre- 
caution available  for  the  purpose.  Familiarity  with  the 
manner  in  which  the  railroad  is  operated,  and  the  times 
when  trains  pass  over  it,  might  excuse  a  traveler,  under 
some  circumstances,  from  looking  or  listening  for  a  train 
when  about  to  pass  over  the  crossing.  Other  circumstances 
might  show  an  exercise  of  ordinary  care,  when  there  was  a 
failure  to  look  or  listen.  The  law  does  not  adopt  particular 
circumstances  as  standards  for  measuring  the  degree  of  care 
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required  to  amount  to  ordinary  care.  The  circumstances  in 
negligence  cases  are  too  numerous  and  variable  to  allow  of 
this  course.  The  rule  must  be  so  general  that  it  may  be 
applied  to  the  circumstances  of  any  case.  Accordingly,  the 
standard  adopted  is  the  care  exercised  by  persons  of  average 
prudence  under  the  same  circumstances.  It  may  be — often 
is — difficult  to  determine  what  this  care  would  be  in  a  given 
case.  So  far  as  known,  a  person  may  never  have  been 
called  upon  to  act  under  the  same  circumstances.  The 
question  oftentimes  must  be  determined  by  an  exercise  of 
sound  common  sense,  in  the  light  of  one's  general  knowledge, 
acquired  by  observation  and  experience.  A  jury,  composed, 
as  it  is,  of  12  impartial  men,  drawn  from  different  walks  in 
life,  is  as  capable  of  correctly  determining  such  a  question  as 
a  court  composed  of  a  less  number  of  men,  whose  training, 
occupation,  and  experience  have  not  been  so  favorable  for 
fitting  them  to  form  a  sound  judgment  on  the  question.  It 
certainly  must  be  as  apparent  to  jurymen  as  to  members  of 
the  court  that  a  person  of  average  prudence  will,  under  most 
circumstances,  look  or  listen  for  a  train  when  about  to  pass 
over  a  grade  crossing.  There  is  no  more  likelihood  that  a 
jury  will  be  swayed  by  a  prejudice  or  passion  in  cases  of  this 
kind  than  in  many  other  cases.  If  the  defendants*  views 
were  adopted,  it  would  take  this  class  of  cases  out  from  the 
operation  of  the  general  rule  governing  negligence  cases.  It 
would  also  conflict  with  the  general  spirit  of  the  law  of  the 
state.  There  is  no  sufficient  reason  for  making  such  an 
exception.  The  instruction  given  correctly  stated  the  rule 
of  law  applicable  to  the  circumstances  of  the  case,  and  the 
defendants'  exception  to  it  must  be  overruled. 

The  defendants'  exception  to  the  instruction  as  to  the  rele. 
vancy  of  the  testimony  concerning  Gate's  habit  of  checking 
the  speed  of  his  horse,  and  looking  and  listening  for  trains, 
when  about  to  go  over  the  Waukewan  crossing,  must  also  be 
overruled.  State  v.  Railroad,  52  N.  H.  528.  549,  550.  The 
jury  were  told  that  they  were  to  consider  this  habit  * 'only  as 
having  some  tendency  to  show  that  he  checked  his  horse^ 
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looked,  and  listened  on  the  night  of  the  accident,  as  usual." 
Such  a  consideration  of  it  excludes  its  consideration  as  proof 
that  Cate  was  a  cautious  and  careful  man.  The  defendants' 
request  was  given  in  substance,  and  they  have  no  ground 
for  complaint     Exceptions  overruled. 

Paksons,  J.,  did  not  sit.     The  others  concurred. 


Tbrre  Hautb  &  I.  R.  Co.  <?/  a/. 

V. 

Cox  et  aL 
{Circuit  Court  of  Appeals y  Seventh  Circuity  May  i8y  iSgg,) 

Railroad  Lease  Requiring  Lessee  to  Set  Apart  Certain  Portion  of 
Earnings  for  Lessor — Trust  Fund. — Two  companies,  finding  it  advis- 
able to  unify  the  operation  of  their  railroads,  entered  into  a  lease 
which  provided  that  the  lessee  should  set  apart  out  of  the  gross 
eaming-s  received  by  it  from  the  operation  of  the  lessor's  railroad, 
thirty  per  centum,  to  be  applied  to  the  payment  of  interest  as  it 
matured  upon  the  bonds  of  the  lessor  company,  and  to  the  payment 
of  its  taxes,  etc.  Held,  that  it  was  the  duty  of  the  lessee,  under  the 
terms  of  the  lease,  to  hold  thirty  per  centum  of  the  gfross  eaming-s  of 
the  leased  railroad  as  a  fund  out  of  which  to  pay  the  lessor's  interest 
coupons,  and  that  the  mingling  of  such  fund  with  the  other  moneys 
in  the  lessee's  treasury  was  a  violation  of  its  duty,  as  trustee,  to  the 
lessor  company  and  its  bondholders. 

Same  —  Same  —  Earnings  During  Receivership  —  Preferential 
Claims.* — It  appeared  that  the  receiver  of  the  lessee  company  took 
possession  of  its  estate  when  it  was  benefited  by  thirty  per  centum  of 
the  gross  earnings  of  the  lessor's  railroad  for  the  six  months  next  pre- 
ceding the  receivership  which  should  have  been  set  apart,  under  a  pro- 
vision of  the  lease,  and  applied  for  the  benefit  of  the  lessor  and  its 
bondholders ;  and  that,  at  the  commencement  of  the  receivership,  the 
lessee  was  indebted  for  necessary  railroad  supplies  furnished  within 

*As  to  restoration  where  current  earnings  have  been  diverted 
prior  to  the  receivership  from  the  payment  of  current  debts,  see  note, 
14  Am.  &  Kng.  R.  Cas.,  N.  S.,  818. 
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six  months  prior  to  the  receivership,  and  for  interest  on  its  bonds. 
Heldy  that  the  receiver  was  properly  ordered  to  make  gfood,  out  of 
a  fund  derived  from  setting^  apart  thirty  per  centum  of  the  gross 
earnings  of  the  leased  road  during  the  receivership,  the  loss  to  the 
lessor's  bondholders  by  reason  of  the  lessee's  failure  to  comply  with 
such  provision  of  the  lease,  even  if  the  assets  taken  possession  of  by 
the  receiver  were  not  actually  increased  by  the  amount  which  should 
have  been  set  apart  for  the  bondholders  coming  in  specie,  and  the 
lessor's  railroad  was  operated  at  a  loss  during  the  whole  period  of 
the  lease. 

Same — Ultra  Vires — Subsequent  Statute — Ratification.* — Although 
such  lease  was  ultra  vires  when  entered  into,  because  the  lessee  had 
no  power  to  guarantee  the  lessor's  bonds,  after  the  passage  of  a 
general  statute  authorizing  the  companies  to  enter  into  such  a  lease, 
it  was  validated,  as  to  remainder  of  its  term,  by  the  conduct  of  the 
parties  in  continuing  to  act  as  if  it  was  binding. 

Constitutionality  of  Statute — Class  Legislation. — Such  statute  is 
not  a  special  law,  and  therefore  in  contravention  of  the  Indiana  con- 
stitution, because  its  purpose  was  to  authorize  only  those  railroad 
companies  organized  under  the  laws  of  Indiana  running  to  the 
western  boundary  thereof  to  lease  and  operate  roads  lying  outside  of 
the  state ;  as  the  geographical  position  of  the  state  may  render  west- 
bound roads,  standing  apart,  the  legitimate  subject-matter  of  legis- 
lation. 

Appeal  by  defendants  from  the  circuit  court  of  the  United 
States  for  the  district  of  Indiana.     Affirmed, 

On  and  before  October  30,  1896,  the  Terre  Haute  and 
Indianapolis  Railroad  Company  owned  and  operated  a  line 
of  railroad  extending  from  Indianapolis   to  the  state  line 

between  the  states  of  Indiana  and  Illinois,  and 

Case  Stated. 

as  lessee  operated  the  St.  Louis,  Vandalia  and 
Terre  Haute  Railroad,  extending  from  a  junction  with  the 
Terre  Haute  and  Indianapolis  Railroad  at  said  state  line  to 
East  St  Louis ;  the  Terre  Haute  and  Peoria  Railroad,  extend- 
ing from  a  junction  with  the  St.  Louis,  Vandalia  and  Terre 
Haute  Railroad  near  said  state  line  to  Peoria,  Illinois ;  the 
Terre   Haute   and   Logansport   Railroad,    extending    from 

*As  to  power  of  railroad  to  guaranty  bonds  of  another  company, 
see  Louisville,  etc.,  Ry.  Co.  v,  L/Ouisville  Trust  Co.  (U.  S.),  IS  Am.  & 
Eng.  R.  Cas.,  N.  S.,  346,  and  notes,  373  et  seq. 


Am  &  Engr  LEASES  329 

RCas 

Terre  Haute  &  I.  R.  Co.  v.  Cox 

"Terre  Haute  to  South  Bend,  Indiana;  and  the  Indiana  and 
Lake  Michigan  Railroad,  extending  from  a  junction  with  the 
Terre  Haute  and  Logansport  Railroad  at  South  Bend  to 
St.  Joseph,  Michigan. 

Among  the  provisions  in  the  lease  from  the  Terre  Haute 
and  Peoria  Railroad  to  the  Terre  Haute  and  Indianapolis 
Railroad  Company,  dated  October  1, 1892,  was  the  following : 
*'The  said  Terre  Haute  and  Indianapolis  Railroad  Com- 
pany shall  in  each  and  every  year  of  the  term  demised,  pay 
or  cause  to  be  paid  to  said  Terre  Haute  and  Peoria  Railroad 
Company,  in  the  manner  and  at  the  times  hereinafter 
specified,  thirty  per  centum  of  the  gross  earnings  of  the  de- 
mised property  and  such  percentage  of  the  gross  earnings 
shall  be  paid  without  any  deduction,  abatement  or  diminution 
for  any  cause  whatever ;  and  it  is  expressly  agreed  that  there 
shall  be  paid  out  of  the  aforesaid  thirty  per  centum  the  inter- 
est as  it  matures  on  the  bonds  of  the  Terre  Haute  and  Peoria 
Railroad  Company  of  the  issue  of  $1 ,800,000  of  March  1 ,  1887 , 
which  shall  be  outstanding,  and  of  the  issue  of  $2 ,500,000 > 
of  September  1,  1892,  at  any  time  outstanding;  all  federal, 
state  and  municipal  taxes  and  assessments  imposed  upon 
the  demised  estate ;  all  rentals  for  the  use  of  the  tracks  of 
the  Toledo,  Peoria  and  Western  Railroad,  Illinois  Central 
Railroad  and  Terre  Haute  and  Indianapolis  Railroad,  which 
are  now  used  by  the  party  of  the  first  part. 

''It  is  agreed  that  the  second  party  may  and  shall  pay  the 
interest  on  the  said  bonds  as  the  same  mature,  the  said  taxes, 
assessments  and  rentals  as  they  respectively  become  payable, 
and  such  payments  shall  be  held  to  be  a  discharge  and  pay- 
ment by  the  party  of  the  second  part  on  account  of  said 
thirty  per  centum  of  gross  earnings.  If  the  aggregate  amount 
of  said  interest,  taxes  and  rentals  shall  be  less  than  the 
total  amount  of  said  thirty  per  centum  of  the  gross  earnings, 
the  residue  shall  be  paid  in  cash  to  the  first  party;  should 
the  amount  of  such  interest,  taxes  and  rentals  be  in  excess 
of  the  total  amount  of  said  thirty  per  centum  of  gross  earnings 
in  any  year,  such  excess  shall  be  paid  by  and  be  held  and 
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retained  by  the  said  second  party  as  a  charge  against  the 
party  of  the  first  part  to  be  repaid  or  retained  by  it  out  of 
any  future  excess,  but  without  interest. 

''The  manner  and  times  of  payment  herein  provided  for 
are  as  follows  : 

"Within  sixty  days  after  the  close  of  each  year  ending  on 
the  last  day  of  October,  the  aggregate  gross  earnings  for  the 
whole  year  shall  be  ascertained,  and  the  residue,  if  any,  of 
the  thirty  per  centum  of  said  gross  earnings  remaining  after 
the  payment  of  said  interest,  taxes,  assessments  and  rentals 
by  the  party  of  the  second  part,  as  herein  provided,  shall  be 
paid  to  the  party  of  the  first  part." 

A  provision  in  the  lease  under  which  the  Indianapolis 
Company  was  operating  the  St.  Louis,  Vandalia  and  Terre 
Haute  Railroad  provides  that  the  lessees  shall  receive  seventjr 
per  centum  of  the  gross  receipts  derived  from  the  operation, 
of  the  demised  property  as  a  consideration  for  working  and 
maintenance  expenses,  the  remaining  thirty  per  centum  to  be 
appropriated,  (l)  to  the  payment  of  interest  on  the  first  and 
second  mortgage  bonds  of  the  lessor  company;  and  (2)  the 
surplus  of  said  thirty  per  centum  to  be  paid  over  to  the  lessor 
company  semi-annually,  to  be  disposed  of  by  it  for  the  benefit 
of  its  stockholders. 

There  is  a  further  provision  that  if  the  thirty  per  centum 
shall  not  be  sufficient  in  amount  to  protect  the  interest  on 
the  mortgage  bonds,  and  the  sinking  fund  therefor  as  they 
mature  from  time  to  time,  together  with  the  payment  of  taxes 
and  proper  cost  of  maintaining  organizations,  the  lessee  shall 
advance  for  the  lessor  whatever  amount  may  be  needed  to  be 
accounted  for  under  the  yearly  averages  of  the  lease  during 
its  existence. 

October  30,  1896,  the  appellees,  Cox  and  Blair,  citizens  of 
the  State  of  New  Jersey,  and  appellee,  Paul,  a  citizen  of  the 
State  of  Pennsylvania,  in  behalf  of  themselves  and  all  other 
holders  of  bonds  issued  under  and  sectored  b3'  two  deeds  of 
trust  executed  by  the  Peoria  Company  under  dates  respec- 
tively  of    March  1,    1877,  and  in  September  1,   1892,  wha 
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should  come  in  and  contribute  to  the  expense  of  the  suit> 
brought  their  bill  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Indiana  against  the  Indianapolis 
Company,  a  corporation  of  Indiana,  for  specific  per- 
formance of  the  foregoing  provision  of  the  lease  of 
the  Peoria  Company  requiring  the  lessee  to  apply  thirty 
per  centum  of  the  gross  earnings  of  the  demised  property  to 
the  payment  of  interest  on  the  lessor  company's  bonds,  and 
enjoining  lessee  from  appropriating  such  thirty  per  centum 
of  the  gross  earnings,  except  as  in  the  lease  specified ;  and 
if  necessary  for  the  appointment  of  a  receiver  of  the  funds 
received  by  the  lessee  arising  from  the  operation  of  the  various 
lines  leased,  or  if  the  lessee  be  insolvent,  for  the  appointment 
of  a  receiver  to  operate  the  lessee's  road,  and  the  leased  lines. 
Before  answer  the  bill  was  amended  by  averring  the  insol- 
vency of  the  lessee  railroad. 

November  13,  1896,  the  Indianapolis  Company  answered 
admitting  insolvency. 

On  the  same  day  the  cause  was  heard  upon  the  bill  and 
answer,  and  the  lessee  railroad  united  in  the  motion  for  the 
appointment  of  a  receiver.  Volney  T.  Malott  was  appointed 
receiver  of  the  lessee  railroad  and  of  its  leased  lines 
situated  in  the  states  of  Indiana,  Illinois  and  Michigan. 

The  decree  appointing  the  receiver  contains  the  following 
provisions : 

*'And  it  is  further  ordered,  adjudged  and  decreed  that  the 
said  receiver  shall  keep  true  and  accurate  books  of  account 
showing  the  receipts  derived  from  the  operation  of  the  said 
railroads,  and  the  manner  and  purpose  of  the  expenditures 
thereof,  and  that  in  said  books  of  account  he  keep  separate 
and  distinct  accounts  showing  the  amount  of  the  gross  earn- 
ings derived  from  the  operation  of  the  Terre  Haute  and  Peoria 
Railroad  Company,  and  in  like  manner  separate  accounts 
showing  the  gross  earnings  derived  from  the  operation  of  each 
of  the  other  railroads  leased  by  the  said  defendant  company, 
and  separate  accounts  showing  the  gross  earnings  derived 
from  the  operation  of  the  railroad  of  the  defendant  company 
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itself.  That  thirty  per  cent,  of  the  gross  earnings  derived 
from  the  operation  of  the  said  Terre  Haute  and  Peoria  Rail- 
road Company,  and  twenty-five  per  cent,  of  the  gross  earn- 
ings derived  from  the  operation  of  the  Terre  Haute  and 
Logansport  Railroad  Company,  and  of  the  Indiana  and  Lake 
Michigan  Railroad  Company,  respectively,  and  thirty  per 
cent,  of  the  gross  earnings  derived  from  the  operation  of  the 
St.  Louis,  Vandalia  and  Terre  Haute  Railroad  Company,  be 
respectively  set  apart  and  held  by  the  said  receiver,  as  a 
separate  and  distinct  fund  in  each  case,  be  deposited  by  him 
in  separate  bank  accounts,  specially  designated  so  as  to 
indicate  the  property  from  which  such  deposits  are  derived  in 
each  case,  and  that  no  part  of  such  percentage  so  set  apart 
and  deposited  be  paid  out  or  applied  except  on  the  special 
order  of  this  court,  made  upon  notice  to  the  complainants 
herein  or  their  solicitors,  and  such  other  parties  as  may  here- 
after appear  in  this  cause. 

**And  said  receiver  shall  make  monthly  reports  to  this 
court  showing  the  receipts  aforesaid,  and  the  cost  of  opera- 
tion of  each  of  the  said  leased  lines  and  of  the  main  line  of 
railroad,  and  also  showing  the  method  by  which  the  incomes 
and  expenses  of  said  lines  are  respectively  ascertained,  and 
in  case  the  balance  of  the  gross  earnings  derived  from  the 
operation  of  any  of  the  said  leased  lines  shall  be  insufficient 
to  meet  the  expenses  of  the  same,  then  the  said  receiver  shall 
advance  and  meet  any  such  deficiency  out  of  the  gross 
earnings  of  the  main  line  of  railroad  of  the  said  defendant 
company  if  the  same  shall  be  sufficient  therefor,  and  if  not 
sufficient,  he  shall  report  the  matter  to  this  court,  and  apply 
for  instructions  in  the  premises,  having  first  given  notice  to 
all  parties  to  this  suit  of  the  time  and  place  of  such  applica- 
tion.'' 

The  receiver's  report  for  the  month  of  October,  1897,  shows 
that  *'he  has  kept  separate  and  distinct  accounts  showing 
the  amount  of  the  gross  earnings  derived  from  the  operation 
of  the  Terre  Haute  and  Peoria  Railroad  property,  of  the  St. 
Louis,  Vandalia  and  Terre  Haute  Railroad  property,  of  the 


Am  St  Engr  LBASBS  333 

RCaa 

Terre  Haute  A  I.  R.  Co.  v\  Cox 

Tene  Haute  and  Logansport  Railroad  property  aod  of  the 
Indiana  and  Lake  Michigan  Railway  property,  and  has  set 
ai;>art  to  the  separate  and  distinct  funds  the  required  percent- 
ages of  the  gross  earnings  of  each  of  said  properties ;  that 
under  the  direction  of  this  court  *  *  ♦  he  has  paid  out 
of  the  said  funds  the  amounts  for  purposes  hereinafter  shown, 
and  after  making  the  deductions  of  those  amounts  the  several 
funds  stand  as  follows,  to  wit:  Vandalia  fund,  $119,468.54; 
Logansport  fund,  $53,831.48;  Lake  Michigan  fund,  $14,- 
692.47;  Peoria  fund,  $68,971.45.'' 

In  the  receiver's  report  the  Peoria  fund,  in  detail,  is  arrived 
at  as  follows : 

"Balance  forward  $57,752.38 

30  per  cent.  October,  1897,  eaming-s 13,202.40 

$70,954.78 
I/ess  track  rentals  for  October,  1897,  T.  H.  & 

I.  R.  R.  Co 250.00 

Illinois  Central  R.  R.  Co 1,083.33 

T.  P.  &  W.  R.  R.  Co 650.00       1,983.33 

Balanceon  hand $68,971.45." 

The  lease  of  the  Terre  Haute  and  Peoria  Railroad  Com  - 
pany  to  the  Terre  Haute  and  Indianapolis  Railroad  Company 
further  provides  that  the  lessee  should  by  suitable  indorse  - 
ment  guarantee  the  payment  of  the  principal  and  interest  of 
said  bonds.  Pursuant  to  this  provision  the  guarantee  of  the 
lessee  was  indorsed  upon  the  bonds. 

It  appears  that  for  the  year  ending  October  31,  1893,  the 
gross  earnings  of  the  Peoria  Company  were  $449,520.33 ;  for 
the  year  ending  October  31,  1894,  $404,914.69;  and  for  the 
year  ending  October  31,  1895,  $445,483.00. 

It  is  averred  in  the  bill  upon  which  the  receiver  was 
appointed,  and  nowhere  denied,  that  the  amount  of  gross 
earnings  received  from  the  Peoria  Railroad  by  the  Indianapo- 
lis Company  from  the  31st  of  October,  1895,  to  September  1, 
1896,  was  about  $340,000.00,  and  that  said  earnings  would, 
on  October  31,  1896,  be  about  $400,000.00;  but  that  the  said 
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earnings  so  received  by  the  said  Indianapolis  Company  were 
by  it  paid  into  its  treasury,  and  mingled  with  any  and  all  of 
its  other  moneys,  and  that  no  part  was,  in  any  way,  specifi- 
cally set  aside  as  a  special  fund  for  the  payment  of  the  sums 
provided  for  in  the  lease. 

It  is  averred,  also,  and  not  denied,  that  thirty  per  centum 
of  the  gross  earnings  of  the  Peoria  Railroad,  from  the  first  of 
October,  1892,  were  appropriated  by  the  Indianapolis  Com- 
pany ;  and  that  the  payments  of  the  purposes  provided  for  in 
the  lease  include  interest  on  the  bonds  of  the  Peoria  Railroad 
to  and  including  March  1,  1896.  The  first  failure  to  make 
such  appropriation  was  upon  the  interest  coupons  falling  due 
September  1,  1896. 

The  Acts  of  the  General  Assembly  of  the  State  of  Indiana 
relating  to  the  power  of  railway  companies  to  guarantee  the 
bonds  of  other  railway  companies  are  as  follows :  "That  the 
board  of  directors  of  any  railway  company  organized  under 
and  pursuant  to  the  laws  of  the  state  of  Indiana,  whose  line 
of  railway  extends  across  the  state  in  either  direction,  may, 
upon  the  petition  of  the  holders  of  a  majority  of  the  stock  of 
such  railway  company,  direct  the  execution  by  such  railway 
company  of  an  indorsement  guaranteeing  the  payment  of  the 
principal  and  interest  of  the  bonds  of  any  railway  company 
organized  under  or  pursuant  to  the  laws  of  any  adjoining 
state,  the  construction  of  whose  line  or  lines  of  railway 
would  be  beneficial  to  the  business  or  traffic  of  the  railway  so 
endorsing  or  guaranteeing  such  bonds.''     Act  March  8, 1883, 

§1. 

Also,  "That  any  and  all  leases  or  operating  agreements 
entered  into  since  the  first  day  of  June,  A.  D.  1892,  by  and 
between  a  railroad  company  under  the  laws  of  the  state  of 
Illinois,  with  authority  to  construct  and  operate  a  railroad 
to  the  western  boundary  line  of  the  state  of  Indiana,  and  a 
railroad  company  organized  under  the  laws  of  the  state  of 
Indiana,  with  authority  to  construct  its  railroad  to  the  bound- 
ary line  aforesaid,  by  the  terms  of  which  the  railroad  com- 
pany of  this  state  is  to  take   possession  of  and   operate 
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the  railroad  and  property  of  said  company  of  the  state  of 
Illinois  upon  terms  and  conditions  in  any  such  lease  or 
operating  contract  specified  are  hereby  made  of  the  same 
force  and  effect  as  if  the  authority  on  the  part  of  the  Indiana 
company  to  make  and  perform  a  lease  or  operating  contract 
of  a  railroad  in  the  state  of  Illinois  had  at  the  date  thereof 
been  fully  conferred  and  granted  under  the  laws  of  the  state 
of  Indiana."     Act  Feb.  20,  1893,  §  1. 

January  6,  1898,  the  appellees  filed  their  petition  in  the 
court  below  praying  for  an  order  directing  the  receiver  to 
pay  the  interest  on  the  bonds  of  the  Peoria  Company  falling 
due  September  1,  1896,  out  of  the  balance  to  the  credit  of 
the  Peoria  fund. 

This  petition  the  Indianapolis  Company  answered,  aver- 
ring that  it  was  indebted  to  sundry  unsecured  creditors  in  the 
sum  of  $726,074.94  with  interest;  $154,766  of  which  was  for 
supplies  purchased  within  six  months  prior  to  the  appoint* 
ment  of  the  receiver ;  and  $213,522  for  cars  purchased  of  and 
delivered  to  it  by  the  Pittsburg  Locomotive  and  Car  Works, 
also  within  six  months  prior  to  the  appointment  of  the  receiver ; 
and  that  a  suit  was  pending  in  the  Superior  Court  of  Marion 
County,  Indiana,  on  behalf  of  the  State  of  Indiana  against 
the  railroad  company,  to  recover  two  millions  of  dollars 
claimed  to  be  due  under  its  original  charter. 

The  answer  further  averred  that  the  receiver  had  not  real- 
ized any  net  earnings  from  the  operation  of  the  Peoria  Rail- 
road, but  had  operated  it  at  a  loss  amounting  on  October  31, 
1897,  to  $13,692.75  ;  that  the  money  known  as  the  Peoria  fund 
did  not  represent  the  earnings  of  the  receiver  from  the  Peoria 
Railroad,  but  was  earned  by  the  receiver  in  the  operation  of 
the  Indianapolis  Railroad ;  that  the  appellees  had  no  lien  on 
said  fund ;  that  if  the  receiver  were  to  pay  the  rentals  as  stipu- 
lated in  the  lease,  the  loss  in  the  operation  of  the  Peoria  Rail- 
road up  to  October  31,  1897,  would  amount  to  $82,644.20,  as 
shown  by  the  receiver's  report  on  file;  that  the  loss  of  the 
defendant  in  operating  the  Peoria  Railroad  under  said  lease 
amounts  to  $380,145.83  up  to  October  31 ,  1896 ;  that  the  Peoria 
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Company  is  indebted  to  the  Indianapolis  Company  for  sundry 
sums  of  money  amounting  to  $1 ,267 .91  for  betterments  accru- 
ing prior  to  the  appointment  of  the  receiver. 

The  answer  challenges  the  guarantee  of  the  bonds  of  the 
Peoria  Company  by  the  Indianapolis  Company  as  ultra  vires ; 
insisted  that  the  money  in  the  hands  of  the  receiver  should 
be  distributed  first  among  the  company's  creditors  who  fur- 
nished supplies  and  equipments  within  six  months  prior  to 
the  appointment  of  the  receiver,  and  that  the  residue  should 
be  paid  ratably  to  the  unsecured  creditors ;  and  prays  for  a 
direction  by  the  court  relieving  the  receiver  from  any  obliga- 
tion to  the  Peoria  Company  beyond  the  net  earnings  of  said 
road. 

The  Pennsylvania  Company  filed  an  intervening  petition, 
showing  that  within  six  months  prior  to  the  appointment  of 
the  receiver  the  Pittsburg  Locomotive  and  Car  Works  sold  and 
delivered  to  the  Indianapolis  Company  for  use  upon  the  line 
between  Indianapolis  and  St.  Louis  twenty-two  locomotives^ 
for  the  purchase  price  of  which  the  Indianapolis  Company 
executed  its  notes  amounting  in  the  aggregate  to  $215,522, 
bearing  interest  at  the  rate  of  five  per  centum,  one  falling  due 
December  1, 1896,  and  one  on  the  first  day  of  each  succeeding 
month;  that  the  petitioner  is  the  owner  of  seventeen  of  such 
notes  on  which  there  was  due  from  the  Indianapolis  Company 
for  principal  and  interest  $90,595.87;  that  the  petitioner  has 
no  security  for  said  debt.  The  petition,  in  effect,  adopts 
the  averments  of  the  answer  respecting  the  indebtedness  of  the 
Indianapolis  Company,  the  losses  from  the  operation  of  the 
Peoria  Railroad,  and  the  manner  in  which  the  Peoria  fund 
is  computed,  and  charges  that  the  guarantee  provided  for  in 
the  lease  is  ultra  vires^  and  prays  for  a  distribution  of  the 
fund  ratably  between  the  petitioner  and  other  creditors  falling 
within  the  six  months'  rule. 

The  Vandalia  Company  also  intervened,  filing  its  petition^ 
averring  that  there  is  due  to  it  from  the  Indianapolis  Company 
for  rentals  up  to  November  14,  1896,  under  the  lease  of  Feb- 
ruary 10,  1868,  the  sum  of  $63,989.15  with  interest ;  that  there 
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is  also  due  a  balance  of  $119,396.04  on  account  of  rentals  due 
to  it  under  said  lease  from  the  time  of  the  appointment  of  the 
receiver  to  October  31, 1897 ;  and  praying  that  the  $119,396  04 
to  the  credit  of  the  Vandalia  fund  be  paid  to  the  petitioner 
on  account  of  rentals,  and  that  the  railroad  company  be  also 
required  to  pay  to  the  petitioner  the  further  sum  of  $63,989.15 
with  interest  thereon. 

March  19,  1898,  the  following  order  was  entered  by  the 
Circuit  Court:  **And  the  court  having  fully  considered  the 
matters  and  things  set  forth  in  said  petition  and  in  the  answer 
thereto  of  said  The  Terre  Haute  and  Indianapolis  Railroad 
Company,  defendant  herein,  and  being  fully  advised  in  the 
premises,  finds  that  the  prayer  of  the  said  petition  should  be 
granted. 

**It  is  therefore  ordered  by  the  court  that  Volney  T.  Malott, 
receiver  herein,  be  and  he  is  hereby  directed  to  apply  the  sum 
of  $55,750,  and  in  addition  so  much  as  may  be  necessary,  of 
the  fund  now  in  his  possession  arising  from  setting  apart 
thirty  percent,  of  the  gross  earnings  of  the  Terre  Haute  and 
Peoria  Railroad  property,  known  and  designated  as  the  Peoria 
Fund,  to  the  payment  of  the  coupons  which  fell  due  Septem- 
ber!, 1896,  on  all  the  outstanding  mortgage  bonds  of  the 
Terre  Haute  and  Peoria  Railroad  Company,  together  with 
interest  on  said  coupons  at  the  rate  of  six  per  cent,  per  annum, 
from  September  1,  1896,  until  the  amount  necessary  to  pay 
said  coupons  is  deposited  for  that  purpose  in  the  City  of  New 
York,  State  of  New  York.'* 

Prom  this  order  each  of  the  appellants  prosecutes  its  several 
appeal  to  this  court. 

Lawrence  Maxwell^  for  appellants. 

John  G,  Williams  and  George  IV,  Wickers  ham ,  for  appel- 
lees. 

Before  Jenkins  and  Grosscup,  Circuit  Judges,  and  Sea- 
man, District  Judge. 

After  stating  the  facts  as  above,  Grosscup,  Circuit  Judge, 
delivered  the  opinion  of  the  court. 

19  (N  s)  A  «fe  E  R  Cas— 22 


338  LEASES  Vol  XIX 

(N  s) 

Terre  Haute  A  I.  R.  Co.  v.  Cox 

The  lease,  whereby  the  Indianapolis  Company  obtained 
possession  of  the  Peoria  Railroad,  entered  into  October  1» 
1892,  in  effect  provides,  that  out  of  the  )^oss  earnings  received 
by  the  former  company  from  the  operation  of  the  latter  rail  - 
road,  thirty  per  centum  shall  be  set  apart,  to  be  applied,  (a) 
to  the  payment  of  interest  as  it  matures  upon  the  bonds  of 
the  Peoria  Company,  (b)  to  the  payment  of  all  the  Peoria 
Company's  taxes  and  assessments,  federal,  state  and  munic- 
ipal, (c)  to  the  payment  of  rentals  for  the  use  of  the  tracks 
of  other  roads  which,  under  an  existing  arrangement,  were 
used  by  the  Peoria  Company  ;  and  (e)  the  residue,  if  any,  to 
be  paid  to  the  Peoria  Company. 

Prom  the  date  of  this  lease  until  September  1,  1896,  a 
period  of  nearly  four  years,  the  Peoria  Railroad  was  operated 
by  the  Indianapolis  Company,  and  the  sums  contemplated — 
thirty  per  centum  of  the  gross  earnings — were,  from  time  to 
time,  set  apart  and  applied,  as  provided  for  in  the  lease. 
March  1,  1896,  the  last  appropriation,  in  pursuance  of  this 
provision  of  the  lease,  was  made.  September  1,  1896,  the 
Indianapolis  Company,  for  the  first  time,  refused  to  set  any 
sum  apart  from  the  gross  earnings  of  the  Peoria  Railroad 
for  the  payment  of  interest  on  the  Peoria  Company's  bonds. 
This  refusal,  covering  the  earnings  of  the  road  from  March 
1,  1896,  until  September  1,  1896,  is  the  occasion  of  the  con- 
troversy before  the  court. 

It  is  apparent  from  the  record  that  if  the  Indianapolis 
Company  is  under  obligation,  under  the  terms  of  the  lease, 
to  hold  thirty  per  centum  of  the  gross  earnings  of  the  Peoria 
Railroad  as  a  fund  out  of  which  to  pay  the  Peoria  Company's 
interest  coupons,  the  mingling  of  this  thirty  per  centum  with 
the  other  moneys  in  the  company's  treasury  was  a  violation 
of  its  duty,  as  trustee,  to  the  Peoria  Company  and  its  bond- 
holders. Counsel  for  the  appellant,  however,  challenge  the 
proposition  that  the  provisions  of  the  leaee  amount  to  an 
appropriation  in  prcesenti  of  the  earnings  of  the  Peoria  Rail- 
road, and  that  the  Indianapolis  Company  stands  in  the 
attitude  of  a  trustee  to  the  Peoria  Company  and  its  bond- 
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holders.     The  contention  thus  raised  lies  at  the  threshold  of 
this  case. 

In  Bradley's  Case,  Ridg.  t.  Hardw.  194,  a  promise  had 
been  made  by  the  debtor  to  pay  the  creditor  out  of  a  specific 
debt  due  to  the  debtor  from  another.  The  bill  was  to  stay 
the  money  in  the  hands  of  the  third  person  (the  debtor's 
debtor),  for  fear  that  the' debtor,  upon  receiving  it,  would 
misapply  it.  The  bill  was  dismissed  by  Lord  Hardwicke, 
who  said : 

**If  a  debtor  promises  to  pay  his  creditors  out  of  the  money 
to  be  recovered  in  a  certain  suit,  and  on  the  faith  of  this 
promise  the  creditor  forbears  to  sue  him,  this  creates  no 
specific  lien  on  the  money  recovered." 

In  Trist  v.  Child,  21  Wall.  441,  22  L.  Ed.  623,  the  defend- 
ant had  a  claim  against  the  United  States  government  out 
of  which,  when  collected,  he  promised  to  pay  the  plaintiff 
twenty-five  per  centum.  The  claim  having  been  allowed, 
a  bill  was  filed  to  enjoin  the  defendant  from  withdrawing 
the  money  from  the  Treasury  until  he  had  complied  with 
his  agreement  to  pay  the  plaintiff.  The  plaintiff's  conten- 
tion was  that,  under  the  circumstances,  he  had  a  lien  upon 
the  fund.     In  disposing  of  this  contention,  the  court  said : 

"It  is  well  settled  that  an  order  to  pay  a  debt  out  of  a 
particular  fund  belonging  to  the  debtor  gives  to  the  creditor 
a  specific  equitable  lien  upon  the  fund,  and  binds  it  in  the 
hands  of  the  drawee.  A  part  of  the  particular  fund  may  be 
assigned  by  an  order,  and  the  payee  may  enforce  payment 
of  the  amount  against  the  drawee.  But  a  mere  agreement 
to  pay  out  of  such  fund  is  not  sufficient.  Something  more 
is  necessary.  There  must  be  an  appropriation  of  the  fund 
pro  tanto,  either  by  giving  an  order  or  by  transferring  it 
otherwise  in  such  a  manner  that  the  holder  is  authorized  to 
pay  the  amount  directly  to  the  creditor  without  the  further 
intervention  of  the  debtor." 

Dillon  V.  Barnard,  21  Wall.  430,  22  L.  Kd.  673,  was  a 
case  in  which  a  contractor  was  engaged  in  the  construction 
of  a  portion  of  a  railroad,  under  a  contract  with  the  railroad 
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company  assented  to  by  two  of  the  trustees  under  the  rail- 
way's mortgage,  whereby  payments  were  to  be  made 
monthly  of  ninety  per  centum  of  the  work  done,  and  the 
remaining  ten  per  centum  to  be  paid  after  the  completion  of 
the  work. 

The  object  of  the  railway  mortgage  was  to  provide  for, 
and  retire  all,  then  existing  mortgage  debts  and  prior  liens 
upon  the  line  of  road,  and  to  complete  and  equip  the  road, 
the  latter  including  the  complaining  contractor's  work. 
Before  the  payment  of  the  ten  per  centum  the  railroad  com- 
pany became  bankrupt.  The  contractor  contended  that,  un- 
der the  purpose,  object,  intention,  and  understanding  of  the 
parties,  the  railway  company's  obligation  to  the  contractor 
for  the  work  done  became  a  charge  upon  the  proceeds  of  the 
sales  of  the  bonds ;  and  that  the  money  thus  realized  became 
appropriated  to,  and  ought  to  have  been  used  for,  the  dis- 
charge of  the  debt  due  to  the  contractor. 

In  deciding  the  case,  Justice  Piki<d  said : 

*'In  support  of  his  pretension  he  insists  that  under  the 
indenture  his  contract,  when  it  obtained  the  assent  of  two  of 
the  trustees,  became  a  charge  upon  the  moneys  received  by 
the  corporation  from  the  sate  of  the  bonds ;  that  the  trustees 
under  the  mortgage  and  the  corporation  thereupon  became 
trustees  for  his  benefit  of  the  proceeds  thus  received,  and 
were  bound  to  apply  them  to  pay  his  debt ;  that  by  their 
failure  to  have  the  proceeds  thus  applied,  and  by  expending 
them  in  acquiring  new  property  and  improving  that  already 
possessed,  the  charge  upon  the  proceeds  became  attached  to 
the  property  in  the  hands  of  the  trustees  thus  added  to  and 
improved;  and  that  this  charge  is  entitled  to  preference  over 
the  lien  of  the  bondholders. 

"The  positions  thus  asserted  must  find  their  support,  if  at 
all,  in  the  provisions  of  the  indenture  of  mortgage.  If  not 
sustained  there  they  are  not  sustained  anywhere.  *  *  * 
The  instrument  was  executed  to  secure  the  payment  of  the 
mortgage  bonds;  it  so  declares  on  its  face.  It  nowhere 
indicates  any  design  to  secure  the  contractors ;  its  language 
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is,  'that  for  the  better  securing  and  more  sure  payment  of  the 
sums  of  money  mentioned  in  the  said  mortgage  bonds,  and 
each  of  them,'  the  indenture  is  executed.  *  *  *  The 
contractors  are  not  parties  to  the  indenture,  and  are  not  en- 
titled to  claim  as  against  those  parties  any  benefit  under  its 
provisions,  except  that  upon  the  assent  being  given  to  their 
contracts  the  use  of  the  moneys  for  their  payment  is  per- 
missible. They  are,  so  far  as  the  agreement  is  concerned, 
strangers  to  the  instrument.  The  written  assent  to  contracts 
on  the  part  of  one  of  the  trustees,  was  not  required  for  their 
protection,  but  as  an  additional  safeguard  to  the  bondhold- 
ers against  an  improvident  use  of  the  funds  of  the  corpora- 
tion. *  *  *  The  present  case,  notwithstanding  the  largeness 
of  the  plaintiff's  demand,  is  not  different  in  its  essential 
features  from  those  cases  of  daily  occurrence,  where  the  ex- 
pectation of  a  contractor,  that  funds  of  his  employer  derived 
from  specific  sources  will  be  devoted  to  the  payment  of  his 
services  or  materials,  is  disappointed.  Such  expectation, 
however  reasonable,  founded  even  upon  the  express  promise 
of  the  employer  that  the  funds  shall  be  thus  devoted,  of 
itself  avails  nothing  in  favor  of  the  contractor.  Before  there 
can  arise  any  lien  on  the  funds  of  the  employer,  there  must 
be,  in  addition  to  such  express  promise,  upon  which  the 
contractor  relies,  some  act  of  appropriation  on  the  part  of 
the  employer  depriving  himself  of  the  control  of  the  funds, 
and  conferring  upon  the  contractor  the  right  to  have  them 
applied  to  his  payment  when  the  services  are  rendered  or 
the  materials  are  furnished.  There  must  be  a  relinquishment 
by  the  employer  of  the  right  of  dominion  over  the  funds,  so 
that  without  his  aid  or  consent  the  contractor  can  enforce 
their  application  to  his  payment  when  his  contract  is  com- 
pleted." 

In  Rogers  v.  Hosack's  Adm'r,  18  Wend.  319,  cited  with 
approval  in  Trist  v.  Child,  supra,  there  was  a  covenant  on 
the  part  of  one  Gracie  to  pay  Rogers  &  Sons  **out  of  any 
moneys  received  from  the  French  government,  on  account  of 
certain  large  claims  and  demands  which  Gracie  had  against 
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the  French  government,"  and  that  the  same  should  '*be  paid 
out  of  said  moneys  when  and  as  soon  as  the  same  should  be 
received  by  said  Archibald  Gracie,  his  executors,  adminis- 
trators or  assigns."  This  was  held  to  create  no  equitable 
assignment  or  trust,  the  court  saying: 

''Here  is  no  assignment,  no  mortgage  or  pledge,  no  order» 
or  any  other  specific  appropriation  of  the  French  funds,  but 
a  mere  covenatit  to  pay  them  over  on  their  being  obtained  by 
the  covenantor." 

It  is  needless  to  pursue  this  class  of  cases  further.  Those 
already  cited  illustrate,  with  sufficient  definiteness,  the  lines 
pursued  by  the  courts  in  denying  claims  for  liens  in  cases  of 
that  character.  The  doctrine  on  which  they  go  may  be 
summed  up  in  the  following  paragraph  from  2  Hare  &  W. 
Lead.  Cas.  p.  233 : 

*'A  covenant  on  the  part  of  the  debtor  to  apply  a  particu- 
lar fund  in  payment  of  the  debt  as  soon  as  he  receives  it, 
will  not  operate  as  an  assignment,  for  it  does  not  give  the 
covenantee  a  right  to  the  fund,  save  through  the  covenantor, 
and  looks  to  a  future  act  on  his  part  as  the  means  of  render- 
ing it  effectual." 

In  none  of  these  cases  did  the  party  claiming  the  lien  con- 
tribute any  property  to  a  common  undertaking;  in  none  of 
them  was  the  fund  under  consideration  the  fruit  of  a  joinder 
of  proi)erty  interests.  In  each,  the  fund  in  question  arose 
out  of  property  rights  that  belonged  solely  to  the  party 
resisting  the  claim  of  lien,  and  that,  but  for  his  promise  to 
set  apart  a  portion  of  the  fund,  remained  his  sole  property. 
There  was  no  change  of  dominion,  no  setting  apart  of  a  por- 
tion, no  present  act  of  appropriation,  as  distinguished  from 
a  mere  promise  to  that  end.  A  lien  of  the  character  claimed 
can  not  rest  in  a  mere  personal  promise ;  it  must  grow  out 
of  some  circumstance  or  act  entering  into  the  creation  of  the 
fund — some  equity  founded  in  facts — other  than  the  mere 
word  of  the  party  that  a  trust  will  be  observed. 

The  case  we  are  now  considering  is  clearly  distinguished, 
in  this  controlling  respect,  from  those  cited.     Two  railroad 
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companies,  each  possessing,  and  separately  operating,  a 
railroad,  found  it  advisable  to  unify  the  operation  of  their 
roads.  They  chose,  in  the  execution  of  the  project,  that  one 
company  should  operate,  as  one  line,  both  roads.  The 
undertaking  was,  in  a  certain  sense,  a  joint  one;  each  con- 
tributed a  part  of  the  means  whereby  it  should  be  carried 
out.  It  certainly  was  within  legal  competency,  either  that 
the  operating  company  should  pay  a  strict  rental  for  the  use 
of  the  other's  property,  or  that  the  earnings  of  the  road, 
gross  or  net,  as  an  entirety — the  fruit  of  the  joint  enterprise — 
should  be  divided  according  to  the  agreement  of  the  parties. 

An  inspection  of  the  lease  shows  that  the  rental  alternative 
was  not  adopted.    The  language  is : 

"The  said  Terre  Haute  and  Indianapolis  Railroad  Com- 
pany shall  in  each  and  every  year  of  the  term  demised,  pay 
or  cause  to  be  paid  to  said  Terre  Haute  and  Peoria  Railroad 
Company,  in  the  manner  and  at  the  times  hereinafter 
specified,  thirty  per  centum  of  the  gross  earnings  of  the 
demised  property." 

There  is  no  word  respecting  rentals;  there  is  no  plain 
inference  that  the  thirty  per  centum  thus  agreed  upon  shall 
be  a  mere  measure  of  rentals.  It  is,  as  indisputably  as 
language  can  make  it,  a  plain  division  of  the  earnings 
between  the  parties  whose  properties,  taken  together,  pro- 
duce the  earnings.  Unless  an  arrangement  for.  division  of 
earnings,  as  earnings,  is  in  law  an  impossibility,  the  lan- 
guage employed  can  bear  no  interpretation,  other  than  a 
contemplated  division  of  earnings,  as  earnings.  It  is  framed 
to  exactly  fit  the  expression  of  such  a  purpose. 

It  is  not  insisted  that  this  agreement  amounted,  at  law,  to 
an  assignment  of  the  moneys  to  be  earned  in  futuro ;  but  we 
are  unable  to  see  why,  in  equity,  upon  the  interpretation  we 
have  given  to  the  lease,  the  thirty  per  centum  is  not, 
immediately  upon  receipt,  already  set  apart  and  appropriated 
to  the  obligations  of  the  Peoria  Company  named  in  the  lease. 
What  dominion  in  equity  does  the  Indianapolis  Company 
possess,  except  to  apply   this  portion   to  the    objects  set 
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forth?  The  money  constituting  the  thirty  per  centum,  as 
well  as  the  remaining  seventy  per  centum,  is,  it  is  true, 
physically  in  possession  of  the  Indianapolis  Company,  but 
equitably  and  beneficially  becomes,  the  moment  it  is  earned, 
the  property  of  the  Peoria  Company,  for  the  purpose  of  pay- 
ing interest  on  its  bonds,  its  taxes,  rentals,  etc. 

It  is  clear  to  us,  then,  that  in  the  case  under  consideration 
the  duty  of  the  Indianapolis  Company,  in  respect  to  the 
thirty  per  centum  of  gross  earnings,  does  not  arise  out  of  its 
BauroadLMBo  ^lere  promisc ;  it  is  an  equity  growing  out  of 
SiStA%rt^r?  the  conditions  from  which  the  unified  railway 

tain  Portion  of         •  >  n\\^      ji  •     •    •  ^  ^\-  •  ^ 

BarningB  for  lies-  liucs  arosc.     The  divisiou  of  the  earnings  does 

aor— Truat  Fund. 

not  rest  in  an  intention  merely  to  be  executed 
in  the  future;  it  is  to  be  regarded,  inequity,  as  a  present 
fact,  made  so  by  the  circumstances,  together  with  the  agree- 
ment that  brought  about  the  means  creating  such  earnings. 
We  have  no  license  to  make  a  contract  between  the  parties ; 
and  a  holding  different  from  the  one  here  indicated  would,  in 
effect,  substitute  a  contract  conceived  by  us  for  the  contract 
assented  to  by  the  parties. 

The  case  is,  in  this  respect,  different  from  New  York,  P.  & 
O.  R.  Co.  V,  New  York,  L.  E.  &  W.  R.  Co.  (C.  C),  58  Fed. 
268.     In  that  case  the  language  of  the  lease  was  as  follows : 

* 'As  rental  for  the  said  dem-ised  premises  the  Brie  Company 
agrees  that  whenever  the  annual  gross  earnings  of  the 
demised  premises,  ascertained  as  herein  provided,  are  less 
than  or  equal  to  six  million  of  dollars  ($6,000,000),  the  Brie 
Company  shall  retain  sixty-eight  (68)  per  centum  thereof, 
and  pay  to  the  Ohio  Company  the  remaining  thirty-two  (32) 
per  centum  thereof.** 

In  interpreting  this  language  the  court,  through  Lurton, 
Circuit  Judge,  said : 

**The  rental  is  determined  by  the  amount  of  gross  earnings. 
These  earnings  belong  to  the  lessee  company.  The  com- 
plainant has  no  right  to  any  specific  dollar  or  part  of  a  dollar. 
The  rent  is  simply  measured  by  the  earnings.** 

We  are  of  the  opinion  that  the  case  of  Bank  v.  Smith,  30 
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C.  C.  A.  133,  86  Fed.  398,  is  more  nearly  in  point.  In  that 
case  the  Central  Vermont  Railroad  Company  operated  the 
Ogdensburg  &  Lake  Champlain  Railroad  under  an  agree- 
ment containing  the  following  provisions:  '^That  all  the 
^oss  earnings,  income,  and  receipts  of  and  from  the  business 
traffic  and  rentals  of  said  railroad  and  other  property,  and^ 
referred  to  in  article  second  of  this  agreement,  shall  in  each 
year  and  annually  during  the  continuance  of  this  agreement 
be  applied  and  disposed  of  by  the  party  of  the  second  part  as 
follows,"  in  substance,  first,  toward  the  expense  of  operation 
and  maintenance  of  the  railroad,  including  taxes  and  repairs, 
of  the  Ogdensburg  &  Lake  Champlain  Railroad  Company  ; 
secondly,  to  the  payment  of  interest  upon  the  consolidated 
mortgage  bonds  of  the  Ogdensburg  &  Lake  Champlain  Rail- 
road Company;  and  thirdly,  to  the  payment  or  adjustment 
of  the  liabilities  of  the  Ogdensburg  &  Lake  Champlain 
Railroad  Company  upon  bonds  of  the  Lamoille  Valley 
Extension  Railroad  Company;  the  residue  to  be  divided 
between  the  Central  Vermont  Railroad  Company  and  the 
Ogdensburg  &  Lake  Champlain  Railroad  Company. 

In  disposing  of  the  question  raised,  the  court,  through 
Wai.i,ace,  Circuit  Judge,  says : 

"It  is  conceded  by  all  parties  that  the  fund  should  be  dis- 
tributed according  to  the  terms  of  the  lease.  The  lease  is 
the  origin  of  the  funds  in  the  hands  of  the  receivers,  and  they 
acquire  the  fund  cum  onere.  *  *  *  The  covenant  to  pay 
interest  upon  the  bonds  was  one  which  could  have  been 
enforced  by  the  trustees  of  the  bondholders  in  an  action 
against  the  lessee.  *  *  *  The  former"  (the  covenant  to 
pay  interest  upon  the  bonds)  ''gave  to  the  bondholders  an 
equitable  lien  upon  the  earnings,  because  the  trustee  could 
have  compelled  the  lessee  to  apply  the  earnings  to  the  pay- 
ment of  interest." 

The  doctrine  we  adopt  in  the  disposal  of  this  question  is 
summed  up  in  Pomeroy's  Equity  Jurisprudence  as  follows : 

"The  doctrine  is  carried  still  further  and  applied  to  prop- 
erty not  yet  in  being  at  the  time  when  the  contract  is  made. 
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It  is  well  settled  that  an  agreement  to  charge,  or  to  assign^ 
or  to  give  security  upon,  or  to  affect  property  not  yet  in 
existence,  or  in  the  ownership  of  the  party  making  the  con- 
tract, or  property  to  be  acquired  by  him  in  the  future 
although,  with  the  exception  of  one  particular  species  of 
(things,  it  creates  no  legal  estate  or  interest  in  the  things  whea 
they  afterwards  come  into  existence  or  are  acquired  by  the 
promisor,  does  constitute  an  equitable  lien  upon  the  property 
so  existing,  or  acquired  at  a  subsequent  time,  .which  is  enforced 
in  the  same  manner  and  against  the  same  parties  as  a  lien 
upon  specified  things  existing  and  owned  by  the  contracting^ 
party  at  the  date  of  the  contract."  Volume  3  (2d  Ed,)  § 
1236. 

Assuming,  then,  that  the  Indianapolis  Company  held  the 
thirty  per  centum  of  the  gross  earnings  in  trust  for  the  Peoria 

Company  and  its  bondholders,  and  that  the 
SSaJSS^iSiip  iiitermingling  of  this  trust  money  with  its  gen- 
^Jrrtjrontiai       gj-j^j  moueys  was  a  violation  of  its  duty,  as  such 

trustee,  the  inquiry  arises,  should  the  receiver  . 
be  ordered,  out  of  the  so-called  Peoria  Fund,  to  make  good 
the  loss  to  the  Peoria  Company's  bondholders? 

It  will  be  observed  that  this  question  does  not  necessarily 
involve  the  inquiry  whether  the  receivers  have  adopted  the 
lease,  or  whether,  since  obtaining  possession  of  the  road  by 
the  appointment  of  the  court,  the  receivers  should  continue  to 
rlivide  the  gross  earnings  according  to  the  terms  of  the  lease. 
The  whole  question  as  to  the  receivers*  liability  to  the  Peoria 
bondholders  for  sums  earned  after  the  first  of  September,  1896, 
is  still  in  abeyance. 

But  any  uncertainty  of  this  kind  can  not  affect  the  right  of 
the  court  to  fulfill,  out  of  the  subsequent  earnings,  the  obli- 
gation of  the  Indianapolis  Company  arising  from  its  misap- 
propriation of  the  funds  during  the  six  months  immediately 
preceding  the  appointment  of  the  receivers — funds  of  which 
the  estate  has  received  the  benefit.  Unquestionably  the  cir- 
cuit court,  as  successor,  through  its  receivers,  to  the  Indian- 
apolis Company,  ought  to  return  to  the  Peoria  Company  and 
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its  bondholders  any  moneys  belonging  to  the  Peoria  Company 
and  its  bondholders  that  have  come  into  its  hands  as  a  part  of 
the  assets  of  the  Indianapolis  Company.  To  such  moneys 
the  receivers  have  no  better  title  than  had  the  company  whom 
they  succeeded,  and  an  equitable  obligation  resting  upon  the 
company,  in  respect  thereto,  comes  over  to  the  receivers. 

The  record  does  not  show  that  the  Peoria  earnings  for  the 
preceding  six  months,  withheld  by  the  Indianapolis  Company, 
came,  in  specie,  into  the  possession  of  the  receivers,  nor  does 
it  show,  with  directness,  that  these  moneys  were  spent  upon 
the  general  operating  expenses  of  the  Indianapolis  Company. 
But  it  is  insisted,  by  the  Indianapolis  Company,  that  the 
excess  of  operating  expenses  over  the  earnings  of  the  Peoria 
Railroad  necessitated  and  justified  the  withholding  of  the 
thirty  per  centum ;  and  the  record  shows  that  a  large  sum  of 
money  came  into  the  hands  of  the  receivers,  as  a  part  of  the 
estate,  at  the  time  of  their  appointment.  We  may,  there- 
fore, we  think,  safely  assume  that  that  portion  of  the  earnings 
which,  otherwise,  would  have  gone  to  the  Peoria  Company, 
came  into  the  hands  of  the  receivers,  either  as  money,  at  the 
time  they  took  possession  of  the  road,  or  as  a  benefit,  in  vir- 
tue of  the  fact  that  they  were  consumed  in  the  general  oper- 
ating expenses  of  the  Indianapolis  Company. 

Indisputably  the  availability  of  these  moneys  for  operating 
purposes  saved  the  Indianapolis  Company  from  taking  a  like 
sum  from  its  other  resources ;  and  it  is  of  no  moment,  in  the 
disposition  of  this  case,  whether  the  assets  coming  to  the 
receivers  were  actually  increased  by  that  amount  coming  in 
specie.  It  is  enough  that,  in  its  outcome,  the  estate  has 
received  the  benefit  of  this  increment  to  its  income.  The 
estate,  as  an  entirety,  has  been,  to  that  extent,  enlarged. 

The  principle  is  stated  by  Mr.  Justice  Bradley,  in 
Peters  v.  Bain,  133  U.  S.  670,  10  Sup.  Ct.  354,  33  L.  Ed.  696. 
as  follows : 

"Formerly  the  equitable  right  of  following  misapplied 
money  or  other  property  into  the  hands  of  parties  receiving 
it  depended  upon  the  ability  of   identifying   it;  the  equity 
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attaching  only  to  the  very  property  misapplied.  This  right 
was  first  extended  to  the  proceeds  of  the  property,  namely, 
to  that  which  was  procured  in  place  of  it  by  exchange,  pur- 
chase, or  sale.  But  if  it  became  confused  with  other  prop- 
erty of  the  same  kind,  so  as  not  to  be  distinguishable,  without 
any  fault  on  the  part  of  the  possessor,  the  equity  was  lost. 
Finally »  however,  it  has  been  held  as  the  better  doctrine  that 
confusion  does  not  destroy  the  equity  entirely,  but  converts 
it  into  a  charge  upon  the  entire  mass,  giving  to  the  party 
injured  by  the  unlawful  diversion  a  priority  of  right  over  the 
other  creditors  of  the  possessor." 

See,  also,  Central  Nat.  Bank  v.  Connecticut  Mut.  Life  Ins. 
Co.,  104  U.  S.  54,  26  L.  Ed.  693;  Oil  Co.  v.  Hawkins,  46 
U.  S.  App.  115,  20  C.  C.  A.  468,74  Fed.  395. 

Clearly,  then,  the  Indianapolis  Company,  in  its  own  right, 
could  not  oppose  the  restoration  of  these  moneys  to  the  Peoria 
Company.  Can  there  be  more  effective  opposition  from  the 
intervening  general  creditors  whose  claims  are  for  supplies 
furnished  within  six  months  prior  to  the  receivership?  We 
think  not.  The  terms  of  the  lease,  as  we  have  interpreted  it, 
were  on  public  record,  and  creditors  dealing  with  the  Indian- 
apolis Company  must  presumably  have  taken  notice  of  the 
limitations  imposed  upon  its  right  to  the  whole  of  the  gross 
earnings.  There  is  no  warrant  in  equity  for  a  disregard,  in 
favor  of  creditors  so  dealing,  of  this  cardinal  provision  of  the 
arrangement  between  the  parties. 

No  better  equity  exists  in  favor  of  the  bondholders  of  the 
Indianapolis  Company.  It  is  averred  that  during  the  whole 
period  of  the  lease  the  Peoria  Railroad  was  operated  at  a 
loss,  to  meet  which  the  funds  were  taken  from  the  earnings 
of  other  branches  of  the  general  system ;  and  it  is  contended 
that  the  order  of  the  court  appealed  from,  in  effect,  uses  the 
moneys  of  the  Indianapolis  Company,  earned  in  its  other 
branches,  to  pay  off  the  interest  coupons  due  to  the  Peoria 
bondholders. 

But  it  will  not  be  insisted,  we  think,  that  the  bondholders 
of  the  Indianapolis  Company  are  entitled  to   the   moneys 
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equitably  belonging  to  the  Peoria  bondholders,  even  though 
the  arrangement  under  which  they  were  earned  was  a  losing 
one  to  the  Indianapolis  Company.  The  thirty  per  centum 
embraced  in  the  order  of  the  court,  though  mingled  with  the 
funds  of  the  Indianapolis  Company,  never  belonged  equita- 
bly to  that  company,  either  in  its  own  right,  or  in  the  right 
of  its  bondholders.  In  equity  the  moneys  were  always,  not- 
withstanding the  intermingling,  the  moneys  of  the  Peoria 
Company.  In  view  of  these  facts,  the  court  clearly  had  the 
power,  after  the  appointment  of  the  receivers,  to  recognize 
the  provisions  of  the  lease,  to  the  extent  of  restoring  these 
moneys  ;  and,  in  our  opinion,  it  was  the  duty  of  the  court  to 
go  at  least  to  that  extent. 

This  brings  us,  then,  to  the  inquiry  whether  the  Indiana 
Act  of  1893  effectually  validates  the  lease  between  the  two 
companies.     The  act  was  evidently   framed  to   cover  that 
purpose.     Its    language    aptly   expresses    the  8^^,^^^^^^ 
intention  of  the  legislature  to  that  end.     What  ^S^fSJSS- 
forbids  its  having  the  proposed  effect?  tmcation. 

It  is  said  that  a  railroad  corporation,  unless  authorized  by 
its  act  of  incorporation,  or  by  other  statutes,  to  do  so,  has  no 
power  to  enter  into  a  lease  of  this  character ;  and  that  such  a 
lease,  if  unauthorized  by  statute,  is  strictly  uiira  vires^  un- 
lawful, void,  and  incapable  of  being  made  good  by  ratification 
or  estoppel.  Louisville,  N.  A.  &  C.  Ry.  Co.  v,  Louisville 
Trust  Co.,  174  U.  S.  552,  567,  15  Am.  &  Eng.  R.  Cas.,  N. 
S.,  345,  19  Sup.  Ct.  817,  43  L.  Ed.  1130. 

But  the  Act  of  1893  is  not  wholly  retrospective  ;  it  is  pro- 
spective as  well.  With  the  proportion  of  gross  earnings  paid 
to  the  Peoria  Company  prior  to  the  passage  of  this  act  this 
case  has  no  concern;  it  deals  only  with  the  thirty  per  centum 
of  gross  earnings  withheld,  during  a  period  of  six  months, 
beginning  three  years  after  the  passage  of  the  act. 

Prom  the  moment  the  act  was  passed  the  two  railway  com- 
panies had  the  power  to  enter  into  a  lease  containing  pro- 
visions such  as  are  here  sought  to  be  enforced.  Thenceforth 
such  power  existed  under  the  laws  of  Indiana.     Had  the  two 
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companies,  at  any  time  thereafter,  formally  adopted  the  lease, 
under  the  act,  giving  authority,  no  one  would  insist  that  the 
lease  was  ulira  vires. 

An  adoption  of  the  lease,  otherwise  unauthorized,  under 
an  act  conferring  authority,  must  be  distinguished  from  an 
attempted  ratification  without  any  new  statutory  authority. 
In  the  one  case  the  law  is  changed,  so  that  the  contemplated 
agreement  is  no  longer  unlawful;  in  the  other  the  contem- 
plated ratification,  if  held  valid,  would,  in  effect,  substitute, 
on  the  question  of  power,  the  will  of  the  corporation  for  the 
will  of  the  legislature. 

But  an  adoption  of  the  agreement  embodied  in  the  lease, 
in  the  light  of  the  new  power  conferred,  may  be  implied  from 
conduct,  as  well  as  from  a  formal  act  of  readoption.  Three 
years  of  operation  of  the  Peoria  Railroad  by  the  Indianapolis 
Company  in  accordance  with  the  terms  of  this  agreement 
leaves  no  doubt  that  the  lease  was  consented  to  by  the  par- 
ties after  they  had  the  power  to  so  consent.  It  is,  in  effect, 
especially  in  the  absence  of  any  averment  to  the  contrary,  as 
if  the  lease  had  been  formally  renewed  after  the  passage  of 
the  Act  of  1893.  It  is  not  an  attempted  overreaching  of  the 
law,  by  ratification  of  an  unauthorized  act;  but  is  in  effect  a 
readjustment  of  the  companies'  relations  to  the  powers  con- 
ferred by  the  new  legislative  authority. 

We  do  not  think  the  act  to  be  in  contravention  of  the  Con- 
stitution of  Indiana.  The  case  of  Mitchell  v.  McCorkle,  69 
Ind.  184,  is  not  in  point.  The  constitution  of  Indiana  (sec- 
tion 22,  art.  4)  provides  that : 

"The  general  assembly  shall  not  pass  local  or  special  laws 
in  any  of  the  following  enumerated  cases :  Regulating  the 

jurisdiction  and  duties  of  justices  of  the  peace 
iiSSatiraI°^*"  and  of  constables ;  for  the  punishment  of  crimes 

and  misdemeanors;  regulating  the  practice  in 
courts  of  justice;  providing  for  changing  the  venue  in 
civil  and  criminal  cases  ;  granting  divorces  ;     *    *    *  *' 

Section  23  of  the  same  article  provides  : 

'*In  all  the  cases  enumerated  in  the  preceding  section,  and 
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in  all  other  cases  where  a  general  law  can  be  made  applicable, 
all  laws  shall  be  general,  and  of  uniform  operation  through- 
out the  state." 

The  act  under  consideration  in  Mitchell  v.  McCorkle, 
supra,  was  a  curative  one  relating  to  the  regulation  of  prac- 
tice in  certain  circuit  courts  of  the  state.  It  fell,  therefore, 
within  the  enumerated  cases  in  which  the  general  assembly 
was  prohibited  from  passing  local  or  special  laws. 

But  the  Act  of  1893  under  consideration  relates  to  no  mat- 
ter mentioned  in  section  22,  art.  4;  nor  is  it  a  case  presenting 
an  opportunity  for  the  enactment  of  a  more  general  law.  Its 
purpose  was  to  authorize  the  railroads  organized  under  the 
laws  of  Indiana,  and  running  to  the  western  boundary  thereof, 
to  lease  and  operate  roads  lying  outside  of  the  state.  Sufficient 
reason  might  exist  for  the  giving  of  such  authority  to  west  - 
bound  roads,  as  distinguish  from  north,  east  and  south- 
bound roads.  As  the  state  is  situated,  west-bound  roads 
may,  standing  apart,  be  the  legitimate  subject  matter  of  leg- 
islation; and  an  act  applying  to  them,  as  a  separate  subject 
matter,  could  not  have  been  more  general  then  the  Act  of 
1893. 

For  the  foregoing  reasons,  we  are  of  the  opinion  that  the 
order  appealed  from  should  be  affirmed. 


Westbrn  &  A.  R.  Co. 

V, 

HOI^SOMBACK. 

{Supreme  Court  of  Georgia^  Oct,  30,  /goo.) 

Trespassers — Personal  Injuries — Jumping  from  Moving  Train — 
PlaintifTs  Age — Instructions.*— It  was  on  the  trial  of  an  action  for 
peraonal  injuries  brought  by  a  young  man  about  20  years  of  age,  and 
involTing  the  question  whether  or  not,  under  given  circumstances, 

*See  notes  at  end  of  case. 
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he  was  justified  in  jumping  from  a  moving  train,  erroneous  to  in- 
struct the  jury  that  they  might  take  into  consideration  whether  or 
not  he  was  **a  man  or  a  boy."  While  the  determination  of  the  ques- 
tion above  indicated  may  have  depended  upon  the  age,  experience, 
intelligence,  and  other  characteristics  of  the  plaintiff  as  evidenced 
by  his  appearance  and  the  facts  brought  out  at  the  trial,  there  wa» 
no  issue  of  manhood  or  childhood  in  such  a  case,  and  the  use  by  the 
court  of  the  phrase  above  quoted  was,  in  effect,  submitting  such  an 
issue  to  the  jury. 

Instructions. — Though  some  of  the  other  charges  excepted  to  in 
the  present  case  may  not  have  been  strictly  correct  or  appropriate, 
there  was  not  in  any  of  them  error  requiring  a  new  trial,  nor  are 
they  of  sufficient  novelty  or  importance  to  require  special  mention. 

(Syllabus  by  the  Court.) 

Error  by  defendant  from  Catoosa  county  superior  court. 
Reversed, 

a 

Payne  &  Tye  and  R.  /.  &  J.  McCamy^  for  plaintiff  io 
error. 

W,  H,  Odell  and  Payne  &  Payne^  for  defendant  in  error. 

LewiSi   J.    Allie   Holsomback  brought  suit  in   Catoosa 
superior  court  against  the  Western  &  Atlantic  Railroad  Com- 
pany for  personal  injuries  which  he  alleged  that  he  sustained 
^  ^  ^         on  account  of  being  forced  off  the  train  by  de- 

Oase  Stated.  "  *' 

fendant's  employees  while  it  was  moving  at  a 
dangerous  rate  of  speed.  It  appears  from  the  record  that  the 
plaintiff  below  was  endeavoring  to  steal  a  ride  on  one  of  de- 
fendant's freight  trains  from  Graysville  to  Dalton,  Ga.,  both 
being  stations  on  defendant's  road.  There  was  considerable 
conflict  in  the  testimony  of  the  witnesses  introduced  on  the 
trial.  Under  the  evidence  in  behalf  of  the  plaintiff  the  defend- 
ant was  liable  for  damages,  and  under  that  introduced  in 
behalf  of  the  defendant  it  was  not  liable.  The  jury  returned 
a  verdict  for  the  plaintiff  for  $500,  whereupon  defendant  made 
a  motion  for  a  new  trial,  and  to  the  judgment  of  the  court 
overruling  this  motion  it  excepts. 

1.  It  appears  from  the  record  that  at  the  time  of  the  injury 
plaintiff  was  about  20  years  of  age.     There  is  nothing  at  all 
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to  indicate  that  he  was  a  person  of  unusually  weak  mind  for 
one  of  his  age.  One  of  the  grounds  in  the  motion  _.    _         __ 
for  a  new  trial  is  that  the  court  erred  in  charg-  jSM?5fr!S!r 
ing  the  jury  that,  in   determining  whether  or  piamul^B  A«e^ 

Infltractions. 

not  it  was  reasonably  safe  for  the  plaintin  to 
attempt  to  alight  from  the  train  when  he  did,  they  might  take 
into  consideration  when  it  was,  the  nature  of  the  grade, 
whether  the  plaintiff  was  a  man  or  a  boy,  and  all  the  surround- 
ing circumstances.  The  objection  to  this  charge  is  that  it  is 
immaterial  whether  the  plaintiff  was  a  boy  or  a  man,  the  evi- 
dence showing  that  he  was  20  years  of  age,  and  a  person  20 
years  of  age,  if  not  an  imbecile,  knows  as  well  as  a  person 
21  years  of  age  that  it  is  dangerous  to  get  off  of  a  moving 
train,  and  knows  as  well  that  he  should  not  attempt  to  steal 
a  ride  on  a  freight  train.  It  is  true  that  a  determination  of 
the  question  as  to  whether  or  not  the  plaintiff,  when  he  made 
his  leap  from  the  train,  was  guilty  of  such  negligence  as 
would  prevent  his  recovery,  may  have  depended  upon  his 
age,  experience,  and  intelligence,  as  indicated  by  his  appear- 
ance or  facts  brought  out  on  the  trial ;  but  we  fail  to  see,  from 
an  examination  of  this  record,  that  there  was  really  any  issue 
of  manhood  or  childhood  in  this  case.  There  is  nothing  to 
authorize  an  inference  by  the  jury  that  plaintiff  was  of  such 
tender  age  as  not  to  readily  appreciate  the  danger  of  leaping 
from  a  rapidly  moving  train.  We  think,  therefore,  the 
charge  complained  of  practically  submitted  to  the  jury  an 
issue  that  was  not  involved  in  the  present  case.  It  does  not 
follow,  simply  because  one  has  not  reached  majority,  that  he 
has  not  passed  that  period  in  life  known  as  ''child hood." 
In  Railroad  Co.  v.  Phillips,  91  Ga.  526,  17  S.  E.  952,  this 
court  decided  that  a  boy  over  14  years  of  age  is  presumably 
capable  of  committing  crime.  He  is  presumptively  charge- 
able with  diligence  for  his  own  safety  against  palpable  and 
manifest  peril,  such  as  that  of  jumping  from  a  railway  train 
in  rapid  motion.  In  the  absence  of  any  evidence  of  want  of 
ordinary  capacity  in  the  particular  boy,  he  should  not  be 
treated  as  a  child  of  ''tender  years,  but  as  a  young  person 
who  has  passed  that  period,  and  become  chargeable  with 

19  (N  s)  A  &  £i  R  Cas— 23 
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such  diligence  as  might  fairly  be  expected  of  the  class  and 
condition  to  which  he  belongs."  See,  also,  Railroad  Co.  v. 
Hughes,  92  Ga.  388,  17  S.  E.  949,  where  it  appears  that  pa- 
rents sued  a  railway  company  for  ejecting  from  a  moving 
train  their  minor  daughter,  about  17  years  of  age.  This 
court  ruled  that  she  should  not  be  treated,  with  respect  to 
her  duty  to  care  for  her  own  safety,  as  a  child  of  "tender 
years,"  but  should  be  treated  as  a  person  who  is  presump- 
tively chargeable  with  the  exercise  of  the  ordinary  discretion 
possessed  by  young  persons  of  her  class  and  condition.  See, 
further.  Railway  Co.  v.  Harbin  (Ga.),36S.  E.  218,  and  opin- 
ion of  Presiding  Justice  Lumpkin  therein.  Prom  the 
facts  in  that  case  it  appears  that,  if  the  plaintiff  had  been  an 
adult,  his  rights  to  a  recovery  would  have  been  defeated, 
because  he  voluntarily  assumed  a  dangerous  risk.  He  was 
a  minor,  and  Presiding  Justice  Lumpkin,  in  his  opinion, 
says:  ''It  would  be  a  strain  to  hold  that  this  particular 
plaintiff  did  not  fall  within  this  rule ;  for,  though  not  quite  of 
age,  it  appears  that  he  was  a  stalwart  young  man,  of  at  least 
ordinary  intelligence,  and,  in  view  of  his  experience,  ought 
to  have  known,  and  doubtless  did  know,  fully  as  well  as  a 
man  who  had  attained  his  majority,  that  the  experiment 
upon  which  he  ventured  was,  according  to  his  own  version 
of  the  transaction,  extremely  hazardous."  Applying  this 
principle  to  the  present  case,  and  considering  that  it  was  a 
very  close  one  upon  its  facts,  we  think  the  court  committed 
-error  in  the  charge  complained  of;  for  there  was  nothing 
developed  on  the  trial  to  authorize  the  jury  to  infer  that  they 
might,  with  propriety,  give  the  plaintiff  the  benefit  of  any  of 
the  privileges  allowed  by  law  in  passing  upon  the  conduct  of 
childhood. 

2.  There  were  several  other  grounds  in  the  motion  for  a 
new  trial,  and,  although  some  of  the  charges  excepted  to  may 
not  have  been  strictly  correct  or  appropriate,  we  do  not 
instruotions.        think  them  of  sufficient  merit  or  importance  to 

require  discussion.  Judgment  reversed.  All 
the  justices  concurring,  except  Little,  J.,  absent  on  account 
of  sickness. 
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Contributory  Negligence  of  Minors— Instructions. — In  Wright  v, 
Betroit,  G.  H.  A  M.  R.  Co.,  42  Am.  A  Kng.  R.  Cas.  140,  77  Mich.  123, 
43  N.  W.  Rep.  765,  it  was  held,  that  when  a  case  involves  the  question 
whether  a  boy  under  14  years  was  guilty  of  contributory  negligence, 
it  is  the  duty  of  the  court,  without  request,  to  instruct  the  jury  as  to 
the  care  and  discretion  required  of  children.  In  this  case,  the  court, 
in  delivering  its  opinion,  said :  "The  rule  is  this :  'that  the  care  and 
discretion  to  be  used  by  children,  and  for  which  they  must  be  held 
chargeable,  must  be  proportioned  to  their  age  and  capacity;  and, 
while  it  must  be  ordinary  care,  it  is  not  the  ordinary  care  required 
of  an  adult  under  the  same  circumstances.'  Mr.  Justice  Cooi^ey 
in  speaking  upon  the  subject  of  contributory  negligence  of  a  minor, 
says :  'Duty  can  only  be  predicated  of  one  who  has  capacity  to  un- 
derstand, and  ability  to  perform  it.'  In  the  case  referred  to,  the 
injured  t>oy  was  riding  upon  the  platform  of  a  street  car.  He  was 
but  4  years  old,  and  was  in  charge  of  a  brother,  13  years  of  age ;  and, 
in  speaking  of  the  alleged  negligence  of  the  brother,  the  learned  judge 
further  said :  'In  judging  of  the  measure  of  responsibility  to  which 
the  older  t>oy  should  be  held,  something  more  must  be  considered 
than  merely  his  age.  Some  dangers  the  youngest  persons  shrink 
from  instinctively,  while  an  appreciation  of  others  only  comes  from 
extended  observation  and  experience.  A  child  at  four  will  shudder 
at  the  proximity  of  a  precipice ;  when  one  of  thirteen,  to  whose  knowl- 
edge an  injury  from  careless  riding  upon  a  street  car  has  never  come, 
will  not  anticipate  danger  from  anything  apparently  so  safe.  It  is 
within  the  observation  of  all  travelers,  and  all  persons  having  the 
management  of  railway  trains,  that  boys  of  from  eight  to  fourteen 
years  of  age  are  much  more  ready  to  place  themselves  in  exposed 
positions  upon  cars,  and  to  jump  off  and  on  recklessly,  than  are  per- 
sons of  mature  years.  It  is  not  necessarily  to  be  assumed  that  they 
purpose  subjecting  themselves  to  danger,  but  they  lack  the  experi- 
ence and  observation  which  teach  the  danger,  and  without  which  a 
man  in'  the  full  maturity  of  his  intellect  might  be  guilty  of  a  reckless- 
ness equal  to  theirs.  «  •  «  It  would  be  unreasonable  and  cruel  in 
the  extreme  to  hold  such  a  child  responsible  for  a  prudence  and  fore- 
sight t>eyond  his  years,  and  for  a  perception  and  comprehension  of 
dangers  which  are  only  learned  by  experience,  or  by  observation  and 
reflection.'  Bast  Saginaw  C.  R.  Co.  v,  Bohn,  27  Mich.  503;  Daniels 
V,  Clegg,  28  Mich.  32;  Swoboda  v.  Ward,  40  Mich.  420 ;  Hassenyer  v. 
Michigan  Cent.  R.  Co.,  48  Mich.  205,  6  Am.  &  B^ng.  R.  Cas.  59.  See, 
also.  Snow  v.  Provincetown,  120  Mass.  580;  Kay  v,  Pennsylvania  R. 
Co.,  65  Pa.  St.  269 ;  Plumley  v.  Birge,  124  Mass.  57 ;  I^ynch  v.  Smith, 
104  Mass.  52 ;  Thurber  v.  Harlem  Bridge,  etc.,  R.  Co.,  60  N.  Y.  326 ; 
Byrne  v.  New  York  C.  &  H.  R.  R.  Co.,  83  N.  Y.  620,  6  Am.  &  Eng. 
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R.  Cas.  617 ;  Chicagro  &  A.  R.  Co.  v.  Murray,  71  111.  602 ;  Hund  v, 
Geier,  72  111.  393 ;  Rockf ord,  R.  I.  &  St.  I^.  R.  Co.  v,  Delaney,  82  111, 
198 ;  McGovern  v.  Railroad  Co.,  67  N.  Y.  417 ;  Ewen  v,  Chicafiro  &  N. 
W.  R.  Co.,  38  Wis.  613 ;  Washington  &  6.  R.  Co.  v,  Gladmon,  15  Wall. 
(U.  S.)  401 ;  Birge  v,  Gardner,  SO  Am.  Dec.  261 ;  Kerr  v.  Forgue, 
5  Am.  Rep.  146 ;  Sioux  City  &  P.  R.  Co.  v.  Stout,  17  Wall.  (U.  S.) 
657.  See,  also.  Freer  v,  Cameron,  55  Am.  Dec.  677,  and  cases  cited 
in  the  note." 

Same-— Children  Fourteen  Years  of  Age. — An  infant  of  the  ag'e  of 
fourteen  years  is  presumed,  until  proof  is  g'iven  to  the  contrary,  to 
have  sufficient  capacity  to  be  sensible  of  danger  and  to  have  the 
power  to  avoid  it.  This  is  the  rule  laid  down  by  the  supreme  court 
of  Pennsylvania.  Nagle  v,  Alleg'heny  Valley  R.  Co.,  88  Pa.  St.  35. 
In  this  case,  Paxson,  J.,  said:  "The  law  fixes  no  arbitrary  period 
when  the  immunity  of  childhood  ceases  and  the  responsibilities  of 
life  begin.  For  some  purposes  majority  is  the  rule.  It  is  not  so 
here.  It  would  be  irrational  to  hold  that  a  man  was  responsible  for 
his  neglig'ence  at  twenty-one  years  of  age,  and  not  responsible  a  day 
or  a  week  prior  thereto.  At  what  age,  then,  must  an  infant's  re- 
sponsibility for  negligence  be  presumed  to  commence  ?  This  question 
cannot  be  answered  by  referring  it  to  the  jury.  That  would  furnish 
us  with  no  rule  whatever.  It  would  give  us  a  mere  shifting  standard, 
affected  by  the  sympathies  or  prejudices  of  the  jury  in  each  particu- 
lar case.  One  jury  would  fix  the  period  of  responsibility  at  14,  another 
at  20  or  21.  This  is  not  a  question  of  fact  for  the  jury.  It  is  a  ques- 
tion of  law  for  the  court.  Nor  is  its  solution  difficult.  The  rights, 
duties,  and  responsibilities  of  infants  are  clearly  defined  by  the 
text-writers,  as  well  as  by  numerous  decisions.  *  *  *  We  have 
seen  that  the  law  presumes  that  at  fourteen  years  of  age  an  infant 
has  sufficient  discretion  and  understanding  to  select  a  guardian  and 
contract  a  marriage  ;  is  capable  of  harboring  malice  and  of  taking 
human  life  under  circumstances  that  constitute  the  offence  murder. 
It  therefore  requires  no  strain  to  hold  that  at  fourteen  an  infant  is 
presumed  to  have  sufficient  capacity  and  understanding  to  be  sensible 
of  danger,  and  to  have  the  power  to  avoid  it.  And  this  presumption 
ought  to  stand  until  it  is  overthrown  by  clear  proof  of  the  absence  of 
such  discretion  and  intelligence  as  is  usual  with  infants  of  fourteen 
years  of  age."  See,  also,  Dietrich  v.  B.  &  H.  S.  R.  Co.,  58  Md.  347, 
11  Am.  A  Eng.  R.  Cas.  115. 

In  an  action  for  injuries  inflicted  upon  a  boy  of  about  14  years  of 
age  by  a  railroad,  it  was  held  that  the  charge  of  the  court  properly 
required  the  jury  "to  consider  the  age  of  the  boy  at  the  time"  of  the 
accident,  in  determining  the  question  of  his  contributory  negligence. 
Texas  &  P.  R.  Co.  v.  Hall,  83  Tex.  675, 19  S.  W.  Rep.  121. 
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A  boy  sixteen  years  of  age  is  not  an  infant  of  such  tender  years  as 
to  relieve  him  from  the  effect  of  contributory  negligence.  Colgan  v. 
West  Phila.  Pass.  R.  Co.,  4  Weekly  Notes  of  Cas.  (Pa.)  400.  Compare 
Haycroft  v,  h.  S.,  etc.,  R.  Co.,  64  N.  Y.  636,  where  it  was  held  that 
the  degree  of  care  to  be  exercised  by  a  girl  nearly  seventeen  years  of 
age  was  not  as  high  as  that  required  of  an  older  person,  and  that  it 
wasfor  the  jury  to  determine  whether  she  was  guilty  of  contributory 
negligence. 

Same — Apprehension  of  Danger. — See  note,  12  Am.  &  Eng.  R.  Cas., 
N,  S.,  369  et  seq. 


Highland  Ave.  &  B.  R.  Co. 

V, 

Robinson. 

{Supreme  Court  of  Alabama^  April  17^  1900,) 

Ejection  of  Trespassers — Wantonness  and  Recklessness — Plead- 
ing.*— ^The  complaint  alleged,  in  substance,  that  the  railroad  company, 
either  intentionally  or  in  wanton  and  reckless  disregard  of  probable 
consequences,  shoved  a  trespasser  ofF  its  car  under  such  circum- 
stances that  the  injury  to  him  which  did  ensue  would  probably 
ensue,  and  that  the  act  was  done  by  the  company's  agents  with  a 
consciousness  of  the  probability  of  such  result.  Heid,  that  the  con- 
tention that  the  complaint  failed  to  properly  state  a  cause  of  action, 
because,  under  other  circumstances  than  such  as  probably  involved 
injury  to  plaintiff,  defendant's  servants  would  have  had  the  right  to 
shove  him  off  the  car,  was  without  merit. 

Wantonness  and  Recklessness — Definition. f — While  wantonness 
and  recklessness  conjunctively  legally  import  the  same  as  intentional 
wrong  in  respect  of  the  guilty  party's  liability  for  resulting  injury, 
an  act  of  his  may  be  done  wantonly  and  recklessly,  and  an  injury 

♦See  Ullrich  v.  Cleveland,  C.  C.  &  St.  L.  Ry.  Co.  (Ind.),  13  Am.  & 
Eng.  R.  Cas.,  N.  S.,  783,  and  foot-notes ;  Louisville  &  N.  R.  Co.  v. 
Brown  (Ala.),  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  794,  and  note,  802. 

fSee  Ristine  v.  Blocker  (Cal.),  18  Am.  &  Eng.  R.  Cas.,  N.  S.,  139, 
and  foot-note. 
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may  be  wantonly  and  recklessly  inflicted  by  him,  without  an  intent 
or  wish  on  his  part  to  inflict  the  injury. 

Same — Liability  of  Master.* — Damages  may  be  recovered  from  a 
railroad  company  for  injuries  inflicted  wantonly  and  recklessly  or 
intentionally  by  its  employee  while  acting  within  the  general  scope 
of  the  employment. 

Same— Same — Punitive  Damages.* — Punitive  damages  may  be 
recovered  from  a  railroad  company  for  injuries  inflicted  wantonly 
and  recklessly  or  intentionally  by  its  employee  while  acting  within 
the  general  scope  of  the  employment. 

Ejection  of  Trespassers — Authority  of  Conductor — Question  for 
Jury.f — In  such  action,  the  fact  that  the  person  who  shoved,  kicked, 
or  knocked  the  trespasser  off  the  car  was  the  conductor  of  the  train 
of  which  the  car  constituted  a  part,  taken  in  connection  with  common 
knowledge  as  to  the  duties  of  a  conductor,  was  sufficient  to  authorize 
the  submission  to  the  jiiry  of  the  question  whether  his  conduct 
towards  the  trespasser  was  within  the  scope  of  his  employment. 

Appeal    by    defendant    from    Birmingham    city  court. 

Alex,  T.  Loudon  and  John  Loudon^  for  appellant. 
Bowman  &  Harsh  ^  for  appellee. 

McClellan,  C.  J.  Robinson,  by  next  friend »  prosecutes 
this  action  against  the  appellant  railroad  company.  The 
claim  is  of  $15,000  damages  for  that  on  a  day  named  the 
plaintiff  got  upon  a  car  belonging  to  the  defendant,  and  '*was 
wantonly  and  recklessly  or  intentionally  injured  by  being 
kicked,  knocked,  or  shoved  from  said  car  by  the  defendants 
through  its  servant  or  agent,  while  the  said  car  was  in 
motion,  and  in  consequence  thereof  plaintiff  was  run  over, 
and  was  so  badly  cut,  bruised,  and  mangled  that  he  lost  one 
of  his  legs,"  etc.  The  gist  of  this  complaint  is  that  defend- 
ant's servant  either  wantonly  and  recklessly  or  intentionally 
inflicted  the  injuries  complained  of  upon  the  plaintiff.     What 

*See  Ristine  v.  Blocker  (Cal.),  18  Am.  &  Eng.  R.  Cas.,  N.  S.,  139» 
2Lxy!dL  foot-note, 

t As  to  liability  for  use  of  unnecessary  force  in  ejecting  trespass- 
ers, «ee  Johnson  v,  Chicago,  etc.,  Ry.  Co.  (C.  C),  15  Am.  &  Bng.  R. 
Cas.,  N.  S.,  683,  kh^.  foot-note. 
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follows  as  to  plaintiff  having  been  kicked,  knocked,  or 
shoved  off  a  moving  car  is  but  the  statement  of  the  means  by 
which  the  injury  was  inflicted ;  and  it  is  wholly  immaterial, 
so  long  as  the  injury  was  wantonly  and  recklessly  or  inten- 
tionally inflicted,  whether  it  was  effected  by  kicking,  knock- 
ing, or  shoving.  The  plaintiff,  as  the  complaint  is  to  be 
construed,  was,  of  course,  a  trespasser,  and  the  defendant 
had  a  right  to  put  him  off  its  car;  and  while,  in  the  exercise 
of  this  right,  and  to  its  assertion  and  effectuation,  its  servant 
may  have  had  the  right  to  shove  him  off,  it  by  no  means 
follows  that  he  had  the  right  to  wantonly  and  recklessly  or 
intentionally  injure  him  by  shoving  him,  or  by  using  any 
other  means  to  get  him  off ;  nor  does  it  at  all  follow  that  the 
company  would  not  be  liable  for  such  injury.  The  aver- 
ment, in  other  words,  involves  this :  That  either  intention- 
ally or  (which  is  the  same  thing  in  legal  effect)  in  wanton 
and  reckless  disregard  of  probable  consequences 
the  defendant   shoved  the  plaintiff  off  the  car  pB«Mr»-wan- 

'^  toxinass  and 

under  such  circumstances  as  that  the  injury  ^S^£****" 
which  did  ensue  would  probably  ensue,  and  that 
the  act  was  done  by  the  defendant's  agent  with  a  con- 
sciousness of  the  probability  of  such  result ;  and  this  is  an 
apt  definition  of  wantonness  and  willfulness  under  our  deci- 
sions. And,  taking  the  complaint  to  mean  this,  there  is  no 
room  for  the  contention  of  appellant  that  it  fails  to  properly 
state  a  cause  of  action,  because,  under  other  circumstances 
than  such  as  probably  involve  injury  to  the  plaintiff,  the 
defendant's  servants  would  have  had  the  right  to  shove  him 
off  the  car.  The  word  "recklessly,"  when  used  conjunc- 
tively with  ''wantonly,"  always  means  something  more  than 
"negligently."  The  two  words  thus  conjoined  can  never 
import  less  than  such  conscious  disregard  of  and  indifference 
to  the  probable  consequences  of  the  act  to  which  they  refer 
as  is  the  legal  equivalent  of  willful  misconduct  and  inten- 
tional wrong;  and  the  assignments  of  demurrer  which  are 
rested  on  the  idea  that  the  use  here  of  the  word  "recklessly" 
imports  negligence  only  are  without  merit.     But  while  wan- 
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tonness  and  recklessness  conjunctively  legally  import  the 
same  as  intentional  wrong  in  respect  of  the  guilty  party's 
waatonnera  liability  for  resulting  injury,  an  act  may  be 
S?i?^S5on.    done  wantonly  and  recklessly,  and  an  injury 

may  be  wantonly  and  recklessly  inflicted,  with- 
out an  intent  or  wish  on  his  part  to  inflict  the  injury.  The 
law  punishes  not  only  where  the  act  is  characterized  by  a 
vicious  intent,  but  also  when  it  is  committed  without  specific 
intent  or  desire  to  inflict  injury,  but  with  such  heedless 
indifference  to  the  consequences  likely  to  ensue  from  it  as 
amounts  to  a  wantonness  and  recklessness  as  vicious  and  as 
justly   meriting  punishment   as   an  affirmative  evil   intent. 

That  damages  may  be  recovered  from  an  em- 
SSSiS?^*"*^  ployer  for  injuries  inflicted  wantonly  and  reck- 
lessly or  intentionally  by  his  employee  while 
acting  within  the  general  scope  of  the  employment  is  settled 
by  the  decisions  of  this  court.  Gilliam  v.  Railroad  Co.,  70 
Bame-same-  Ala.  268 ;  Railway  Co.  z;.  Wildman,  119  Ala. 
pj^uveDiSn.      555^  24  South.  764;  Cable  Co.  v.  Brantley,  107 

Ala.,  683, 18  South.  321.  And  in  such  case  there 
may  be  recovery  of  punitive  damages.  Telegraph  Co.  v. 
Seed,  115  Ala.  670,  22  South.  474;  Telegraph  Co.  z^.  Cun- 
ningham, 99  Ala.  314,  14  South.  579;  Railroad  Co.  v.  Sell- 
ers, 93  Ala.  9,  9  South.  375;  Railroad  Co.  v.  Frazier,  93  Ala. 
45,  9  South.  303 ;  Railroad  Co.  v.  Whitman,  79  Ala.  328. 

The  fact  that  the  person  who  shoved,  kicked, 
paaaerB-Au-        or  kuocked  plaintiff   off  the  car  was    a    con- 

thority  of  Con-  '^ 

tio^f^j?^'       ductor  of  the  train  of  which  the  car  constituted 

a  part,  taken  in  connection  with  common 
knowledge  as  to  the  duties  of  a  conductor,  was  quite 
enough  to  authorize  the  submission  to  the  jury  of  the  ques* 
tion  whether  his  conduct  towards  the  plaintiff  was  within 
the  scope  of  his  employment.  The  rulings  of  the  trial  court 
were  in  harmony  with  these  views  of  the  law,  and  its  judg- 
ment must  be  affirmed.     Affirmed. 
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Kansas  City,  P.  &  G.  R.  Co. 

V. 

Williams. 

{Coutt  of  Appeals  of  Indian  Territory^  Oct  6, /goo.) 

Surface  Water — Injury  to  Land — Contract  Releasing  from  Dann- 
ages  Caused  by  Proper  Construction  of  Railroad — Liability. — Under 
a  contract,  which  was,  in  fact,  a  conveyance  of  a  right  of  way  to  a 
railroad  company,  with  a  relinquishment  of  all  damages  arising 
from  a  proper  construction  of  the  railroad,  in  an  action  by  the  gran- 
tee for  injury  to  his  land  by  surface  water,  alleged  to  have  resulted 
from  the  construction  of  the  railroad,  it  is  not  sufficient  for  plain tifF 
to  show  that  he  has  been  so  injured,  but  he  must  show  that  the 
railroad,  in  respect  to  the  drainage  and  flow  of  the  surface  water, 
was  not  built  in  accordance  with  the  ordinary  and  reasonable  rules 
of  engineering,  and  that  the  damages  claimed  were  the  result  of 
this  defective  construction. 

Sanne — Same — Care  Required  in  Constructing  Railroad — Extraor- 
dinary Floods — Liability.* — A  railroad  company,  in  constructing  its 
road,  in  order  to  avoid  injuring  adjoining  land  by  overflow,  is  only 
required  to  take  precautions  against  ordinary  storms  which  occur  in 
the  vicinity ;  and  if  the  injury  would  have  occurred  by  the  act  of 
God,  notwithstanding  the  obstruction  caused  by  the  construction  of 
its  road,  even  if  there  was  negligence  in  such  construction,  damages 
cannot  be  recovered  against  the  company. 

Same — Injury  to  Lower  Land — Right  to  Divert  Flow— Culverts. t — 
In  such  an  action,  one  of  the  elements  of  damage  contended  for  was 
that  the  railroad  company,  by  its  roadbed  and  its  t»ystem  of  ditching, 
collected  a  large  amount  of  surface  water,  which  was  concentrated 
at  its  culvert  running  through  the  roadbed,  and  discharged  through 
the  culvert  on  plaintiff's  land  below,  where  it  had  never  before 
flowed,  resulting  in  overflowing  and  damaging  the  land.  The  rail- 
road ran  through  plaintiff's  premises  for  about  three-fourths  of  a 
mile.  The  culvert  was  located  at  its  lowest  point,  and,  as  far  as  the 
company's  interest  was  concerned,  the  railroad,  with  its  culverts, 
was  properly   and  scientifically   constructed.     The  contention  was 

♦See  nole,  S  Am.  &  Eng.  R.  Cas.,  N.  S.,  79  ei  seq, 
tSee  generally,  note^  14  Am.  &  Eng.  R.  Car., N.  S.,  840,  etseq, ;  Parker 
V,  Norfolk  &  C.  R.  Co.  (N.  Car.),  Id,  844,  ^n^  foot-note . 


362  WATER  AND  WATBRCOURSBS  ^^}  ^^^ 

(NS) 

Kansas  City,  etc.,  R-  Co.  v.  Williams 

not  that  the  culvert  was  located  at  an  improper  place,  but  that 
another  one  should  have  been  built  at  the  place  where  the  old  ditch, 
constructed  by  plaintiff  and  filled  up  in  the  construction  of  the 
roadbed,  had  crossed  the  rif^ht  of  way,  thus  permitting*  the  water 
collected  by  the  old  ditch  to  be  carried  off  at  that  point,  instead  of 
being*  diverted  by  conveying  it  along  the  roadbed  by  a  new  ditch  to 
the  culvert,  where  it  would  necessarily  meet  the  waters  flowing  from 
other  directions,  increasing  the  volume  and  throwing  it  through  the 
culvert  in  a  flood  upon  plaintiff's  land  below,  where  it  had  not 
flowed  before.  It  was  proved  that  the  culvert  was  properly  located 
to  carry  off  the  surface  water  from  plaintiff's  land.  Held^  that 
under  a  contract  between  plaintiff  and  the  railroad,  which  was,  in 
fact,  a  conveyance  of  the  right  of  way  to  the  railroad,  with  a  relin- 
quishment of  all  damages  arising  from  a  proper  construction  of  the 
road,  such  contention  was  not  sustainable,  as  good  engineering 
requires,  not  only  for  the  beneflt  of  the  railroad,  but  also  for  that  of 
the  public  that  the  number  of  such  openings  through  a  roadbed  as 
culverts  should  be  as  few  as  possible. 

Same — Same — Damage  Caused  by  PlaintifTs  Refusal  to  Allow 
Ditch  to  Be  Dug  on  Lower  Land. — In  such  action,  the  railroad  was 
not  liable  for  its  failure  to  use  proper  care  to  conduct  the  water  away 
from  the  lower  opening  of  the  culvert  so  as  to  do  as  little  damage  to 
plaintiff's  lower  land  as  possible,  as  plaintiff  refused  to  allow  defend- 
ant to  enter  upon  his  land  and  dig  a  ditch  thereon  for  such  purpose. 

Case  at  Bar.— The  peremptory  instruction  asked  for  by  defendant 
should  have  been  given. 

Appeal  by  defendant  from  the  United  States  court  for  the 
Northern  district  of  the  Indian  Territory.     Reversed, 

This  is  an  action  brought  by  the  plaintiff,  appellee  here, 
to  recover  from  the  railway  company  damages  claimed  to 
have  been  sustained  by  him   by  reason  of  the  overflow  of 
-. .  ^  water  on  his  farm,  caused,  as  is  alleged,  by  the 

improper  and  negligent  construction  of  the  rail- 
road, whereby  a  large  amount  of  surface  water,  flowing 
from  the  lands  adjacent  to,  and  on  the  upper  side  of,  the 
railway  is  carried  along  the  roadbed,  and  through  a  culvert, 
onto  the  lands  of  plaintiff,  as  well  as  by  overflow  by  back 
water  from  an  insufficient  outlet.  The  defendant  company 
obtained  from  congress,  by  act  approved  February  27,  1893, 
the  right  to  build  its  railroad.     It  let  the  contract  of  con*' 
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struction  to  the  Arkansas  Construction  Company,  which,  in 
the  month  of  April,  1895,  entered  upon  the  farm  of  plaintiff, 
and  began  the  work  of  construction  through  it.  The  road 
through  the  farm  is  about  three-fourths  of  a  mile  in  length. 
While  that  part  of  the  railroad  crossing  the  farm  was  being 
built,  and  before  completion,  to  wit,  on  the  14th  day  of 
May,  1895,  the  plaintiff  executed  to  defendant  railway  com- 
pany the  following  "release,"  as  it  is  termed  :  ** Received  of 
the  Kansas  City,  Pittsburg  &  Gulf  Railroad  Company  four 
hundred  and  fifty  dollars,  in  full  compensation  of  all  damages 
accruing  from  the  building  of  said  railroad  across  my  land 
situated  in  Going  Snake  district,  Cherokee  Nation,  and 
hereby  release  said  R.  R.  Co.  from  any  further  claims  on 
account  of  damages  arising  from  the  building  of  said  rail- 
road; and  I  further  agree  to  sign  a  release  for  damages 
arising  from  the  building  of  said  railroad.  I  further  agree 
to  sign  a  release  for  damages  to  be  filed  with  sec.  of  interior 
whenever  presented  by  the  agent  of  said  R.  R.  Co.  J.  L. 
W.  Williams."  The  evidence  tended  to  prove  that  at  the 
time  of  the  execution  of  this  instrument  the  dump  or  roadbed 
had  been  about  conpleted,  but  the  culvert  about  which  com- 
plaint is  made  had  not  been  erected,  and  a  certain  ditch  which 
had  been  dug  by  plaintiff  before  the  building  of  the  railroad, 
for  the  purpose  of  protecting  his  farm  from  overflow  from 
surface  water  running  down  from  the  surrounding  hill  land, 
had  not  yet  been  filled;  that  the  closing  of  this  ditch  by  the 
railway  company  diverted  the  water  to  the  culvert,  causing 
it  to  flow  in  large  quantities  onto  the  plaintiff's  farm  at  a 
different  place  than  before,  thereby  producing  the  overflow 
and  damages  to  the  farm  complained  of ;  that,  by  reason  of 
the  diversion  of  the  water  through  the  culvert,  it  was  caused 
to  flow  over  the  cultivated  land  on  the  east  side  of  the  road- 
bed, where  it  had  not  flown  before.  Verdict  and  judgment 
for  plaintiff  for  $1,500. 

J.  McD,   Trimble y  J,  A,  Eaton  ^  and  J,  H,  Kooglet^  for 
appellant. 

W.  T.  Hutc kings y  for  appellee. 
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Clayton,  C.J.  (after  stating  the  facts) .    The  contract  of 
release  of  damajg:es  executed  by  plaintiff  to  defendant  had  the 
«£fect  only  to  release  the  company  from  all  damages  result- 
ing from  a  proper  construction  of  the  railroad, 

Surf ao6  Wfttor^ 

oSSSoVMSt   ^^^  therefore,  before  the  plaintiff  can  recover 
iS^icS^'dby     any  damages,  it  must  be  shown  that  the  com- 

Proper Construe-  ,.  ^    •       ^i  ^         ^*  e    -^ 

^^Kaiiroad-  pauy  was  negligent  in  the  construction  of  its 

railroad  through  the  premises  in  question.  It 
is  not  sufficient  for  the  plaintiff  to  show  that  he  has  been 
damaged,  but  he  must  establish  by  a  preponderance  of  the 
testimony  that  there  was  negligence  in  the  construction  of 
the  road  through  his  premises,  affecting  the  drainage  and 
flow  of  water.  In  other  words,  he  must  show  that  this 
railroad  in  this  respect  was  not  built  in  accordance  with  the 
ordinary  and  reasonable  rules  of  engineering  skill,  and  that 
the  damages  claimed  was  the  result  of  this  defective  con- 
struction. All  other  damages  had  been  released  by  him  by 
his  written  agreement. 

The  first  act  of  negligence  alleged  is  that  the  company 
iailed  to  use  proper  care  in  providing  for  the  flow  of  surface 
water,  in  this :  That  in  erecting  its  roadbed  it  filled  a  certain 
ditch  which  plaintiff  had  theretofore  dug,  extending  in  a 
southwesterly  direction  for  a  considerable  distance  around 
the  farm,  receiving  the  water  from  the  highlands  above,  and 
conveying  it  around  through  the  right  of  way  of  the  company 
to  a  place  where  it  found  its  way  to  a  natural  stream,  thereby 
•causing  the  water  to  accumulate  and  back  up  on  the  farm, 
destroying  a  crop  of  oats  then  growing,  and  doing  other 
damages  to  the  land.  It  is  contended  that  a  culvert  should 
have  been  erected  at  this  place.  The  testimony  shows, 
however,  that  the  company  dug  a  ditch  from  this  point,  run- 
ning north  along  its  dump,  to  a  culvert  it  had  erected  near 
the  north  end  of  the  farm,  at  the  lowest  place  on  the  line  of 
the  road.  This  ditch  was  connected  with  the  old  one, 
so  that  the  water  flowing  through  the  old  ditch  was  sim  - 
ply  diverted  and  carried  along  the  roadbed  to  the  culvert, 
through  which  it  found  its  exit.     The  declivity  of  the  new 
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ditch  from  its  intersection  with  the  old  one  to  the  culvert  was 
found  to  be  4  7-10  feet.  It  was  about  900  yards  long,  and 
was  amply  sufficient  to  take  care  of  the  water  from  this  part 
of  the  premises,  under  all  ordinary  circumstances.  During 
the  progress  of  the  work,  and  between  the  time  that  the 
old  ditch  was  filled  by  the  dump  and  the  digging  of  the 
new  one,  there  occurred  an  unusually  heavy  rainfall.  All 
of  the  witnesses  concur,  and  the  plaintiff  admits,  that  this 
storm,  for  the  season  of  the  year,  was  unprecedentedly 
severe.  Most  of  the  oat  crops  in  that  vicinity  were  destroyed 
by  it,  and  the  wheat  crop  which  was  then  in  shock  was  badly 
damaged.  After  the  storm  the  new  ditch  was  dug,  which 
relieved  the  situation  as  far  as  that  part  of  the  farm  was  con- 
cerned. No  special  damage  to  the  land  was  shown  there, 
nor  is  it  shown  that,  the  damage  to  the  growing  oats  would 
not  have  occurred  had  the  new  ditch  been  dug  prior  to  the 
storm.  Indeed,  as  other  oat  crops  were  shown,  in  that 
vicinity,  on  higher  and  better  protected  ground,  to  have  been 
entirely  destroyed  by  the  same  storm,  it  is  reasonable  to 
suppose  that  this  would  have  also  been  destroyed  by  it  had 
the  ditch  not  been  filled  by  the  dump.  The  rule  of  law  in 
such  cases  is  that  the  defendant  is  only  required  to  take 
precautions  against  ordinary  storms  which  occur  in  the  vicin- 
ity ;  and  if  the  damage  would  have  occurred  by 


the  act  of  God,  notwithstanding  the  obstruction,  cS^^baoSS^ 
even  if  there  were  negligence  on  the  part  of  the  in«Slro2d- 

"     *^  '^  Bxtaraordinazy 

defendant,  damages  cannot  be  recovered.  In  the  Sm^.""^*" 
case  of  Baltimore  &0.  R.  Co.  v.  Sulphur  Spring 
Independent  School  Dist.,  96  Pa.  St.  65,  the  court  say:  **If 
the  act  of  God  in  this  particular  case  was  of  such  an  over- 
whelming and  destructive  character  as  by  its  own  force,  and 
independently  of  the  particular  negligence,  alleged  or  shown, 
produced  the  iniury,  there  would  be  no  liability,  although 
there  were  some  negligence  in  the  maintenance  of  the 
particular  structure."  In  the  case  of  Coleman  v.  Railroad 
Co.,  36  Mo.  App.  476,  the  rule  is  laid  down  as  follows: 
''Defendant  is  only  required  to   take  precautions    against 
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ordinary  storms.  If,  therefore,  defendant  had  exercised 
ordinary  prudence  and  care  in  replacing  its  bridge,  con- 
sidering the  character  and  nature  of  the  stream,  the  lay  of  the 
territory  which  it  drained,  and  of  the  ordinary  storms  which 
occur  in  that  vicinity,  it  has  not  been  guilty  of  that  character 
of  negligence  which  is  held  to  bring  about  a  liability  by 
commingling  with  the  act  of  God.  *  Beyond  this  prudent 
circumspection  cannot  be  expected  to  look,  and  there  is 
therefore  no  liability  for  extraordinary  floods, — those  unex- 
pected visitations  whose  coming  are  not  foreshadowed  by 
the  usual  course  of  nature,  and  must  be  laid  to  the  account 
of  Providence,  whose  dealings,  though  they  may  afflict,  wrong 
no  one.'  In  this  case,  unlike  most  cases  in  which  the  act 
of  God  is  invoked  as  a  defense,  the  act  of  negligence  did  not 
occur  during  the  storm,  or  after  it  was  over.  Therefore  the 
act  is  only  made  a  negligent  act  by  comparison  with  the  duty 
which  defendant  owed  before  the  storm.  It  was  not  defend- 
ant's duty  to  foresee  and  prepare  against  an  unprecedented 
storm ;  in  other  words,  it  was  not  defendant's  duty  to  prepare 
against  'the  act  of  God.'  Its  duty  was  only  to  prepare  against 
ordinary  storms."  See,  also,  Railway  Co.  v.  Bridges,  86 
Ala.  448,  5  South.  864;  Kllet  v.  Railway  Co.,  76  Mo.  518, 
534;  Pick  v.  Railroad  Co.,  157  Pa.  St.  622,  27  Atl.  783; 
Railroad  Co.  v.  Bethel,  11  111.  App.  17;  Libby  v.  Railroad 
Co..  85  Me.  34,  26  Atl.  943;  Railroad  Co.  v.  Halloren,  53 
Tex.  46;  Railway  Co.  v  Pool,  70  Tex.  713,  8  S.  W.  535. 
The  court's  general  charge  was  silent  on  this  subject,  but 
the  defendant's  third  and  fourth  requested  instructions  asked 
that  the  jury  be  charged  substantially  as  we  hold  the  law  to 
be,  but  they  were  refused,  and  no  other  instruction  was  given 
in  lieu  of  them.  If  this  branch  of  the  case  was  to  have  been 
submitted  to  the  jury  at  all,  the  requested  instructions  most 
certainly  should  have  been  given.  But,  in  our  opinion,  the 
proof  was  so  overwhelmingly  strong  that  the  damage  was 
caused  by  an  act  of  God,  that  this  branch  of  the  case  should 
not  have  been  submitted  to  the  jury  at  all,  but  they  should  have 
been    instructed    to    find    this    issue    for    the    defendant 
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The  Other  element  of  damage  contended  for  by  the  plaintiff 
is  that  the  company,  by  its  roadbed  and  its  system  of  ditch- 
ing, collected  a  large  amount  of  surface  water,  which  was 
concentrated    at   the    culvert,    and   discharged  a^^^i-, 
through  it  onto  plaintiff's  land  below,  where  it  S&5ST?i>^*"" 

i_j  i_r  a  J  \.»  •  Flo-w— Culverts. 

had  never  before  flowed,  resulting  in  over- 
flowing his  land,  cutting  deep  ditches  through  it,  and  destroy- 
ing a  crop  of  wheat.  As  before  stated,  the  road  ran  through 
plaintiff's  premises  for  about  three-fourths  of  a  mile.  The 
culvert  was  located  at  its  lowest  point,  and,  as  far  as  the 
company's  interest  was  concerned,  the  road,  with  its  cul- 
verts, was  properly  and  scientifically  constructed.  The  con- 
tention is  not  that  the  culvert  was  located  at  an  improper 
place,  but  that  another  one  should  have  been  built  at  the 
place  where  the  old  ditch  had  crossed  the  right  of  way ;  thus 
permitting  the  water  collected  by  the  old  ditch  to  be  carried 
ofif  at  that  point,  instead  of  being  diverted  by  conve34ng  it 
along  the  roadbed  by  the  new  ditch  to  the  culvert,  where  it 
would  necessarily  meet  the  waters  flowing  from  other  direc- 
tions, increasing  the  volume,  and  throwing  it  through  the 
culvert  in  a  flood  upon  the  land  below,  where  it  had  not 
flowed  before. 

It  was  in  proof  by  scientific  engineers,  and  it  is 
self-evident,  that  the  proper  point  on  a  line  of  railway 
to  construct  a  culvert  to  carry  off  surface  water  flowing  from 
adjacent  country  is  at  its  lowest  point  on  the  line  in  that 
vicinity ;  otherwise,  water  must  be  made  to  flow  up  hill,  or 
an  undrained  accumulation  must  necessarily  follow.  In 
this  case  it  is  established  by  the  proof,  and  agreed  to  by  all, 
that  the  culvert  was  so  located.  That  the  company  was 
required  to  erect  and  maintain  another  one  higher  up  cannot, 
we  think,  be  successfully  contended.  A  multiplicity  of 
openings  in  a  roadbed,  such  as  culverts  and  bridges,  not 
^nly  greatly  enchance  the  cost  of  construction  and  mainte- 
nance, but  also  increase  the  danger  of  accidents  in  the  opera- 
tion of  the  road  ;  and  these  are  continuous.  Good  engineering 
^kill   requires,   therefore,  not  only    for    the  benefit   of    the 
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company,  but  also  that  of  the  public,  that  these  openings 
should  be  reduced  to  a  minimum.  If  it  would  have  been  bet- 
ter, as  far  as  the  interest  of  the  plaintiff  is  concerned,  to  have 
erected  another  culvert  900  yards  to  the  south,  it  also  would 
probably  have  lessened  the  flow  of  water  at  this  particular  place 
to  have  built  one  to  the  north,  and  others  at  intermediate 
distances,  or,  still  better,  to  have  built  the  whole  line  over 
this  farm  on  trestlework,  so  that  the  water  would  have  been 
entirely  unimpeded  in  its  flow.  How  is  this  to  be  determined  ? 
What  is  the  test?  It  is,  taking  all  things  into  consideration, 
was  the  road  built,  and  the  culverts  located  and  constructed, 
in  accordance  with  good  engineering  skill?  When  the  plain- 
tiff entered  into  the  contract  with  the  company,  which  was, 
in  fact,  a  conveyance  of  the  right  of  way,  with  a  relinquish- 
ment of  all  damages  arising  from  a  proper  construction  of  the 
road,  he  knew,  or  is  held  to  have  known,  that  a  proper  con- 
struction of  the  road  would  require  a  culvert  at  the  place  where 
it  was  constructed;  and  if  sufficient  to  carry  off,  under  all 
ordinary  circumstances,  the  surface  water  contributory  to  it» 
and  proper  care  has  been  taken  to  conduct  the  water  away 
from  the  lower  opening  so  as  to  do  as  little  damage  to  plain- 
tiff's land  as  possible,  all  other  damages  were  provided  for  bjr 
the  contract  and  paid  for  by  the  company. 

It  is  conceded  to  be  the  law  that,  however  great  may  be  the 
rights  of  a  landowner  to  divert  and  control  surface  waters, 
he  must  not  gather  them  into  a  flood,  and  cast  them  upon  his 
neighbor's  land,  but  this  very  right  may  be  contracted  for, 
and  the  damages  arising  from  this  very  condition  may  be 
paid  for  in  advance.  A  sale  of  the  right  of  way,  with  a 
knowledge  of  the  purpose  for  which  it  was  to  be  used,  under 
the  facts  of  this  case,  would  have  this  effect ;  and,  for  stronger 
reasons,  the  contract,  releasing,  for  a  valuable  consideration, 
all  damages,  had  the  same  effect.  Prom  a  full  consideration 
of  the  facts  of  this  case,  giving  to  the  contract  between  the 
parties  a  fair  interpretation,  we  hold  that  the  company  was 
not  required  to  erect  the  second  culvert,  and,  as  it  is  con- 
ceded that  the  one  built  was  at  a  proper  place  and  was  prop- 
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erly  constructed,  the  plaintiff  was  not  entitled  to  damages 
because  of  this.  He  had  been  paid  for  it  under  the  contract, 
and  the  jury  should  have  been  so  instructed. 

But,  inasmuch  as  the  company  had  collected  the  water  and 
thrown  it  across  its  right  of  way  on  this  part  of  plaintiff's 
premises,  it  was  its  unquestioned  duty  to  have  provided  a  way 
for  its  exit,  so  as  to  do  as  little  damage  to  plain- 


tiff's land  as  ordinary  care  and  prudence  could  bypuSi^^^ 
prevent.     The  lower  opening  of  the  culvert  was  iMtohteBeDuff 

on  XiOwer  X«aDa. 

about  100  yards  from  the  bed  of  a  creek  to  which 
the  water  could  have  been  conveyed,  after  which  it  would 
have  flowed  off  in  safety.  The  evidence  showed  that  a  ditch 
could  have  been  dug  through  the  field  to  this  place  at  reason- 
able expense;  and,  notwithstanding  the  fact  that  the  com- 
pany would  have  been  compelled  to  have  entered  on  plaintiff's 
land  in  order  to  dig  the  ditch,  we  hold  that  it  was  its  duty 
to  have  done  so,  provided  it  was  not  prevented  from  so  doing 
by  the  plaintiff,  or  that  the  plaintiff  himself  could  not  have 
done  so  at  slight  expense.  Simpson  v.  City  of  Keokuk,  34 
Iowa  568;  Factory  v,  Hatchelder,  3  N.  H.  190;  Ang.  Water 
Courses  (7th  Ed.)  166a;  Dunklee  v.  Railroad  Co.,  24  N.  H. 
489;  Seibert  v.  Levan,  8  Pa.  St.  383. 

But  in  this  case  it  is  testified  to  by  the  defendant's  chief 
engineer,  and  admitted  by  plaintiff  in  his  testimony,  that  the 
defendant  offered  to  dig  this  ditch,  but  that  plaintiff  would 
not  permit  it  to  do  so.  The  engineer  testified  that  when  he 
offered  to  dig  the  ditch,  and  plaintiff  objected,  he  offered  to 
make  for  him  a  covered  one,  so  as  to  reduce  his  damages  to 
the  minimum,  but  the  plaintiff  still  objected,  and  this  is  not 
denied.  Prom  this  proof  it  is  clear  that  all  damages  resulting 
from  a  failure  to  dig  the  ditch  were  caused  by  the  fault  of  the 
plaintiff,  and  not  by  the  negligence  of  the  defendant,  and 
therefore  he  cannot  recover  on  this  ground. 

The  defendant,  in  its  sixth  instruction,  requested  the  court 
to  instruct  the  jury  that,  if  they  found  the  above  facts  to  be 

19  (N  s)  A  A  E  R  Cas— 24 
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true,  their  verdict,  on  this  ground,  should  be  for  the  defend- 
^     .«  ant;   but  the  court  refused  to  so  instruct,  and 

gave  no  other  instruction  covering  this  point. 
The  instruction  should  have  been  given.  Indeed,  upon  the 
whole  case,  we  are  of  the  opinion  that  the  peremptory  instruc- 
tion asked  for  by  defendant,  that  the  jury  should  find  its 
verdict  for  the  defendant,  should  have  been  given. 

There  were  a  number  of  other  questions  raised  by  the  as- 
signment of  errors,  but,  from  our  view  of  the  case,  we  do  not 
deem  it  necessary  now  to  pass  upon  them.  For  the  errors 
above  set  forth,  let  the  judgment  of  the  lower  court  be  re- 
versed, and  the  cause  remanded. 

Thomas,  Townsbnd,  and  Gill,  JJ.,  concur. 


Haun 

V. 

Rio  Grandb  W.  Ry.  Co. 

{Supreme  Court  of  Utah,  Sept.  26,  /goo,) 

Appeal — Review — Exceptions  to  Instructions. — An  exception  to  an 
instruction  of  atrial  court  that  "the  court  erred  in  giving  to  the  jury 

instruction  No.  ,  and  to  the  giving  of  which  plaintiff  duly 

excepted/*  is  ag'eneral  exception,  which  cannot  be  considered  by  the 
appellate  court  unless  the  whole  instruction  so  excepted  to  is  incor- 
rect. 

Questions  for  Jury — Instructions. — Where,  in  an  action  against  a 
railroad  company  for  damages  for  personal  injuries,  the  question  of 
defendant's  neg-ligence  in  failing  to  sound  the  whistle  and  ring  the 
bell  as  required  by  section  447,  Rev.  St.  1898,  is,  under  the  provisions 
of  sections  3478  and  3479,  Rev.  St.  1898,  solely  within  the  province  of 
the  jury,  as  well  as  the  questions  of  the  credibility  of  witnesses  and 
the  weight  of  their  testimony,  and  in  the  discharge  of  their  duty  in 
this  connection  they  should  not  be  restricted  by  an  instruction. 

Comparative  Weight  of  Affirmative  and  Negative  Testimony.— 
Affirmative  testimony,  unless  of  greater  weight  than  negative  testi- 
mony, cannot  be  of  higher  character ;  so  that  an  instruction  which. 
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instead  of  leaving*  the  jury  free  to  exercise  its  own  judgment  in 
regard  to  the  weight  which  should  be  g^iven  such  testimony,  in  effect 
directs  the  jury,  in  their  deliberations,  to  give  greater  weight  to  the 
affirmative  testimony  of  defendant's  credible  witnesses  than  to  the 
neg^ative  testimony  of  plaintiff's  credible  witnesses,  is  erroneous. 

Same. — The  general  rule  of  evidence  that  affirmative  testimony  is 
of  hig^her  character  and  of  greater  weight  than  negative  testimony 
is  subject  to  two  exceptions :  (1)  When  negative  witnesses  who  are 
credible,  and  who  were  in  a  position  where  they  could  readily  hear 
and  see  what  transpired,  and  directed  their  attention  thereto,  testify 
that  they  did  not  see  or  hear  the  occurrence  testified  to  by  the  affirm- 
ative witnesses ;  and  (2)  when  negative  witnesses,  who  are  credible, 
and  were  in  a  position  where  they  could  readily  see  and  hear  what 
transpired,  and  directed  their  attention  thereto,  testify  positively 
that  the  occurrences  testified  to  by  the  affirmative  witnesses  did  not 
happen. 

Same — Accident  at  Crossing — Statutoiry  Signals — instructions.* — 
In  an  action  for  damag^es  for  personal  injuries,  when  the  negligence 
of  defendant  depends  upon  whether  it  did  or  did  not  perform  a 
certain  act,  an  instruction  that :  ''Positive  testimony  of  credible 
witnesses,  who  were  in  a  situation  to  know  whether  the  whistle  was 
blown  or  the  bell  rung,  to  the  effect  that  the  whistle  was  blown  and 
the  bell  rung,  is  of  a  higher  character  than  the  negative  testimony 
of  witnesses  that  they  did  not  hear  the  whistle  blown  nor  the  bell 
rung.  But  it  is  for  you  to  determine  from  the  testimony  of  the  wit- 
nesses and  the  surroundings,  as  shown  by  the  testimony,  whether 
the  whistle  was  blown  or  the  bell  rung  on  the  train  in  question  when 
it  approached  the  crossing  in  question," — is  erroneous  ;  and  although 
the  last  part  of  it,  alone,  would  have  been  proper,  the  restriction  of 
the  last  proposition  by  the  first  makes  them  inseparable,  and  ren- 
ders the  whole  instruction  bad,  in  such  manner  that  objection 
thereto  may  be  taken  advantage  of  by  a  general  exception. 

Accident  at  Crossing — Statutory  Signals— Evidence.— The  negli- 
gence of  defendant  turning  upon  the  question  of  whether  or  not  a 
whistle  was  sounded  or  a  bell  rung  as  defendant's  train  approached 
a  certain  crossing,  it  is  proper  for  plaintiff  to  show  by  his  witnesses 
that,  if  the  whistle  had  been  sounded  or  the  bell  rung,  they  would 
have  heard  it,  and  exclusion  of  such  testimony  when  offered  is  error. 

(Syllabus  by  the  Court.) 

Appeal  by  plaintiff  from  Salt  Lake  county  district  court. 
Reversed, 

*See  notes  at  end  of  case. 
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J,   J,    Whittaker^   Geo.   Halversofty   and  A,  E.  Pratt y  for 
appellant. 

Bennetty  HarknesSy  Howaty  Sutherland  &  Van  Catty  for  re- 
spondent. 

Baskin,  J.  The  plaintiff,  who  is  the  appellant,  as  admin- 
istratrix of  the  estate  of  Charles  Haun,  deceased,  instituted 
this  suit  to  recover  from  the  defendant  corporation  damages 
-*  *  ^         alleged  to  have  been  caused  by  the  defendant 

Oa««  Stated.  **  '' 

in  negligently  and  carelessly  causing  the  death 
of  the  said  Charles  Haun.  Among  the  negligent  acts  alleged 
in  the  complaint  are  the  following,  in  substance :  That  the 
defendant,  in  violation  of  its  duty,  ran  at  a  careless  and  neg- 
ligent speed,  to  wit,  about  50  miles  per  hour,  over  the  cross- 
ing of  the  public  highway  in  the  town  of  Murray,  one  of  its 
trains,  and  negligently,  carelessly,  and  in  violation  of  its  duty 
failed  to  give  warning  of  the  approach  of  said  train  by  sound- 
ing a  whistle  or  ringing  a  bell,  and  that  while  the  deceased 
was  driving  a  team  and  wagon  over  the  intersection  of  said 
public  highway  and  the  defendant's  railroad,  in  said  town  of 
Murray,  by  reason  of  the  alleged  negligence  and  carelessness 
of  the  defendant  he  was  struck  by  said  train  and  killed.  The 
answer  denies  the  alleged  negligence  and  carelessness,  and 
alleges  that  the  death  of  the  deceased  was  caused  by  his  own 
negligence. 

Among  the  instructions  given  to  the  jury  by  the 
court  at  the  trial  was  the  following:  **Positive  testimony  of 
credible  witnesses,  who  were  in  a  situation  to  know  whether 
the  whistle  was  blown  or  the  bell  rung,  to  the  effect  that  the 
whistle  was  blown  and  the  bell  rung,  is  of  a  higher  character 
than  the  negative  testimony  of  witnesses  that  they  did  not 
hear  the  whistle  blown,  nor  the  bell  rung.  But  it  is  for  you 
to  determine  from  the  testimony  of  the  witnesses  and  the  sur- 
roundings, as  shown  by  the  testimony,  whether  the  whistle 
was  blown  or  the  bell  rung  on  the  train  in  question  when  it 
approached  the  crossing  in  question."  This  instruction  was 
objected  to  by  plaintiff's  attorney,  and,  the  objection  having 
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been  overruled,  general  exception  thereto  was  taken.  Gen- 
eral exceptions  were  also  taken  to  instrubtions  Nos.  10,  11, 
12,  13,  and  14,  each  of  which  contains  independent  proposi- 
tions,  some  of  which  are  correct.     It  is  well    •  ,  _    . 

Appeal — seviAw 

settled,  and  has  been  frequently  decided  by  this  ^iSSSlttoM. 
court,  that  general  exceptions  will  not  be  con- 
sidered by  the  appellate  court  unless  the  whole  instruction 
so  excepted  to  is  incorrect.  Scott  z^.  Milling  Co.,  18  Utah 
486,  56  Pac.  305,  and  cases  there  cited ;  Wall  v.  Smelting  Co. , 
20  Utah  474,  59  Pac.  399;  Pool  v.  Railway  Co.,  20  Utah 
210,  58  Pac.  326.  The  exception  taken  to  instruction  No.  16 
is  as  follows :  **The  court  erred  in  giving  to  the  jury  instruc- 
tion No.  16,  and  to  the  giving  of  which  plaintiff  duly  ex- 
cepted." A  like  exception  was  also  taken  to  each  of  the 
instructions  respectively  numbered  10,  11,  12,  13,  and  14. 
The  engineer  and  fireman  on  the  train  testified,  on  behalf  of 
the  defendant,  that  the  whistle  was  blown  and  the  bell  rung. 
At  least  10  other  witnesses,  several  of  whom  were  passengers 
on  the  train,  testified,  on  behalf  of  defendant,  that  they 
heard  the  whistle,  but  were  not  asked,  and  did  not  testify, 
whether  or  not  the  bell  was  rung.  On  behalf  of  the  plaintiff, 
several  witnesses  who  were  in  view  of  the  place  of  the  acci- 
dent, and  in  a  position  where  they  could  easily  see  and  hear 
what  transpired,  testified  that  they  neither  saw  nor  heard  the 
whistle  or  the  bell,  that  their  hearing  was  good,  and  that 
their  attention  was  directed  to  the  approaching  train,  and  to 
whether  the  whistle  was  blown  and  the  bell  rung.  On  behalf 
of  plaintiff,  Mrs.  M.  J.  Leonard  testified,  as  follows:  ''Ob- 
served the  passenger  train.  *  *  *  I  just  heard  it  coming  there 
on  a  fast  speed.  Q.  What  attracted  your  attention?  A.  It 
was  coming  so  fast,  and  did  not  whistle  between  the  smel- 
ter and  the  station.  Q.  It  didn't  whistle  where  it  usually 
whistles,  did  it?  A.  No,  sir.  Q.  You  say  you  observed  it, 
and  the  train  didn't  whistle?  A.  Yes,  sir;  the  train  didn't 
whistle.  Q.  For  the  Murray  station?  A.  Yes,  sir.  Q.  It 
didn't  ring  the  bell?  A.  No,  sir."  On  cross-examination 
she  was  asked  the  following  questions,  and  answered  as  fol- 
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weight  should  be  ^iven  to  the  positive  statement  of  one  wit- 
ness than  to  the  negative  statement  of  another ;  but  it 
depends  upon  the  circumstances,  and  is  not  true,  as  an 
abstract  proposition  of  law,  and  is  not  a  proper  matter  upon 
which  to  instruct  the  iury."  In  the  case  of  State  v.  Kansas 
City,  Ft.  S.  &  M.  Ry.  Co.,  70  Mo.  App.  641,  642,  the  court 
said  :  "By  the  instruction  above  quoted,  defendant  seeks  to 
apply  the  rule  that  affirmative  testimony  is  stronger  than 
negative.  And  while  now  the  rule  is  general,  and  may 
ordinarily  be  well  applied,  it  yet  has  its  exceptions,  and  the 
reverse  may  be  true  ;  that  is,  negative  testimony  may  justly 
outweigh  the  positive.  As  said  by  a  learned  Louisiana 
judge  :  'Evidence  of  a  negative  nature  may,  under  particu- 
lar circumstances,  not  only  be  equal,  but  superior,  to  positive 
evidence.  This  must  always  depend  upon  the  question 
whether  the  negative  testimony  can  be  attributed  to  inatten- 
tion, error,  or  defect  of  memory,  and  whether  the  witnesses 
had  equal  means  and  opportunities  for  ascertaining  the  facts 
to  which  they  testify,  and  exercised  the  same.  *  *  *  n 
has  been  often  held  that  it  is  not  true,  as  a  matter  of  law, 
that  negative  evidence  may  not  be  sufficient  to  overbalance 
positive  testimony.  [Citing  authorities.]  In  such  cases 
the  jury  or  judge  have  to  weigh,  consider,  and  decide  for  them- 
selves, somewhat  regardless  of  general  rules.'  "  State  v, 
Chevallier,  36  La.  Ann.  81 :  Campbell  v.  Insurance  Co.,  98 
Mass.  401.  In  the  case  of  Louis  v.  Railroad  Co., 
Ill  Mich.  458,  69  N.  W.  642,  five  witnesses  swore 
positively  that  the  signals  were  not  given,  and  gave 
their  reason  why  they  so  testified,  and  18  witnesses 
testified  positively  that  the  signals  were  given.  The 
trial  court  refused  to  instruct  the  jury  that  affirmative 
testimony  outweighed  negative  testimony,  and  the  appellate 
court,  in  sustaining  the  trial  court,  said :  *  'We  do  not  think 
there  was  any  negative  testimony  to  which  the  request  would 
have  been  applicable.  *  *  *  The  situation  before  the  jury 
was  one  of  positive  testimony  against  positive  testimony,  and 
their  verdict  depended  on  which  they  believed.*'     In  the  case 
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of  Coughlin  v.  People,  18  111.  266,  the  instruction  was  as 
follows:  **If  the  jury  believe  from  the  evidence  that  Hig- 
gins,  Meacham,  Harrison,  Hyde,  Gaylord,  and  Demary  are 
truthful  witnesses,  and  that  they  swear  positively  to  the  fact 
that  the  defendant  struck  Higgins,  such  positive  evidence 
should  receive  more  consideration  than  any  negative  evidence 
there  may  be  in  the  case.''  This  instruction  was  held  to  be 
erroneous  by  the  appellate  court,  and  in  the  opinion  the 
court  said :  "Those  witnesses,  if  they  had  the  same  oppor- 
tunity of  knowing  what  the  defendant  did  do  on  the  occasion, 
and  were  equally  faithworthy  and  likely  to  know  and  remem- 
ber the  facts  with  those  who  testified  that  the  defendant  did 
strike  the  blow,  were  entitled  to  equal  credit,  and  their  state- 
ments should  have  had  equal  weight  and  consideration. 
Their  testimony  was  as  positive,  as  to  the  fact  in  controversy, 
as  the  testimony  of  the  people's  witnesses ;  and  if  they  had 
equal  honesty,  ability,  and  opportunity  of  knowing  what  did 
transpire,  and  memory,  their  testimony  would  have  had  the 
same  weight  on  a  mind  seeking  to  ascertain  truth."  In  the 
case  of  Rockwood  v.  Poundstone,  38  111.  200,  the  jury  were 
instructed  that  '4he  affirmative  testimony  of  a  witness  to  a 
certain  fact — as,  for  instance,  that  he  saw  a  government 
mound  and  ditch  at  a  certain  point — may  be  regarded  by  the 
jury  as  stronger  proof  than  the  testimony  of  a  witness  who 
swears  that  he  did  not  see  such  a  mound  and  ditch. ' '  The  ap- 
pellate court,  in  passing  upon  such  instruction,  said  :  ''We 
do  not  understand  it  is  the  province  of  the  court  to  tell  the 
jury,  in  a  case  where  there  is  much  and  conflicting  testimony, 
or,  indeed,  in  any  case,  which  evidence  is  the  strongest. 
It  is  not  true  that  affirmative  testimony  is  to  be  pre- 
ferred before  negative  testimony,  so  called,  under  all  circum- 
stances ;  and  that  is  the  purport  of  this  instruction,  and  was 
calculated  to  bias  the  mind  of  the  jury  very  much.  The 
value  of  all  testimony  is  to  be  ascertained  by  the  jury  weigh- 
ing it,  and  to  find  whichever  way  it  may  preponderate.  This 
instruction  should  not  have  been  given."  This  decision  has 
been  followed  and  quoted  with  approval  in  more  recent  cases 
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in  Illinois.  Eastman  v.  Railroad  Co.,  79  III.  App.  585; 
Railway  Co.  v.  Brooks,  81  111.  245;  Railway  Co.  v.  Peehan, 
149  111.  202,  36  N.  E.  1036;  Railway  Co.  v.  Shires,  108  111. 
617.  See,  also,  Berg  v.  Railway  Co.,  50  Wis.  419,  7  N.  W. 
347;  Urbanek  v.  Railway  Co.,  47  Wis.  59,  1  N.  W.  464; 
Railway  Co.  v.  Stommell,  126  Ind.  35,  25  N.  E.  863;  State 
V.  Gates,  20  Mo.  400;  Railway  Co.  v.  Bigham,  105  Ga.  498, 
30  S.  E.  934;  Humphries  v.  State,  100  Ga.  260,  28  S.  E.  25; 
Railway  Co.  v.  Lane  (Kan.  Sup.),  7  Pac.  587;  3  Jones,  Ev. 
§  901,  and  cases  cited ;  Bunting  v.  Railroad  Co.,  16  Nev.  280. 
These  authorities  hold  that  the  general  rule  of  evidence  that 
a£5rmative  testimony  is  of  a  higher  character  and  of  greater 
g^^^  weight  than  negative  tcfStimony  is  not  applicable 

(l)  when  negative  witnesses,  who  are  credible, 
and  who  were  in  a  position  where  they  could  readily  hear 
and  see  what  transpired,  and  directed  their  attention  thereto, 
testify  that  they  did  not  see  or  hear  the  occurrence  testified 
to  by  the  affirmative  witnesses  ;  (2)  when  negative  witnesses, 
who  are  credible,  were  in  a  position  where  they  could 
readily  see  and  hear  what  transpired,  and  directed  their 
attention  thereto,  testify  positively  that  the  occurrences 
testified  to  by  the  affirmative  witnesses  did  not  happen.  In 
this  case  these  exceptions  only,  and  not  the  general  rule, 
apply  to  the  testimony  disclosed  by  the  record.  If  there 
were  no  exceptions  to  the  general  rule  in  question,  affirma- 
tive testimony  in  no  instance  could  be  overcome  by  negative 
testimony,  however  strong  and  convincing  the  negative  testi- 
mony might  be.  Such  an  instruction  as  the  one  under  con- 
sideration should  not  be  given  when  the  negative  testimony 
is  strong  enough  to  support  a  verdict  rendered  in  accordance 
therewith.  In  view  of  the  character  of  the  testimony  sub- 
mitted to  the  jury  in  this  case,  it  was  error  for  the  court  to 
state  this  general  rule  without  stating  its  exceptions.  3  Jones, 
Ev.  §  901. 

The  following  cases  were  cited  by  respondent's  counsel 
in  support  of  said  instruction:  Bohan  v.  Railway  Co.,  61 
Wis.  391,  21  N.  W.  241  ;  Moran  v.  Railway  Co.,  48  Minn. 
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46,  50  N.  W.  930;  Hauser  v.  Railway  Co.,  147  Pa. 
St.  440,  23  Atl.  766 ;  Railway  Co.  v.  Reed,  40  111. 
App.  47;  Horn  v.  Railway  Co.,  4  C.  C.  A.  346,  54 
Fed.  301 ;  Stitt  v.  Huidekoper,  17  Wall.  394,  21  L.  Ed.  644; 
Culhane  v.  Railway  Co.,  60  N.  Y.  133,  137 ;  Railway  Co.  v. 
Lane,  33  Kan.  702,  7  Pac.  587 ;  Railway  Co.  v  Pierce  (Kan. 
Sup.),  18  Pac.  305  ;  Hessz;.  Railway  Co.  (Pa.  Sup.),  37  Atl. 
568.  The  negative  testimony  involved  in  these  cases  was 
radically  different  from  the  negative  testimony  in  the  case 
at  bar.  In  the  following  quotation  from  the  same-Acoidant 
case  in  61  Wis.  391,  21  N.  W.  241,  the  nega-  So^uSST.S?'*" 

..  Instruotions. 

tive  testimony  is  stated,  as  follows :  The 
plaintiff  and  several  witnesses  introduced  by  him  each  testi- 
fied that  he  saw  the  headlight  of  the  approaching  train  when 
a  short  distance  south  of  the  depot  platform,  but  saw  no 
person  on  the  forward  end  of  the  first  gravel  car,  nor  any 
light  at  that  place,  and  that  he  does  not  remember  to  have 
heard  the  engine  bell  ring  before  the  plaintiff  was  injured. 
This  is  all  the  testimony  which  in  any  manner  tends  to 
throw  doubt  upon  the  statements  of  the  defendant's  wit- 
nesses as  to  the  ringing  of  the  bell,  or  the  presence  of 
a  lighted  lantern  on  the  gravel  car."  The  appellate  court 
reversed  the  judgment  in  favor  of  plaintiff  on  the  ground 
that  the  negative  testimony  was  not  sufficient  to  support 
the  verdict,  and  that  the  motion  for  a  nonsuit  in  the 
court  below  should  have  been  granted.  In  the  case  in  147 
Pa.  St.  440,  23  Atl.  766,  the  court  said:  **The  undisputed 
testimony  was  that  the  train  was  running  very  slowly, — 
between  six  and  ten  miles  an  hour ;  was  about  to  stop  to 
take  on  water;  that  the  headlight  was  burning;  and,  by  the 
testimony  of  six  witnesses,  that  the  whistle  was  blowing 
and  the  bell  rung  as  the  train  approached  the  crossing. 
Against  this  there  was  no  proof  of  negligence  by  the  defend- 
ant, but  there  was  very  scant  testimony  of  the  plaintiff  as 
follows :  'Q.  Did  you  hear  the  blowing  of  the  whistle,  that 
night,  of  the  train?  A.  No,  sir;  if  it  did,  I  did  not  hear  any- 
thing.    Q.  Did  you  hear  the  ringing  of  any  bell?  A.  No,  sir.' 
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She  simply  says  she  did  not  hear  any  whistle  or  bell,  and,  as 
against  the  positive  testimony  of  six  witnesses,  who  did 
hear,  her  omission  to  hear  is  simply  a  scintilla  of  evidence, 
which  is  not  enough  to  make  out  a  charge  of  negligence  in 
that  respect."  In  the  case  in  33  Kan.  702,  7  Pac.  587,  the 
trial  court  refused  to  instruct  the  jury  that  *'the  law  esteems 
positive  testimony  more  highly  and  of  more  value  than  tes- 
timony of  a  negative  character";  and  the  appellate  court, — 
in  sustaining  the  trial  court, — in  the  opinion,  said:  *'But 
while  the  request,  as  a  general  statement  of  the  rule  of  evi- 
dence, is  correct,  we  do  not  regard  its  refusal  as  error.  As 
presented,  it  ignored  all  modifying  circumstances,  and 
assumed  that  no  positive  testimony  was  offered  by  the 
plaintiff  that  no  signal  was  given.  The  testimony  of  one 
who  was  in  a  position  to  hear,  and  who  was  giving  special 
attention  to  the  sounding  of  the  whistle,  that  it  was  not 
sounded,  while  negative  in  form,  is  a  positive  statement  of 
fact;  and  where  the  witnesses  had  equal  opportunity  to  hear 
the  whistle,  and  are  equally  credible,  it  is  generally  of  as 
much  value  as  the  testimony  of  one  who  states  that  it  was 
sounded."  All  of  the  other  cases  cited  on  this  point  by 
respondent's  counsel,  except  the  cases  in  17  Wall.  394,  21 
L.  Ed.  644,  and  4  C.  C.  A.  346,  54  Fed.  301.  are  similar  to 
those  quoted  from,  and  tend  to  support  the  contention  of  the 
appellant,  rather  than  that  of  the  respondent.  In  the  federal 
courts,  as  in  those  of  England  from  which  the  federal  prac- 
tice was  derived,  the  judge,  in  submitting  the  case  to  the 
jury,  may  express  his  opinion  on  the  weight  of  the  testimony, 
provided  the  jury  are  made  distinctly  to  understand  that  the 
**  instruction  was  not  given  as  .a  point  of  law  by  which  they 
were  to  be  governed,  but  as  a  mere  opinion  as  to  the  facts, 
and  to  which  they  should  give  no  more.weight  than  it  was 
entitled  to."  The  expression  of  such  an  opinion,  when  no 
rule  of  law  is  incorrectly  stated,  and  the  facts  are  left  to  the 
jury  without  restriction,  cannot  be  reviewed  on  writ  of  error 
in  the  federal  appellate  courts.  Tracy  v.  Swartwood,  10 
Pet.  95,  9  L.  Ed.  354;  California  Ins.  Co.  v.  Union  Com- 
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press  Co.,  133  U.  S.  417,  10  Sup.  Ct.  365,  33  L.  Ed.  730; 
Rucker  v.  Wheeler,  127  U.  S.  93,  8  Sup.  Ct.  1142,  32  L.  Ed. 
102;  Lovejoy  v.  U.  S.,  128  U.  S.  173,  9  Sup.  Ct.  57,  32  L. 
Ed.  389.  In  this  case  the  instruction,  in  view  of  the  nej^a- 
tive  testimony  adduced,  incorrectly  stated  the  law.  The 
instruction  which  was  sustained  in  the  case  of  Stitt  v. 
Huidekoper,  17  Wall.  385,  21  L.  Ed.  644,  in  the  use  of  the 
following  language,  to  wit,  "It  is  a  rule  of  presumptions 
that  ordinarily  a  witness  who  testifies  to  an  a£5rmative  is  to 
be  preferred  to  one  who  testifies  to  a  negative,"  recognized 
that  there  were  exceptions  to  the  general  rule.  The  testi- 
mony in  that  case  was  different  from  the  testimony  in  the 
present  case.  The  plaintiff  denied  the  receipt  of  certain 
papers,  and  the  two  defendants  swore  positively  that  they 
were  delivered.  It  appears  that  numerous  papers,  among 
which  were  the  ones  in  dispute,  passed  between  the  parties 
in  a  complicated  transaction  beginning  in  August,  1864, 
and  continuing  into  the  month  of  January,  1865.  The  case 
was  not  finally  determined  in  the  supreme  court  until  the 
October  term,  1873.  What  time  had  elapsed  between  the 
alleged  date  of  these  papers  and  the  date  the  witnesses  tes- 
tified does  not  appear.  The  reason  given  for  the  instruction 
was  that:  *'He  who  testifies  to  a  negative  may  have  for- 
gotten; that  it  is  possible  to  forget  a  thing  that  did  happen, 
but  that  it  is  not  possible  to  remember  a  thing  that  never 
happened."  The  time  which  elapsed  between  the  date  of 
the  accident  in  this  case  and  the  trial  was  not  of  such  length, 
nor  were  the  attending  circumstances  of  such  a  character, 
as  to  render  it  probable  that  the  memories  of  the  negative 
witnesses  were  at  fault.  In  the  case  of  Horn  v.  Railway 
Co.,  4  C.  C.  A.  346,  54  Fed.  301,  at  the  close  of  the  plain- 
tiff's evidence  a  nonsuit  was  granted.  Swan,  district  judge, 
in  stating  the  facts,  said:  ''Several  witnesses  testified  pos- 
itively that  the  whistle  was  sounded,  while  there  is  negative 
testimony  from  others  that  they  did  not  hear  it."  It  does 
not  appear  in  that  case,  as  it  does  in  the  case  at  bar,  that  the 
negative  witnesses  were  in  a  position  to  easily  see  and  hear» 
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and  that,  their  attention  was  directed  to  the  train.  We  do 
not  think  that  either  of  these  federal  cases  supports  the 
contention  of  the  respondent.  The  restriction,  in  the  instruc- 
tion, of  the  second  proposition  by  the  first,  makes  these 
propositions  inseparable,  and  the  instruction,  as  a  whole, 
bad.  The  general  exception  thereto  was  therefore  well 
taken,  and  should  have  been  sustained. 

John  Graham  was  asked  by  plaintiff's  attorney  this  ques- 
tion: ''Were  you  in  a  position,  Mr.  Graham,  that,  had  the 
train  whistled,  you  could  have  heard  it?"  To  this  question 
^^j.  .  .  and  the  following  one,  the  defendant's  attorney 
SSr^SSJ^*""  objected.  The  objection  was  sustained,  and 
E^ideno*.  ^^   plaintiff   excepted.     Peter    Johnson    was 

asked  by  plaintiff's  attorney  this  question:  ''Now,  I  will  ask 
you  if,  in  your  opinion,  had  they  rung  a  bell,  you  could  have 
heard  it.''  We  think  the  following  statement  in  the  opinion 
in  the  case  of  Railway  Co.  v.  Dillon,  123  111.  570,  15  N.  E. 
181,  is  correct,  to  wit:  "Questions  of  this  character  are  con- 
stantly permitted  by  the  most  enlightened  judges,  and  we  are 
aware  of  no  authority  questioning  the  propriety  of  allowing 
them."  Several  witnesses  in  that  case  were  allowed  to  tes- 
tify, notwithstanding  objections  were  interposed,  that,  in  their 
opinion,  if  the  bell  had  been  rung  or  the  whistle  sounded  they 
would  have  heard  it.  It  is  ordered  that  the  judgment  be 
reversed,  and  that  the  case  be  remanded,  with  directions  to 
the  court  below  to  grant  a  new  trial,  and  that  the  respondent 
pay  the  costs. 

Bartch,  C.  J.,  concurs. 

Miner,  J.  (concurring).  To  my  mind,  the  testimony  of 
witnesses  who  say  they  heard  the  bell  rung  and  the  whistle 
sounded  is  of  no  more  weight  than  those  who  say  they  did  not 
hear,  provided  the  witnesses  were  placed  in  the  same  situation, 
and  had  equal  means  and  opportunities  for  hearing  and  ascer- 
taining the  facts,  and  had  equal  interest  in  the  subject-matter 
of  the  testimony.  One  of  several  parties  engaged  in  convert 
sation,  if  waiting  for  and  expecting  the  arrival  of  a  train,  may 
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readily  hear  the  whistle  or  bell,  while  other  persons,  having 
no  interest  in  its  arrival,  and  not  having  their  attention 
directed  to  it,  may  not  hear  the  bell  or  whistle.  One  man 
may  do  a  certain  act  in  the  presence  of  another,  who  may  not 
observe  it  because  his  attention  is  not  directed  to  it  or  is  dis- 
tracted at  the  time  of  the  occurrence.  So,  one  may  hear  the 
whistle  of  a  locomotive,  while  another  in  a  like  situation  may 
have  his  attention  directed  to  another  matter  at  the  time,  so 
that  he  may  not  hear  it.  In  such  a  case,  where  witnesses  are 
of  equal  credibility,  the  positive  testimony  should  have  greater 
weight  than  the  negative.  So,  if  certain  credible  witnesses, 
who  are  in  a  situation  to  hear,  see,  and  know  whether  the  bell 
was  rung  or  not,  testify  that  the  bell  was  rung,  and  other 
witnesses,  occupying  a  different  situation,  testify  that  they 
did  not  hear  it  rung,  the  positive  testimony  should  outweight 
the  negative  testimony.  But  this  must  depend  upon  the  ques- 
tion whether  the  negative  testimony  can  be  attributed  to  want 
of  attention,  failure  of  memory,  or  whether  they  had  equal 
means  and  opportunities  for  ascertaining  the  facts  in  question. 
The  court  instructed  the  jury  that:  "Positive  testimony  of 
credible  witnesses,  who  were  in  a  situation  to  know  whether 
the  whistle  was  blown  or  the  bell  rung,  to  the  effect  that  the 
whistle  was  blown  and  the  bell  rung,  is  of  a  higher  character 
than  the  negative  testimony  of  witnesses  that  they  did  not 
hear  the  whistle  blown,  nor  the  bell  rung.  But  it  is  for  you 
to  determine  from  the  testimony  of  the  witnesses  and  the  sur- 
roundings, as  shown  by  the  testimony,  whether  the  whistle 
was  blown  or  the  bell  rung  on  the  train  in  question  when  it 
approached  the  crossing  in  question.''  By  the  instruction 
given,  the  court  expressly  limits  the  weight  of  the  positive 
testimony  to  "credible  witnesses  who  are  in  a  situation  to 
know  whether  the  whistle  was  blown  or  the  bell  rung,"  as 
compared  with  those  of  the  other  class  who  did  not  hear  the 
whistle  blown  or  the  bell  rung,  but  who  were  not  in  the  same 
position  as  those  who  did  hear  it.  And  in  the  same  connec  • 
tion  the  jury  were  instructed,  in  effect,  that,  notwithstanding 
this,  it  was  for  them  to  determine  from  the  testimony  of  the 
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witnesses  and  the  surroundings,  as  shown  by  the  testimony, 
whether  the  whistle  was  blown  or  the  bell  rung  when  the  train 
approached  the  crossing.     By  this  instruction  the  whole  ques- 
tion was  fairly  submitted  to  the  jury  for  their  determination. 
In  my  opinion,  the  court  committed  no  error  in  giving  the 
instruction,  as  a  whole,  because  a  distinction  was  made  be- 
tween positive  and  negative  testimony,  and  because  all  the  tes* 
timony  was  finally  left  for  the  consideration  of  the  jury.     As 
held  by  the  court  in  Stitt  v.  Huidekoper,  17  Wall.  394,  21  L. 
Bd.  647:  "It  is  a  rule  of  presumptions  that  ordinarily  a  wit- 
ness who  testifies  to  an  affirmative  is  to  be  preferred  to  one 
who  testifies  to  a  negative,  because  he  who  testifies  to  a  neg- 
ative may  have  forgotten.     It  is  possible  to  forget  a  thing  that 
did  happen.     It  is  not  possible  to  remember  a  thing  that  never 
existed."     Olsen  v.  Railroad  Co.,  9  Utah  129,  33  Pac.  623: 
Bohan  v.  Railway  Co.,  61  Wis.  391,  21  N.  W.  241;  Stitt  ». 
Huidekoper,  17  Wall.  364,  21  L.  Ed.  644.     I  am  also  of  the 
opinion  that  the  court  erred  in  rejecting  certain  testimony 
offered  by  the  plaintiff  tending  to  show  that  plaintiff's  wit- 
nesses could  have  heard  the  whistle  had  it  been  sounded. 
The  situation,  locality,  and  opportunity  of  the  witnesses  were 
shown,  and  the  testimony  should  have  been  admitted.     I  con- 
cur in  the  order  granting  a  new  trial. 


NOTES. 

Comparative  Weight  of  Positive  and  Negative  Evidence  as  to  Giv-^ 
ing  Signals  at  Crossing — General  Rule. — As  a  general  rule,  where 
there  is  af&rmative  evidence  that  the  statutory  signals  were  given 
on  approaching  a  railroad  crossing,  and  there  is  negative  evidence 
to  the  effect  that  witnesses  did  not  hear  them,  the  affirmative  evidence 
must  be  taken  to  out-weigh  the  negative.  Griffith  v,  Baltimore,  etc.» 
R.  Co.,  44  Fed.  Rep.  574;  Savannah  &  M.  R.  Co.  v.  Shearer,  Adm'z» 
58  Ala.  672 ;  Rockford,  R.  I.  &  St.  L.  R.  Co.  v.  Byam,  80  111.  528  ; 
Chicago,  etc.,  R.  Co.  v.  Still,  19  111.  499,  71  Am.  Dec.  236;  Chicago, 
etc.,  R.  Co.  V.  Robinson,  106  111.  142,  19  Am.  &  Eng.  3%.  9  111.  App. 
89 ;  Wabash,  etc.,  R.  Co.  v.  Hicks,  13  111.  App.  407;  Evison  v,  Chicago, 
etc.,  R.  Co.,  45  Minn.  370;  Summerville  v,  Hannibal,  etc.,  R.  Co.,  2^ 
Mo.  App.  48;  Telfer  v.  Northern  R.  Co.,  30  N.  J.  L.  188;  Chapman  v. 
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N.  Y.  Central  &  H.  R.  R.  Co.,  14  Hun  (N.  Y.)  484;  Bleyle  v.  New 
York  Cent.,  etc.,  R.  Co.,  113  N.  Y.  626, 22  N.  Y.  St.  Rep.  993 ;  Culhane 
V,  New  York  Central,  etc.,  R.  Co.,  60  N.  Y.  133 ;  Ellis  v.  Great  Western 
R.  Co.,  L.  R.,  9  C.  P.  SSI. 

One  witness  who  hears  the  ringing  of  the  bell  is  worth  more  than 
the  testimony  of  a  dozen  witnesses  who  did  not  hear  it,  unless  in  some 
manner  their  attention  had  been  especially  called  to  it.  The  witness 
who  heard  the  bell  either  tells  the  truth  or  he  tells  a  deliberate  and 
wilful  falsehood,  while  the  witness  who  did  not  hear  the  bell  may  be 
and  is  probably  truthful.  The  bell  may  be  rung  or  the  whistle  blown 
without  attracting  the  attention  of  persons  who  are  familiar  with 
such  sounds.  Urias  v,  Pennsylvania  R.  Co.,  1S2  Pa.  St.  326,  25  Atl. 
Rep.  566. 

Two  witnesses  testified  for  plaintiff  that  they  heard  no  bell  though 
present  and  listening,  while  five  witnesses  testified  for  defendant 
positively  that  it  did  ring ;  that  they  both  heard  it  and  saw  it  ring- 
ing. Held^  that  the  weight  of  evidence  was  with  defendant  and  the 
verdict  should  have  been  accordingly.  Culhane  v.  New  York  C.  & 
H.  R.  R.  Co.,  67  Barb.  (N.  Y.)  562. 

In  Chicago  and  Alton  R.  R.  Co.  v,  Robinson,  106  111.  142,  19  Am. 
&  Eng.  R.  Cas.  3%,  it  was  held,  in  a  suit  against  a  railroad  company 
for  negligence  in  not  giving  the  statutory  signals  on  approaching  a 
road-crossing  Vith  a  train,  the  jury  are  not,  as  a  matter  of  law,  justi- 
fied in  giving  greater  weight  to  the  testimony  of  witnesses  who  state 
negatively  that  no  bell  was  rung  or  whistle  sounded,  than  to  that 
of  witnesses  stating  affirmatively  that  this  was  done.  The  rule  would 
seem  to  be  the  other  way. 

Sanne — Duty  to  Instruct. — It  has  been  in  some  cases  held,  that  where 
there  is  affirmative  evidence  that  a  whistle  was  sounded  or  bell  rung 
on  approaching  a  crossing,  and  there  is  negative  evidence  to  the 
effect  that  the  witnesses  did  not  hear  it,  the  jury  should  be  instructed 
that  supposing  the  witnesses  to  be  equally  credible  the  affirmative 
evidence  must  be  taken  to  outweigh  the  negative.  Chapman  v.  N. 
Y.  Central  AH.  R.  R.  Co.,  14  Hun  (N.  Y.)  484;  Culhane  v.  New 
York  Central,  etc.,  R.  Co.,  60  N.  Y.  133 ;  Telfer  v.  Northern  R.  Co., 
30  N.  J.  L.  188 ;  Chicago  &  R.  I.  R.  Co.  v.  Still,  19  111.  499 ;  Rockford, 
R.  I.  &  St.  Lr.  R.  Co.  V.  Byam,  Adm*r,  80  111.  528 ;  Ellis  v.  Great 
Western  R.  Co.,  L.  R.,  9C.  P.  551. 

Same — Question  for  Jury. — But  the  circumstances  of  the  case,  and 
particularly  the  opportunity  which  the  negative  witnesses  have  had 
to  hear  the  signal,  often  materially  modify  such  rule  so  as  to  leave  the 
question  whether  or  not  the  signal  has  been  given  an  open  one  for  a 
jury.     Eilert  v.  Green  Bay  &  M.  R.  Co.,  48  Wis.  606;  Urbanck  z\ 
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Chicagro,  M.  &  St.  P.  R.  Co.,  47  Wis.  59,  N.  W.  Rep.  464 ;  Chicagro,  B. 
&  Q.  R.  Co.  V,  Dickson,  88  111.  431 ;  Berg^  v,  Chicag'o,  M.  &  St.  P.  R. 
Co.,  50  Wis.  419;  2  Am.  &  Eng.  R.  Cas.  70.  Where  there  is  evi- 
dence that  the  sig'nal  has  been  given,  and  the  negative  witnesses 
having  been  in  a  position  to  hear  it,  swear  positively  not  merely 
that  they  did  not  hear  it,  but  that  it  was  not  given,  the  rule 
above  laid  down  has  no  application.  A  question  of  veracity  be- 
tween the  witnesses  is  raised  which  it  is  the  province  of  the  jury 
to  decide.  Dublin,  W.  &  W.  R.  Co.  v,  Slattery,  L.  R.,  3  App.  Cas. 
1155 ;  Voak  v.  Northern  Central  R.  Co.,  75  N.  Y.  320 ;  Ren  wick  v. 
New  York  Central  R.  Co.,  36  N.  Y.  132;  Byrne  v.  New  York  Central 
&  H.  R.  R.  Co.,  14  Hun  (N.  Y.)  322  ;  Chicago,  etc.,  R.  Co.  v,  Kuster,  22 
111.  App.  188  ;  Chicago,  B.  &  Q.  R.  Co.  v,  I^ee,  67  111.  454 ;  Lrouisville, 
N.  A.  &  C.  R.  Co.  V,  Shires,  Adm'r,  108  111.  617;  19  Am.  &  Eng.  R. 
Cas.  387. 

Where  the  witnesses  are  of  equal  credit,  positive  evidence  that  a 
signal  was  given,  is,  as  a  general  rule,  of  more  weight  than  that  of 
witnesses  who  say  they  did  not  hear  it ;  but  much  depends  upon  the 
position,  attention,  and  credibility  of  the  witnesses,  and  the  ultimate 
question,  whether  the  signal  was  given  or  not,  is  one  of  fact  for 
the  jury.  Murray  v.  Missouri  Pac.  R.  Co.,  101  Mo.  236, 13  S  W.  Rep. 
817. 

Same — Negative  Testimony  Given  Greater  Weight. — Where  wit- 
nesses, who  were  in  a  position  to  hear  crossing  signals  if  they  were 
given,  testify  that  they  did  not  hear  them,  such  testimony  may 
be  given  greater  weight  than  affirmative  testimony  that  they  were 
given.     Chicago,  etc.,  R.  Co.  v,  Cauffman,  38  111.  424. 

Admissibility  of  Negative  Evidence  of  Failure  to  Give  Signals. — On 
a  charge  of  negligence  in  a  company  in  failing  to  ring  a  bell  on 
approaching  a  highway  crossing,  there  is  no  error  in  permitting  wit- 
nesses to  testify  that  they  would  have  heard  the  bell  if  it  had  been 
rung.  Illinois  C.  R.  Co.  v.  Slater,  139  111.  190,  28  N.  E.  Rep.  830 ; 
affirming,  39  111.  App.  69. 
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{Supreme  Court  of  New  Hampshire,  July  27,  igoo,) 

Farm  Crossings — Obstruction  and   Removal — Right  of  Tenant  by 
Curtesy  to  Maintain  Action. — A  tenant  by  the  curtesy,  in  possession 
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of  and  entitled  to  enjoy  the  use  of  farm  crossings  appurtenant  to  the 
premises  so  held  by  him,  may  maintain,  independently  of  the  owners 
of  the  fee,  if  such  rights  are  infringed,  an  appropriate  remedy  in 
law  or  in  equity  to  redress  the  wrong. 

Same — Prescription — Statute. — The  statute  of  New  Hampshire 
providing  that  no  title  can  be  acquired  by  adverse  possession  by  or 
against  a  railroad  prevents  the  acquisition  by  prescription  of  any 
right  to  or  in  a  farm  railroad  crossing. 

Same — Existence  of  Right — Sufficiency  of  Evidence. — The  length 
of  time  (about  47  years)  the  crossing  in  question  had  been  maintained 
by  defendant  for  the  benefit  of  the  owners  of  the  premises,  and  had 
been  used  by  them  without  objection,  showed  it  was  legally  estab- 
lished, either  by  the  agreement  of  the  parties  or  by  some  duly- 
authorized  tribunal,  and  that  plaintiff  had  the  right  to  a  suitable 
crossing  of  the  defendant's  railroad  under  the  statute  of  New 
Hampshire  in  force  when  the  crossing  was  constructed,  which 
imposed  upon  railroads  the  duty  to  provide  suitable  farm  crossings 
in  accordance  with  the  agreement  of  the  parties,  or  that  of  some 
tribunal  provided  for  the  purpose. 

Same — Location.* — The  question  of  the  location  of  farm  railroad 
crossings  is  to  be  determined  by  the  application  of  the  doctrine  of 
reasonable  use ;  and  the  convenience  of  all  the  parties  is  to  be  con- 
sidered in  determining  this  question. 

Same — Change  of  Location — Damages. — A  farm  railroad  crossing 
once  established  is  not  so  located  that  it  can  never  be  changed  ;  and 
such  prospective  changes  in  the  original  construction  are  contem- 
plated, and  compensation  therefor  is  included  in  the  original  award 
of  damages  to  the  property  owner. 

Same — Same — Same. — In  an  action  for  damages  for  the  obstruc- 
tion and  removal  of  a  farm  crossing,  no  damages  could  be  recovered 
for  the  time  since  a  suitable  new  crossing  was  built,  nor  for  the 
failure  to  construct  the  new  crossing  prior  to  plaintiff's  demand  for 
better  crossing  facilities,  made  necessary  solely  by  the  increase  of 
railroad  business  in  its  vicinity.  But  if  the  time  between  the  service 
of  such  notice  and  the  construction  of  the  new  crossing  was  longer 
than  was  reasonable  for  doing  the  work,  plaintiff  was  entitled  to 
snch  damages  as  he  suffered  for  the  time  covered  by  the  unreasonable 
delay.  And  he  was,  in  any  event,  entitled  to  nominal  damages 
because  of  the  change  in  the  location  of  the  crossing,  as  defendant, 
in  making  it,  failed  to  follow  the  method  prescribed  by  statute.  He 
was  only  entitled  to  nominal  damages  on  account  of  this  failure  to 
comply  with  the  statute,  as  it  was  established  by  an  agreement  of  the 
parties  that  the  new  crossing  was  a  reasonable  and  suitable  way. 

*8ee  notes  at  end  of  case. 
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Bill  by  John  Costello  to  compel  the  replacing  of  a  cross- 
ing of  a  private  way  from  plaintiff's  premises  over  defend- 
ant's railroad  tracks  to  a  public  highway,  and  an  action  of 
law  for  the  recovery  of  damages  for  the  obstruction  and 
removal  of  the  crossing.     Case  discharged. 

Sullivan  &  Cleaveland^  for  plaintiff. 

Chamber lin  &  Rich^  Clarence  'A,  Highly  and  L,  Leroy 
Highly  for  defendant. 

Wallace,  J.  The  plaintiff,  as  tenant  by  the  curtesy, 
possessed  and  was  entitled  to  enjoy  the  right  to  use  farm 
crossings  which  were  appurtenant  to  the  premises  so  held  by 
FannoroMin^.-  ^^™*  If  thosc  Hghts  Were  infringed,  the  plaiH- 
s^v'SS^St    tiff's  life  interest  was  sufficient  to  enable  him  to 

of  Tenant  by  Our-  •    ^     •  •    ^  ji        •        t 

tMy  to  Maintain   maintain  any  appropriate    remedy  in  law  or 

Action. 

equity  to  redress  the  wrong,  independent  of  the 
owners  of  the  fee.  The  plaintiff  could  acquire  no  right  to  or 
in  the  crossing  by  prescription.     The  statute  providing  that 

no  title  can  be  acquired  by  adverse  possession 
Sra-^tetutSf*^  by  or  against  a  railroad  prevents  the  acquisi- 
tion of  any  rights  in  that  manner.  Pub.  St.  c. 
157,  §  15.  At  the  time  of  the  construction  of  the  defendant's 
railroad,  and  since,  the  statute  imposed  upon  railroad  corpo- 
rations the  duty  to  provide  suitable  crossings  for  the  accom- 
modation of  landowners  in  accordance  with  the  agreement  of 
the  parties,  or,  if  unable  to  agree  upon  the  place,  number,  or 
kind  of  such  crossings,  then  in  accordance  with  the  determi- 
nation of  some  tribunal  provided  for  that  purpose.  Laws 
1850,  c.  953,  §  5;  Comp.  St.  c.  150,  §  45;  Gen.  St.^c.  147,  §§ 
1,  16;  Gen.  Laws,  c.  161,  §§  1,  16;  Pub.  St.  c.  159,  §§  1.  19. 
When  the  defendant's  railroad  was  constructed,  the  disputed 
questions  as  to  the  location  and  construction  of  crossings 
were  determined  by  three  disinterested  justices  of  the  peace. 
Laws  1850,  c.  953,  §  5;  Comp.  St.  c.  150,  §  45.  Subse- 
quently the  power  to  determine  these  questions  was  conferred 
upon  county  commissioners  (Gen.  St.  c.  147,  §  16;  Gen. 
Laws,  c.  161,  §  16),  and  later  upon  the  railroad  commis- 
sioners   (Laws  1889,  c.    54,  §  1;   Pub.  St.   c.  159,  §  19). 
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Under  the  statute  the  plaintiff  had  the  right  to  a  suitable 
crossing  over  the  defendant's  railroad.    The  length  of  time 
the  crossing  has  been  maintained  by  the  defend-  .       ^  ,_^ 
ant  for  the  benefit  of  the  owners  of  the  premises*  StoS^^^al??" 
and  has  been  used  by  them  without  objection,  ***"*** 
shows  it  was  legally  established,  either  by  the  agreement  of 
the  parties  or  by  some  duly-authorized  tribunal. 

The  question  of  the  location  of  the  farm  crossing  is  to  be 
determined  by  the  application  of  the  doctrine  of  reasonable 
use.     Pub.  St.  c.  159,  §  1;  Jones  v.  Seligman,  81  N.  Y.  191 ; 
Wademan  v.  Railroad  Co.,  51  N.  Y.  568;  Ells-  ^      ,     ^ 
worth  V.  Railroad  Co.,  34  N.  J.  Law  94.     The 
convenience  of  all  parties  is  to  be  considered  in  determining 
this  question:     Jones  v.  Seligman,  supra,     A  farm  crossing 
once  established   is   not  so  located  that  it  can   never  be 
changed.    The  necessity  for  changes  has  been 
recognized    and    provided    for  by   legislation.  i^ocatton-Dam- 


Pub.  St.  c.  159,  §§  14,  19.  The  case  cited  by 
the  plaintiff  to  the  effect  that  an  established  crossing  is  a  fix- 
ture, and  cannot  be  taken  from  the  landowner,  contains  the 
important  limitation  that  this  cannot  be  done  ''unless  it 
should  become  necessary  to  do  so  for  the  improvement  of  the 
road."  March  v.  Railroad  Co.,  19  N.  H.  372,  378.  Pro- 
spective changes  in  the  original  construction  were  contem- 
plated, and  compensation  therefor  was  included  in  the  original 
award  of  damages.  Dearborn  v.  Railroad  Co.,  24  N.  H.  179; 
Perley  v.  Railroad  Co.,  57  N.  H.  212,  214.  The  case  is  like 
a  change  of  highway  grade  before  the  law  of  1848  (Benden 
».  Town  of  Nashua,  17  N.  H.  477  ;  Waldron  v.  Berry,  51  N. 
H.  136,  143),  where  no  damages  could  be  recovered  if  the 
change  was  reasonably  necessary.  The  old  crossing  had 
become  so  blocked  by  the  increased  business  of  the  road  that 
its  further  use  was  unreasonable,  and  it  was  the  duty  of  the 
road  to  provide  another  which  would  be  reason- 
able. This  it  has  done  ;  and,  while  there  might  SSSST**™*" 
be  a  question  of  jurisdiction  if  the  facts  were  in 
dispute,  the  agreement  of  the  parties  in  this  case  as  to  the 
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question  which  the  commissioners  would  pass  upon  renders 
an  application  to  them  a  useless  ceremony.  As  between 
these  parties,  the  agreement  establishes  the  fact  that  under 
the  existing  circumstances  the  new  crossing  is,  and  the  old 
one  is  not,  a  reasonable  and  suitable  way.  Upon  this  state 
of  facts  no  cause  for  equitable  interference  is  shown,  and  no 
damages  can  be  recovered  for  the  time  since  the  new  crossing 
was  built.  Neither  can  damages  be  had  for  the  failure  to 
construct  the  new  crossing  prior  to  the  plaintiff's  demand  for 
better  facilities.  Home  v.  Railroad,  36  N.  H.  440,  444,  445. 
If  the  time  between  the  service  of  notice  and  the  construction 
of  the  new  crossing  was  longer  than  was  reasonable  for 
doing  the  work,  the  plaintiff  is  entitled  to  such  damages  as 
he  has  suffered  for  the  time  covered  by  the  unreasonable 
delay.  If  there  was  no  such  delay,  he  can  recover  only 
nominal  damages.  While  there  was  occasion  to  change  the 
location  of  the  crossing,  the  change  should  have  been  made 
in  the  method  prescribed  by  statute.  Neither  party  can 
separately  undertake  to  determine  the  questions  of  location 
(Railroad  Co.  v.  Holton,  32  Vt.  43;  Wademan  v.  Railroad 
Co.,  51  N.  Y.  568),  and  for  this  infringement  of  right  the 
plaintiff  is  entitled  to  nominal  damages.  Case  discharged. 
All  concurred. 

NOTES. 

Farm  Crossings — Location. — In  the  location  of  a  farm  crossing 
the  interest  of  neither  party  is  to  be  given  exclusive  consideration, 
but  its  location  must  be  suitable  when  considered  in  connection 
with  all  the  circumstances.  Kansas  City,  etc.,  R.  Co.  v,  Kregelo 
(Kan.),  20  Am.  &  Kng.  R.  Cas.  241 ;  Wademan  v.  Albany,  etc.,  R.  Co., 
51  N.  Y.  568 ;  Connecticut,  etc.,  R.  Co.  v,  Holton,  32  Vt.  43. 

But  in  Wheeler  v.  Rochester  &  S.  R.  Co.,  12  Barb.  (N.  Y.)  227. 
which  was  criticised  in  Wademan  v.  Albany,  etc.,  R.  Co.,  supra,  it 
was  held,  the  right  of  choice  to  say  where  a  farm  crossinir  shaU 
be  located  is  in  the  landowner ;  but  he  must  exercise  the  rig^ht  rea- 
sonably, with  reference  to  his  own  convenience  in  pursuing  his 
farming  operations,  and  not  capriciously  and  wantonly,  to  annoy 
the  corporation  and  cause  it    unnecessary    trouble    and   expense. 
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Wheeler  v.  Rochester  &  S.  R.  Co.,  12  Barb.  (N.  Y.)  227.  See  also, 
Van  Vrankin  v,  Wisconsin,  I.  &  N.  R.  Co.,  68  Iowa  576,  27  N.  W. 
Rep.  761. 

L#andowner  has  reasonable  right  to  farm  crossings  at  such  places 
as  necessities  of  farm  demand,  provided  their  location  will  not  inter- 
fere with  the  rights  of  the  railroad  company.  Kansas  City,  etc.,  R. 
Co.  V,  Kregelo  (Kan.),  20  Am.  &  Eng.  R.  Cas.  241. 

Where  Statute  Declares  Farm  Crossing  to  Be  Built  by  Railroad, 
Landowner  May  Select  Location. — Section  1286  of  the  Iowa  Code  is 
as  follows :  ''When  any  person  owns  land  on  both  sides  of  any 
railroad,  the  corporation  owning  the  same  shall,  when  requested  so 
to  do,  make  and  keep  in  good  repair  one  cattle-guard  and  one  cause- 
way, or  other  adequate  means  of  crossing  the  same,  at  such  reason- 
able place  as  may  be  designated  by  the  owner."  The  defendant 
constructed  its  line  of  road  through  the  plaintiff's  farm.  After  the 
road  was  completed,  the  plaintiff  pointed  out  to  the  defendant  the 
place  where  he  desired  his  farm  crossing  to  be  made.  The  defend- 
ant failed  and  refused  to  make  a  crossing  at  the  point  indicated, 
but  constructed  one  at  another  place.  The  plaintiff  then  brought  an 
action  to  compel  the  defendant  to  make  the  crossing  at  the  place 
selected  by  him.  Held,  that  under  the  above  statute  it  is  the  rule, 
that  the  landowner  shall  select  the  place  for  such  crossing,  and  the 
only  limitation  upon  such  landowner  in  exercising  this  privilege  is 
that  the  selection  must  be  reasonable.  Van  Vrankin  v,  Wisconsin, 
etc.,  R.  Co.  (Iowa),  27  N.  W.  Rep.  761,  68  Iowa  576. 

Selection  by  Landowner. — Where  a  conveyance  of  land  to  a  rail- 
road company  provided  that  grantee  was  to  furnish  grantor,  his 
heirs  and  assigns,  with  two  convenient  crossings  over  its  railroad, 
the  location  to  be  thereafter  designated  by  grantor,  one  of  which, 
the  one  now  in  question,  to  be  a  crossing  at  grade,  and  a  crossing 
was  built  by  the  railroad  at  a  point  selected  by  the  grantor  adapted  to 
the  grade  of  the  road  as  then  fixed,  any  obstruction,  by  gates  or  bars 
subsequently  placed  at  such  crossing,  or  any  changes  of  grade  of  its 
road,  entitles  the  grantor,  or  his  assigns,  to  nominal  damages ;  but 
plaintiff  is  not  entitled  to  demand  from  defendants  the  expense  of 
changing  the  grade  of  the  approaches  to  the  crossing.  Williams  v, 
Clark,  1  New  England  Rep.  603. 
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V, 

Southern  Pac.  R.  Co.  et  cU. 

(Supreme  Court  of  Califomiay  Sept,  77,  igoo,) 

Grant  of  Land  for  Railroad  Purposes — Reverter — Conditions. — 
Where  land  is  granted  in  fee  to  a  railroad,  and  the  only  condition 
under  which  the  land  is  to  revert  to  the  grantor  is  in  case  it  shall 
not  be  used  for  railroad  purposes,  the  fact  that,  from  time  to  time, 
ranging  from  daily  use  to  use  every  few  months,  gravel  trains  for 
the  use  of  the  railroad,  and  for  hire,  are  operated  across  it  will  pre- 
vent it  from  reverting. 

Same — Same — Same. — Such  a  conveyance  provided  that,  "as  a 
further  consideration  for  the  grant  of  this  land,  the  parties  of  the 
second  part  agree  to  place  two  stations,  at  one  of  which  all  trains 
must  stop ;  location  of  stations  to  be  selected  by  the  party  of  the 
first  part.*'  Held,  that  such  provision  could  not  be  available  to 
defeat  the  estate  created  by  the  grant,  as  it  was  not  made  a  condition 
of  which  the  estate  was  granted,  but  was  merely  a  personal  covenant 
on  the  part  of  the  grantee. 

Same— Forfeiture  for  Failure  to  Operate — Statute. — Plaintiff  was 
not  entitled  to  invoke  the  act  of  April  15,  1880,  of  California,  pro- 
viding that  lands  occupied  by  a  railroad  shall  be  forfeited  to  the 
original  owners  on  failure  to  operate  trains  upon  the  road  for  six 
months,  as  she  made  no  reference  to  the  act  in  her  complaint,  nor 
alleged  nor  showed  any  facts  under  which  she  could  avail  herself  of 
the  provisions  of  the  act. 

Appeal  by  plaintiff  from  Los  Angeles  county  superior 
court.     Affirmed. 

Walter  /^  Haas,  for  appellant. 

Bickrull,  Gibson  &  Trask,  for  respondents. 

Harrison,  J.  Suit  to  quiet  title.  The  land  involved  in 
the  action  is  a  strip  40  feet  in  width,  lying  within  block  55  of 
Ramona,  in  the  county  of  Los  Angeles.  Both  parties 
derive  title  under  a  common  grantor,  the  San  Gabriel  Wine 
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Company.  The  conveyance  to  the  defendant's  grantor,  the 
San  Gabriel  Valley  Rapid-Transit  Railway  Company,  was 
made  February  7,  1888,  and  gn'^nted,  bargained,  and  sold  to 
it.  its  successors  and  assigns,  forever,  the  strip  of  land 
described  in  the  complaint,  and  other  lands,  and  contained 
this  provision  :  ''The  conveyance  of  these  lands  is  made  for 
railroad  purposes  only,  and,  if  not  'So  used,  then  it  is  to 
revert  to  the  parties  of  the  first  part.**  The  conveyance  to 
the  plaintiff  was  made  March  20,  1888,  and  was  a  grant  of 
the  entire  block  55.  These  conveyances  were  introduced  in 
evidence,  and  in  addition  thereto  the  parties  made  an  agreed 
statement  of  facts,  upon  which  the  cause  was  submitted  to 
the  court.  In  this  stipulation  it  was  agreed  that  prior  to  the 
•commencement  of  this  action  the  Southern  Pacific  Railroad 
Company  had  acquired  all  the  rights  of  the  San  Gabriel 
Wine  Company  and  of  the  San  Gabriel  Valley  Rapid -Transit 
Railway  Company.  Judgment  was  rendered  in  favor  of  the 
defendants,  and  a  motion  of  the  plaintiff  for  a  new  trial  was 
•denied.     Prom  this  order  she  has  appealed. 

The  aforesaid  grant  from  the  San  Gabriel  Wine  Company 
to  the  San  Gabriel  Valley  Rapid -Transit  Railway  Company 
created  in  the  grantee  an  estate  in  fee  in  the  lands  described 
in  the  complaint,  determinable  upon  the  non- 
performance of  the  condition  therein  specified-    forBaiiroad 

■^  ^  Purposes— Re- 

This  being  a  condition  subsequent,  its  terms  SSf^^***^" 
are  to  be  strictly  construed.  *' Conditions  subse- 
'quent  are  not  favored  in  law,  and  are  construed  strictly, 
because  they  tend  to  destroy  estates.**  4  Kent,  Comm. 
129.  Forfeitures  are  not  favored  in  law,  and  conditions 
providing  for  the  forfeiture  of  an  estate  are  to  be  construed 
liberally  in  favor  of  the  holder  of  the  estate,  and  strictly 
against  an  enforcement  of  the  forfeiture.  Civ.  Code,  §  1442. 
"Conditions  subsequent,  especially  when  relied  on  to  work 
a  forfeiture,  must  be  created  by  express  terms  or  clear 
implication,  and  are  construed  strictly.**  Washb.  Real 
Prop.  447.  By  the  terms  of  the  above  conveyance,  the  only 
-condition  under  which  the  land  is  to  revert  to  the  grantor  is 
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in  case  it  shall  not  be  used  for  railroad  purposes,  and  it  was 
agreed  as  a  fact  herein  that  the  Southern  Pacific  Railroad 
Company  has,  from  time  to  time,  ranging  from  daily  use  to 
use  every  few  months,  but  at  no  stated  times,  operated 
gravel  trains  for  its  own  use,  and  for  hire  on  said  Rapid- 
Transit  Railway,  across  and  over  the  premises  described  in 
the  complaint  to  the  junction  of  said  Transit  Railway  with 
its  overland  or  trunk  line  at  Ramona,  from  which  said  gravel 
trains  were  hauled  over  said  trunk  line  eastward  and  west- 
ward to  various  points  thereon. 

Upon  the  fact  thus  stipulated  it  must  be  held  that  a 
breach  of  the  condition  named  in  the  grant  has  not  been 
shown.  The  terms  of  that  condition  do  not  limit  or  define  the 
extent  of  the  use  or  the  character  or  frequency  of  the  trains 
that  are  to  be  operated  over  the  land,  and  it  cannot  be  main- 
tained as  a  proposition  of  law  that  the  running  of  gravel 
trains  as  aforesaid  is  not  a  use  of  the  land  for  railroad  pur- 
poses. 

The  provision  in  the  above  conveyance  to  the  San  Gabriel 
Rapid-Transit  Railway  Company  that,  ''as  a  further  con- 
sideration for  the  grant  of  this  land,  the  parties  of  the  sec- 
ond part  agree  to  place  two  stations,  at  one 
iSSSr*™*"       of  which   all   trains    must   stop;    location    of 

stations  to  be  selected  by  the  party  of  the  first 
part,'* — is  not  available  to  defeat  the  estate  created  by  the 
grant.  This  provision  is  not  made  a  condition  upon  which 
the  estate  is  granted,  but  is  merely  a  personal  covenant  on 
the  part  of  the  grantee. 

The  plaintiff  is  not  entitled  to  invoke  the  provisions  of  the 

act  of  April  15,  1880    (St.    1880,  p.  43).     She  has  made  no 

reference  to  the  act  in  her  complaint,  nor  has  she  alleged  or 

^  shown  any  facts   under  which  she  can   avail 

Same— For- 

Sowai-'stS'  herself  of  the  provisions  of  this  act.  In  the 
"**'  agreed   statement  of  facts  it  appears  that  the 

Southern  Pacific  Railroad  Company  acquired  the  rights  of 
the  Rapid -Transit  Railway  Company  ''prior  to  the  com- 
mencement of  this  action,'*  and  that  prior  to  such  acquisi- 
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tion  the  Rapid-Transit  Railway  Company  operated  regular 
passenger  and  freight  trains  daily  over  the  road.  The  date 
at  which  the  Southern  Pacific  Company  acquired  the  prop- 
erty is  not  shown  in  the  record,  and  consequently  it  does  not 
appear  that  there  has  been,  for  six  months  prior  to  the  com- 
mencement of  the  action,  any  failure  to  operate  trains  upon 
the  road  as  acquired  by  the  act  of  1880.  The  order  is 
affirmed. 

We  concur  :  Garoutth,  J.;  Van  Dykb,  J. 


Gulf,  C.  &  S.  F.  Ry.  Co. 

z/. 
Oakbs. 

{^Supreme  Court  of  Texas ^  Nov.  12,  /goo.) 

Bermuda  Grass  on  Right  of  Way — Injury  to  Adjoining  Lands — 
Liability. — A  railroad  company  is  not,  as  matter  of  law,  liable  for 
injury  to  adjacent  lands  caused  by  the  spreading  of  Bermuda  grass 
from  its  right  of  way,  where  the  company  had  planted  it  for  the 
improvement  of  its  roadbed,  the  company's  liability  depending  upon 
whether  or  not  such  use  of  the  right  of  way  was  a  reasonable  one 

under  the  existing  circumstances  and  conditions. 

« 

QuBSTiONS  certified  from  Second  supreme  judicial  district 
court  of  civil  appeals.     Questions  certified. 

H,  D.  McDonald  and  /.  W.  Terry ^  for  appellant. 
Allen  &  Do  honey  y  for  appellee. 

Williams,  J.  The  certificate  of  the  court  of  civil  appeals 
presenting  the  questions  which  we  are  called  upon  to  decide 
is  as  follows:  *'This  suit  was  brought  by  appellee  against 
appellant  to  recover  damages  for  injuries  done  the  farms  of 
himself  and  wife  by  the  spreading  of  Bermuda  grass  thereon, 
in  consequence  of  its  having  been  planted  by  appellant  on  its 
right  of  way  where  it  runs  through  said  farms.     The  case 
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thus  alleged  was  established  by  the  evidence,  and  the  appellee 
recovered  a  verdict  and  judgment  for  $200,  from  which  appeal 
is  prosecuted.  The  court  instructed  the  jury  that  if  appel- 
lant planted  Bermuda  grass  upon  its  right  of  way  where  the 
same  passes  through  said  farms,  and  if  said  grass,  'by  its 
nature,  was  calculated  and  liable  to  spread  to  and  upon  adja- 
cent lands,  and  damage  and  injure  the  same,'  and  if  said 
grass  did  spread  to  and  upon  the  lands  of  appellee  and  his 
wife,  and  if  it  injured  and  damaged  said  lands,  'for  the  pur- 
poses for  which  the  same  was  then  being  used,'  to  find  for 
appellee ;  and  refused  an  instruction  to  find  for  appellant,  and 
also  an  instruction  requested  by  appellant  as  follows :  'You 
are  instructed  that  defendant  railroad  company  had  the  right 
to  improve  its  right  of  way  in  any  manner  it  saw  fit  that 
would  tend  to  make  the  roadbed  safer  or  better,  but  in  doing 
this  defendant  would  be  required  to  exercise  such  care  and 
prudence  to  avoid  injury  to  plaintiff  as  persons  of  ordinary 
prudence  would  commonly  exercise  under  similar  circum- 
stances. Hence,  if  you  believe  from  the  evidence  that  the 
planting  of  the  Bermuda  grass  by  the  defendant  on  its  right 
of  way  through  the  farm  of  plaintiff  and  his  wife  tended  to 
improve  its  roadbed,  and  that  planting  the  same  was  such  an 
act  as  a  person  of  ordinary  prudence  would  commonly  do 
under  like  circumstances,  then  plaintiff  is  not  entitled  to 
recover,  even  though  his  and  his  wife's  farms  may  have  been 
injured  by  the  grass  spreading  thereon  from  the  right  of  way. ' 
To  the  charge  so  given,  and  to  the  refusal  of  the  requested 
instructions,  the  errors  are  assigned.  We  deem  it  advisable 
to  certify  to  your  honors  for  decision  the  questions  so  raised, 
— whether  or  not  appellant  was  liable  to  appellee  for  the 
injury  done  to  the  lands  through  which  appellants  railroad 
runs  in  consequence  of  the  spreading  of  Bermuda  grass 
thereon  from  appellant's  right  of  way,  or  whether  it  was  a 
good  defense  to  the  action  that  appellant  had  acted  as  a  per- 
son of  ordinary  prudence  would  have  done  under  the  same 
circumstances  in  planting  the  grass  upon  Us  right  of  way." 
The  question  to  be  decided  is  whether  or  not  from  the  bare 
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facts  that  appellant  planted  the  grass  upon  its  right  of  way, 
and  that  it  spread  to  and  injured  adjacent  farms  of  appellee, 
there  results  a  liability  for  such  injury  on  the  part  of  appel  - 
lant.  These  are  the  only  facts  stated  for  our  consideration. 
It  is  perhaps  proper  for  the  court  to  know  judicially  that  this 
grass  is  much  used  and  is  valuable  for  pasturage,  for  the  orna- 
mentation of  yards  and  lawns,  and  for  the  preservation  of 
embankments,  and  that  for  the  latter  purpose  it  is  often  em- 
ployed by  railway  companies  in  this  state.  In  a  general  way, 
we  may  know,  too,  that,  by  sending  out  roots  and  runners 
into  adjacent  soil,  by  the  washing  of  water  and  in  jther  ways, 
it  spreads  and  propagates  itself  rapidly  in  some  situations  and 
kinds  of  soil,  more  slowly  in  others,  and  that  it  is  often  diffi- 
cult to  prevent  or  arrest  this  process,  or  to  cultivate  other 
crops  upon  land  where  it  has  once  become  seated.  But  fur- 
ther than  this  we  cannot  go  in  taking  cognizance  of  any  fact 
affecting  the  questions.  The  act  for  which  appellant  is 
sought  to  be  made  liable  is  therefore  the  use  upon  its  own 
land  of  a  thing  which  is  useful  for  some  purposes,  and  is  not 
shown  to  have  been  employed  by  it  for  an  improper  purpose. 
Does  the  owner  of  land  who  uses  it  for  the  growth  of  useful 
grass  of  this  kind  thereby  become  absolutely  liable  for  dam- 
age done  to  another  by  its  spreading  upon  his  land?  If  so, 
the  facts  stated  show  a  liability  on  the  part  of  appellant. 
But  if  the  liability  is  not  thus  absolute,  but  depends  upon 
peculiar  conditions  existing  where  the  grass  is  planted,  the 
plaintiff  seeking  to  establish  it  would  have  the  burden  of 
showing  the  facts  out  of  which  it  would  arise.  The  law,  in 
the  abstract,  has  been  sometimes  stated  broadly  enough  to 
establish  a  liability  of  the  kind  first  mentioned.  Thus,  in  the 
much-quoted  case  of  Fletcher  v,  Ry  lands,  L.  R.  1  £xch. 
265,  Blackburn,  J.,  says :  '*The  question  of  law,  therefore, 
arises,  what  is  the  obligation  which  the  law  casts  on  a  per- 
son who,  like  the  defendants,  lawfully  brings  on  his  land 
something* which,  though  harmless  while  it  remains  there, 
will  naturally  do  mischief  if  it  escape  out  of  his  land.  It  is 
agreed  on  all  hands  that  he  must  take  care  to  keep  in  that 
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which  he  has  brought  on  the  land  and  keeps  there,  in  order 
that  it  may  not  escape  and  damage  his  neighbors;  but 
the  question  arises  whether  the  duty  which  the  law  casts  upon 
him,  under  such  circumstances,  is  an  absolute  duty  to  keep 
it  in  at  his  peril,  or  is,  as  the  majority  of  the  court  of  excheq- 
uer have  thought,  merely  a  duty  to  take  all  reasonable  and 
prudent  precautions,  in  order  to  keep  it  in,  but  no  more. 
*  *  *  ^^^  think  that  the  true  rule  of  law  is  that  the  person 
who  for  his  own  purposes  brings  on  his  lands  and  collects 
and  keeps  there  anything  likely  to  do  mischief,  if  it  escapes, 
must  keep  it  in  at  his  peril,  and,  if  he  does  not  do  so,  is  prima 
facie  answerable  for  all  the  damage  which  is  the  natural  con- 
sequence of  its  escape.  He  can  excuse  himself  by  showing 
that  the  escape  was  owing  to  the  plaintiff's  default,  or  perhaps 
that  the  escape  was  the  consequence  of  vis  major  or  the  act 
of  God;  but,  as  nothing  of  this  sort  exists  here,  it  is  unnec- 
essary to  inquire  what  excuse  would  be  sufficient."  The  act 
which  the  defendant  in  that  case  had  done  was  to  collect 
upon  his  land  a  large  quantity  of  water  in  a  reservoir,  which, 
because  of  defective  construction,  broke,  and  discharged  its 
contents  into  plaintiff's  mines.  It  hai«  often  been  pointed 
out,  especially  by  American  courts  and  writers  commenting 
on  this  decision,  that  the  facts  of  the  case  established  a  lia- 
bility, because  of  negligence  in  the  construction  of  the  res- 
ervoir; but  the  court  expressly  waived  the  determination  of 
any  question  of  negligence,  and  put  its  decision  on  the  broad 
proposition  that  the  liability  resulted  absolutely  from  the 
fact  that  injury  had  been  inflicted  upon  another  by  the  escape 
of  a  thing  brought  by  the  defendant  upon  his  land,  which 
was  likely  to  do  mischief  if  it  escaped,  and  which  he  was 
bound,  at  his  peril,  to  keep  in.  This  decision  was  affirmed 
in  the  house  of  lords,  and  the  proposition  above  quoted  was 
expressly  approved,  although  the  judges  delivering  opinions 
used  language  which  might  otherwise  be  understood  to  be  a 
modification  of  it.     L.  R.  3  H.  L.  330.  * 

There  have  been  subsequent  decisions  in  England  which 
some  authorities  regard  as  relaxing  the  rule  in  Fletcher  v. 
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Hylands,  but  it  is  unnecessary  to  refer  especially  to  them. 
Cooley,  Torts,  pp.  677-680.  The  rule  laid  down  was  largely 
deduced  from  prior  rulings,  establishing  absolute  liability, 
for  damages  caused  by  fires  kindled  on  one's  premises,  and 
spreading  to  those  of  another;  by  injuries  inflicted  by  one, 
in  his  lawful  self-defense  against  another,  upon  an  innocent 
bystander;  and  by  animals  straying  from  the  lands  of  their 
owners  upon  those  of  others.  The  law  has  become  settled, 
in  this  country  at  least,  that  there  is  no  liability  in  the  two 
£rst  instances  without  negligence  on  the  part  of  the  person 
permitting  the  fire  to  spread  or  inflicting  the  injury,  and,  in 
case  of  animals,  the  law  is  entirely  different  in  this  and  other 
states.  Agency  Co.  v.  McClelland,  86  Tex.  179,  23  S.  W. 
576,  1100,  22  L.  R.  A.  105,  s.  c.  89  Tex.  483,  34  S.  W.  98, 
35  S.  W.  474. 

By  making  the  liability  absolute,  the  rule  in  Fletcher  v, 
Rylands,  taken  literally,  imposes  an  unqualified  restriction 
upon  the  right  of  an  owner  of  land  to  put  it  to  a  use  lawful  in 
itself,  and  this  is  the  aspect  in  which  it  has  the  most  direct 
bearing  upon  the  question  before  us.  It  so  applies  the 
maxim,  **Sic  uiere  ttio^^*  etc.,  as  to  make  the  owner  of  land 
liable,  in  all  cases,  for  loss  or  damages  suffered  by  another 
in  consequence  of  the  escape  of  an3rthing  brought  by  the 
owner  upon  his  land,  which,  in  escaping,  is  likely  to  do  mis- 
chief. Of  course,  the  broad  proposition  was  laid  down  with 
reference  to  such  things  as  the  court  had  in  mind,  and  should 
not,  even  if  accepted  as  generally  correct,  be  applied  indis- 
-criminately  to  other  facts  which,  in  their  nature,  are  essen- 
tially different.  Even  if  the  rule  stated  were  a  just  one,  as 
defining  the  duty  of  one  storing  so  dangerous  and  destructive 
an  element  as  water  is  when  moving  in  large  volume,  it 
should  be  applied  with  careful  discrimination  to  things  which, 
like  grass,  spread  slowly  and  are  subject  to  more  or  less  con- 
trol. The  fact  that  the  proposition,  as  abstractly  stated, 
•cannot  be  justly  applied  to  all  subjects  which  its  terms 
•embrace,  is  enough  to  show  that  it  is  incorrect  as  a  statement 
of  a  general  principle  of  law.     Accordingly,  it  has  not  met 
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with  general  acceptance  in  this  country;  most  of  the  author- 
ities holding  that  liability  for  such  injuries  must  be  based 
upon  negligence  or  other  culpability  on  the  part  of  the  person 
sought  to  be  held  responsible.  The  authorities  are  so  numer- 
ous as  to  make  a  review,  or  even  the  citation  of  them  all, 
impracticable.  Cooley,  Torts,  pp.  776,  777;  Bish.  Noncont. 
Law,  §  839,  note  3;  1  Thomp.  Neg.  96;  Coal  Co.  v.  Sander- 
son, 113  Pa.  St.  126,  6  Atl.  453;  Loser  v.  Buchanan,  51  N» 
Y.  476;  Brown  v.  Collins,  53  N.  H.  442;  Marshall  v.  Wel- 
wood,  38  N.  J.  Law  339. 

It  is  a  general  principle  of  the  law  that  the  owner  of 
property  may  use  it  as  he  chooses  in  any  lawful  way;  but 
another  maxim,  in  general  terms,  requires  him  to  so  use  it  as 
not:to  injure  another.  The  application  of  these  principles 
gives  rise  to  some  of  the  most  difficult  questions  and  delicate 
distinctions  known  to  the  law.  Bishop  concisely  states  the 
general  doctrine  thus:  *'One  may  not,  either  voluntarily  or 
negligently,  cast  earth  or  other  substance  from  his  own 
ground  on  a  neighbor's;  or  upon  his  own  bring  or  erect  any- 
thing, or  change  the  natural  position  of  anything,  from  which 
the  air,  the  moving  water,  or  any  other  force  of  nature  will 
bear  to  another  on  other  land  what  is  distinctly  injurious  to 
him;  or,  by  any  excavation,  structure,  or  other  change  of 
his  premises  from  their  natural  condition,  render  them  unsafe 
to  other  persons  and  their  property  lawfully  thereon ;  while 
yet  these  restraints  will  not  be  drawn  so  closely  as  substan- 
tially to  deprive  him  of  the  use  of  his  lands,  or  the 
ordinary  pursuit  of  his  own  interest,  or  to  render  him 
answerable  for  inevitable  accidents  injuring  others."  Non- 
cont. Law,  §  829.  Since  the  owner  may  use  his  land  as 
he  chooses,  if  he  does  not  violate  any  law,  and  is  not  to  be 
substantially  deprived  of  its  use  or  of  the  ordinary  pursuit  of 
his  own  interests,  but,  at  the  same  time,  is  required  in  its 
use  to  avoid  injury  to  another,  it  at  once  follows  that  he  may 
be  required  to  forego  a  particular  use  when  it  is  not  essen- 
tial to  the  substantial  enjoyment  of  his  property,  and  is 
fraught  with   unreasonable  loss   to  his  neighbor.     On  the 
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Other  hand,  the  particular  use  may  be  so  important  to  the 
owner,  and  the  loss  or  inconvenience  to  his  neighbor  so 
slight  compared  to  his,  were  he  forbidden  to  so  employ  his 
property,  that  it  would  be  unreasonable  and  unjust  to  impose 
such  a  restriction.  In  such  cases,  it  is  evident  that  all  of 
the  circumstances  of  the  situation  must  be  taken  into  con « 
sideration.  The  importance  of  the  use  to  the  owner,  as  well 
as  the  extent  of  the  damage  to  be  inflicted  upon  his  neighbor, 
and  the  rights  of  the  parties,  are  to  be  adjusted  in  a  practi- 
cal way ;  the  question  being  whether  or  not  the  proposed  use 
is  a  reasonable  one,  under  all  the  circumstances.  1  Wood, 
Nuis.  3;  Bish.  Noncont.  Law,  §§  418,  842.  We  are  unable 
to  discover  that  the  law  does,  or,  from  the  nature  of  the 
subject,  can,  furnish  a  more  definite  rule.  For  this  reason, 
we  think  it  cannot  be  laid  down  as  a  rule  of  law,  applicable 
to  all  circumstances  and  situations,  that  one  who  plants 
Bermuda  grass  upon  his  premises  makes  himself  liable  for 
any  damage  that  may  result  to  his  neighbor,  nor,  on  the 
other  hand,  that  he  may  not  be  liable  under  some  circum- 
stances and  conditions.  As  is  said  in  some  of  the  author- 
ities, there  must,  in  such  inquiries  where  rights  and  interests 
seem  to  conflict,  be  a  balancing  of  them. 

A  great  many  cases  have  been  adjudicated  in  the  courts  in 
which  such  acts  as  throwing  upon  the  land  or  premises  of 
another  water,  stones,  rubbish,  filth,  smoke,  dust,  odors, 
gases,  noises,  vibrations,  and  the  like  have  been  held  to 
constitute  actionable  nuisances.  In  some  of  these  cases  the 
act  amounted  to  a  direct  invasion  of  another's  possession  of 
his  land,  and  a  violation  of  his  absolute  right;  while  in 
others,  one  in  the  prosecution  of  his  business,  useful  and 
lawful  in  itself,  interfered  with  his  neighbor's  use  and  enjoy- 
ment of  his  property.  But  in  the  latter  class  of  cases  all  of 
the  facts  and  circumstances  of  the  situation  were  developed 
and  considered,  and  the  conclusion  established  that  there  was 
an  unnecessary  and  unreasonable  interference  by  one  with 
the  other.  The  cases  in  which  trees  belonging  to  one  over- 
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hang  with  their  branches  or  penetrate  with  their  roots  the 
soil  of  another,  inflicting  special  damage,  have  been  ad  judged 
to  be  nuisances,  at  first  sight,  appear  to  be  analogous  to  this. 
But  they  are  distinguishable  by  the  fact  that  a  tree  and  all 
its  roots  and  branches  belong  to  the  owner  of  the  soil  upon 
which  its  trunk  stands,  and,  when  its  roots  and  branches 
extend  upon  the  land  of  another,  there  is  a  direct  invasion 
by  the  owner  of  the  tree  of  the  possession  of  such  land,  and 
a  use  of  it  to  maintain  his  property,  which  is  a  violation  of 
the  absolute  right  of  the  adjacent  owner  to  the  exclusive 
possession  and  use  of  it.  Grass,  when  it  spreads  upon  and 
takes  root  in  the  adjacent  soil,  becomes  the  property  of  the 
owner  thereof,  and  he  may  do  with  it  as  he  will,  and  hence 
there  is  no  direct  violation  of  his  absolute  right  to  the  sole 
use  and  possession  of  his  property.  The  question  of  liabil- 
ity, therefore,  depends  on  the  character  of  the  act  of  intro- 
ducing the  grass,  as  before  indicated.  Grandona  v,  Lovdal, 
70  Cal.  161,  11  Pac.  623;  Buckingham  v,  Elliott,  62  Miss. 
296  ;  Crowhurst  v.  Board,  4  £xch.  Div.  5;  Earl  of  Lonsdale 
V.  Nelson,  2  Barn.  &  C.  302. 

In  the  case  of  McCutchen  v*  Blanton,  59  Miss.  116,  owners 
of  farms  sought  to  enjoin  an  adjoining  proprietor  from  sow- 
ing upon  his  land  the  seed  of  Johnson  grass,  asserting  that 
if  sown,  the  grass  seeds  and  joints  would  be  carried  by  wind, 
water,  animals,  and  birds  upon  their  lands,  and  would  there 
take  root,  and  spread  and  destroy  its  usefulness  for  the  pro- 
duction of  corn,  cotton,  and  other  crops.  The  supreme  court 
said  :  "How  far  every  one  has  the  right  to  plant  in  his  own 
soil  anything  he  pleases  which  is  useful  and  beneficial, 
although  the  natural  and  probable  consequence  may  be  its 
spreading  to  the  adjacent  lands  of  others  by  the  ox>eration  of 
what  may  be  called  *  natural  causes,'  is,  so  far  as  we  can 
learn,  undecided  by  any  court."  After  referring  to  and  dis- 
tinguishing other  cases,  the  opinion  proceeds:  "But  in  this 
case  we  have  a  controversy  between  proprietors  of  the  fee 
sustaining  no  other  relation  to  each  other  than  ownership  of 
neighboring  lands  imposes  as  to  the  right  of  one  to  plant  in 


Am  &  Engr  RIGHT  OP  WAY  403 

RCas 

Gulf,  etc.,  Ry*  Co.  V.  Oakes 

his  own  soil.  Certainly  the  complainants  in  this  case  have 
the  right  to  devote  their  lands  to  cotton,  corn,  or  other 
products,  and  to  preserve  them  for  the  continued  production 
of  such  crops.  Perhaps  the  appellant  has  the  same  right  to 
devote  his  land  to  a  valuable  and  useful  grass,  even  if  his 
doing  so  shall  ultimately  cause  the  adjacent  lands  of  others 
to  be  converted  into  grass  fields,  by  causes  other  than  his 
direct  agency  to  produce  such  a  result.  We  are  met  by 
conflicting  rights.  There  must  be  a  balancing  of  them. 
There  should  be  no  restriction  of  the  just  right  of  one  further 
than  is  necessary  to  protect  another  in  the  enjoyment  of  his. 
It  may  be  an  incident  of  the  social  state  and  contiguity  of 
territory  that  each  owner  must  bear  the  consequence  of  the 
exercise  of  the  right  of  every  other  proprietor  to  pursue  that 
particular  kind  of  agriculture  he  may  choose.  It  may  be 
that  unlimited  freedom  in  this  respect  to  each  proprietor  is 
the  surest  guaranty  of  the  good  of  all.  We  will  not  decide 
this  now,  but  content  ourselves  with  the  suggestion 
made,  and  place  our  conclusion  on  other  grounds  as 
sufficient  to  sustain  it."  The  injunction  was  refused 
because  the  evidence  did  not  show  with  sufficient  certainty 
that  the  sowing  of  the  seed  would  result  in  the  consequences 
averred.  It  may  be  conceded  that  if  a  mischievous  grass, 
not  naturally  growing  upon  land,  but  brought  there  by  its 
owner,  would  inevitably  so  spread  upon  adjoining  farms  as 
to*  destroy  their  capacity  to  produce  any  other  crops,  the 
introduction  of  it  would  be  an  unreasonable  use  of  his  land 
by  such  owner,  because  it  would  force  others  to  forego  all 
other  uses  of  their  own  proi>erty.  And  so  it  might  be  under 
other  circumstances  less  extreme  than  those  supposed.  But 
it  is  obvious  that,  to  establish  a  liability  of  this  sort,  the 
evidence  must  show  the  facts  necessary  to  give  rise  to  it. 

It  is  conceded  by  all  authorities  that  damage  or  inconven  < 
ience  sustained  by  one  from  a  state  of  things  naturally 
existing  upon  the  land  of  another  furnishes  no  ground  of  com- 
plaint against  the  latter.  In  Giles  v.  Walker,  24  Q.  B.  Div. 
656,  the  defendant  had  denuded  his  land  adjpining  plaintifi's 
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of  the  timber  which  stood  upon  it,  and  thistles  sprang  up 
which  the  defendant  failed  to  mow  periodically,  and,  in  con- 
sequence, their  seeds  were  blown  upon  plaintiff's  land,  and 
produced  a  heavy  growth  of  the  weed  upon  it.  Plaintiff  sued 
to  recover  for  the  damage  thus  done  to  his  land.  Chibp 
Justice  Coleridgb  said :  '*!  never  heard  of  such  an  action 
as  this.  There  can  be  no  duty,  as  between  adjoining  occupiers, 
to  cut  the  thistles,  which  are  the  natural  growth  of  the  land.'' 
While  Bermuda  grass  is  not  indigenous  to  the  soil  in  this 
state,  it  may  be  found  that  in  localities  it  has  so  long  and  so 
extensively  grown  that  the  reason  of  this  rule  would  apply  to 
it. 

We  have  so  far  treated  the  question  as  if  appellant  occupied 
the  position  of  any  other  landowner.  It  has  the  right  to  use 
the  land  acquired  for  its  right  of  way  for  all  purposes  proper 
to  the  prudent  maintenance  and  operation  of  its  road,  and,  if 
Bermuda  grass  is  useful  as  an  instrumentality  for  keeping  its 
roadbed  in  order,  it  has,  we  think,  the  right  to  so  use  it  with 
the  restrictions  laid  upon  persons  generally.  The  necessity 
or  importance  of  using  it  may  vary  with  the  purposes  to'  be 
accomplished  thereby,  and  the  limited  extent  to  which  such 
companies  can  use  the  land  may  influence  the  inquiry  whether 
or  not,  under  all  the  circumstances,  such  a  use  is  reasonable, 
but  in  this  respect  only  is  there  a  difference  affecting  this 
question  between  the  rights  of  such  companies  and  other 
landowners.  They  would  not  be  liable  for  an  act  which  is 
a  reasonable  use  of  the  right  of  way  for  proper  purposes 
further  than  natural  persons  would  be.  Railway  Co.  v. 
Meadows,  73  Tex.  35,  11  S.  W.  145. 

In  the  case  of  Brock  v.  Railroad  Co.,  35  Vt.  373,  a  com- 
pany authorized  to  acquire  a  right  of  way,  and  to  operate  and 
maintain  a  railway,  and  required  by  law  to  fence  its  track, 
planted  willow  trees  along  the  line  separating  its  right  of 
way  from  the  adjoining  lands,  in  low,  marshy  ground,  in- 
tending that  the  trees  should  grow  and  furnish  posts  for  its 
fence,  and,  at  the  same  time,  prevent  the  washing  away  of 
the  embankment.     Adjoining  farm  owners  sued  to  enjoin  the 
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planting  of  tbe  trees,  alleging  that  they  would  spread  their 
branches  over,  and  extend  their  roots  into,  their  land,  and 
that  sprouts  would  spring  up  therefrom,  and  their  lands 
would  be  so  shaded,  exhausted,  and  injured  as  to  render 
them  almost  valueless  for  the  purpose  of  cultivation.  The 
court,  after  pointing  out  the  great  injury  which  the  evidence 
showed  would  probably  be  caused  to  the  lands  of  complain  - 
ants,  said:  *'By  their  charter,  the  company  were  bound  to 
fence  their  road,  and  it  was  in  view  of  this  obligation  that 
the  price  to  be  paid  was  fixed  upon  by  the  commissioners 
or  the  parties ;  but  evidently  neither  party  contemplated  that 
the  road  was  to  be  fenced  in  this  unusual  and  extraordinary 
manner,  in  a  way  that  should  virtually  destroy  or  render  nearly 
worthless  an  amount  of  land  along  the  sides  of  the  road, 
nearly,  if  not  quite,  equal  to  the  amount  taken,  and  that,  too, 
by  the  introduction  into  the  farms  of  the  willow  trees,  which 
some  of  the  witnesses  represent  as  the  common  enemy  of  the 
farmer  in  that  vicinity,  and  one  with  which  they  have  been 
contending  half  their  lives, — a  tree  that  most  of  the  witnesses 
seem  to  consider  as  injurious  to  the  surrounding  land  to  an 
extent  beyond  that  of  most  other  trees.  Whether  one  of  two 
adjoining  landowners  holding  their  titles  in  fee,  and  for  the 
ordinary  purposes  of  cultivation,  would  have  the  right  to 
construct  a  fence  in  this  manner  on  the  line  between  them  to 
the  manifest  injury  of  the  other,  is  a  question  we  are  not  now 
called  upon  to  decide.  But  we  think,  in  order  to  justify  the 
railroad  company  in  resorting  to  this  method  of  fencing  their 
road,  in  view  of  its  effect  upon  the  adjoining  proprietor, 
there  must  be  some  strong  and  controlling  necessity  for  their 
doing  so.  And  we  are  wholly  unable  to  find  from  the  evi- 
dence the  existence  of  any  such  necessity.  There  would 
seem  from  the  testimony  to  be  no  great  difiiculty,  with  but 
slight  additional  expense,  in  constructing  a  fence  in  the  ordi- 
nary form  that  would  withstand  the  freshets  that  the  fences 
on  this  road  are  subject  to."  This  extract  will  serve  to 
show  the  facts  made  to  appear  upon  which  the  relief  was 
granted,  viz.  that  the  fencing  was  done  in  an  ** unusual  and 
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extraordinary  manner,"  inflicting  great  damage  upon  others 
without  any  * 'strong  and  controlling  necessity  therefor,'' 
which  facts  are  wholly  absent  from  the  present  case.  Since 
the  planting  of  the  grass  was  not  in  itself  unlawful,  and  is 
not  shown  to  have  been  done  under  circumstances  to  make 
it  an  unjustifiable  use  of  its  property  by  appellant,  we  con- 
clude that  it  is  not  shown  to  be  liable  for  the  damage  of 
which  appellee  complains. 

The  answer  to  the  other  branch  of  the  question,  whether 
or  not  it  was  a  good  defense  that  appellant,  in  planting  the 
grass,  acted  as  a  person  of  ordinary  prudence  would  have 
done  under  the  same  circumstances,  is  involved  in  what  we 
have  already  said.  While  the  ground  of  liability,  if  one  can 
be  shown,  would  be  negligence  or  other  culpable  conduct  on 
the  part  of  api>ellant,  nothing  of  the  sort  could  be  imputed 
to  it  if  what  it  did  was,  under  the  principles  stated,  only  a 
legitimate  use  of  its  property,  and  the  facts  stated  fail  to 
show  that  it  was  not  such  a  use. 


Great  Northern  Ry.  Co. 
Kasischke. 

{Circuit  Court  of  Appeals,  Eighth  Circuit ,  Oct,  S,  igoo,) 

Injury  to  Employee — Defective  Appliance — Sufficiency  of  Evidence. 
— In  an  action  for  injury  to  a  railroad  employee  claimed  to  have  been 
caused  by  a  defective  coal  chute  which  he  was  operating  at  the  time* 
there  was  evidence  from  which  the  jury  could  properly  find  that  the 
chute  was  out  of  repair,  and  that  the  defect  in  question  contributed 
directly  to  his  injury. 

Same — Same — Question  for  Jury. — In  such  action,  there  was  evi- 
dence tending^  to  show  that  all  defendant's  coal  chutes  at  such  coal- 
ing point,  12  in  number,  were,  with  one  exception,  out  of  order,  and 
in  need  of  repair  to  make  them  operate  properly,  about  10  days  after 
such  employee  was  injured  ;  and  that  they  were  subjected  to  a  daily 
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ezamitiation.  //eld,  that  such  evidence  warranted  the  submission 
to  the  jury  of  the  question  whether  the  chute  claimed  to  have  caused 
the  injury  was  in  a  defective  condition  on  the  night  of  the  accident, 
and  whether  the  defect  therein  was  of  such  long  standing  that  defend- 
ant, in  the  exercise  of  ordinary  diligence,  ought  to  have  discovered  its 
condition. 

Same — Same— Knowledge  of  Defect — Question  for  Jury. — In  view 
of  the  evidence  on  the  subject,  it  was  the  province  of  the  jury  to 
decide  what  knowledge  such  employee  had  or  ought  to  have  had  in 
regard  to  the  condition  of  the  apron  of  such  chute,  and  whether  it 
was  of  such  a  nature  as  rendered  him  guilty  of  contributory  negli- 
gence. 

Same — Same — Contributory  Negligence — Question  for  Jury. — In 
such  action,  the  trial  court  properly  allowed  the  jury  to  determine, 
in  the  light  of  all  the  circumstances,  whether  such  employee  was 
guilty  of  contributory  negligence  precluding  recovery  in  obeying 
the  order  of  his  foreman,  by  standing  on  the  locomotive  tender  and 
pulling  on  the  coal  chute,  so  as  to  make  it  slide  out  of  its  socket  and 
discharge  coal  into  the  tender. 

Same — Release  of  Cause  of  Action — Right  of  Employee  to  Rely  on 
Statements  of  Company's  Representative.*— Such  employee  had  a 
right  to  rely  upon  the  division  master  mechanic  representing  the 
defendant  railroad  company  for  an  explanation  of  the  meaning  and 
effect  of  a  paper  which  purported  to  be  a  release  of  the  employee's 
cause  of  action  against  the  company  for  his  injuries,  but  which  the 
employee  claimed  the  master  mechanic  induced  him  to  believe  to  be 
merely  a  writing  by  which  he  was  to  have  his  doctor's  bill  paid  and 
get  a  light  job,  as  the  employee  could  not  read  the  paper,  it  being  in 
English,  and  the  master  mechanic  assumed  the  duty,  as  the  company's 
representative,  of  interpreting  and  explaining  it. 

Same — Same — Sufficiency  of  Evidence. — The  evidence  warranted 
the  trial  court  in  permitting  the  jury  to  determine  whether  such 
employee  had,  in  signing  such  paper,  consciously  released  his  right 
of  action,  or  whether  his  signature  thereto  had  been  obtained  by 
conduct  or  representations  on  the  part  of  such  agent  of  the  railroad 
which  amounted  to  deceit. 

Srror  by  defendant  to  the  circuit  court  of  the  United  States 
for  the  district  of  North  Dakota.  Affirmed, 

C.  Wellington  (  W.  E.  Dodge ^  on  the  brief) ,  for  plaintifi  in 
error. 

*See  note  at  end  of  case. 
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G.  IV.  Freer ks  {M,  C,  Freerks^  on  the  brief),  for  defendant 
in  error. 

Before  Caldwell,  Sanborn,  and  Thayer,  Circuit  Judges. 

Thayer,  Circuit  Judge.  This  action  was  brought  by  Carl 
Kasischke,  the  defendant  in  error,  against  the  Great  North- 
ern Railway  Company,  the  plaintiff  in  error,  to  recover  dam- 
ages for  certain  personal  injuries  which  he  sustained  at 
Breckenridge,  Minn.,  while  he  was  in  the  employ  of  the 
defendant  company,  and  was  engaged  in  coaling  one  of  its 
engines.  It  appears  that,  when  an  engine  desired  to  take 
coal  at  the  place  where  the  accident  occurred,  it  wa^  run  along- 
side of  a  building  or  shed  containing  coal,  and  that  the  coal 
was  dumped  into  the  tender  by  means  of  movable  chutes  or 
boxes  in  the  side  of  the  building,  which  were  so  arranged 
that  they  would  slide  out  of  their  own  weight,  and  discharge, 
respectively,  about  five  tons  of  coal  into  the  tender.  These 
boxes  were  so  arranged  that  they  could  be  made  to  slide  out 
of  their  sockets  by  pulling  a  rope,  and  when  they  had  slid 
out  a  certain  distance  the  coal  which  they  contained  could  be 
dumped  into  the  pit  of  the  tender  by  drawing  a  bolt  or  pin, 
and  permitting  an  apron  or  door  at  the  front  end  of  the  box  to 
open  or  fall.  The  plaintiff  below  alleged,  in  substance,  that 
on  the  night  of  December  7,  1898,  he  was  directed  by  his  fore- 
man to  assist  in  coaling  one  of  the  defendant  company's 
engines  at  its  coaling  station ;  that  he  was  ordered  by  the  fore- 
man to  stand  on  the  locomotive  tender  and  pull  on  one  of  the 
coal  chutes,  so  as  to  make  it  slide  out  of  its  socket ;  that  he 
obeyed  this  order,  and  that  while  in  the  act  of  pulling  on  the 
chute  it  suddenly  slid  out  of  its  socket,  thereby  throwing  him 
to  the  bottom  of  the  tender,  and  precipitating  upon  him  about 
five  tons  of  coal.  He  further  alleged,  in  substance,  that  the 
injuries  which  he  sustained  by  reason  of  the  accident  were 
due  in  part  to  the  negligence  of  the  defendant  company  in 
failing  to  provide  safe  machinery  for  dumping  coal,  and  to 
the  faulty  and  defective  construction  of  such  machinery. 
There  was  a  verdict  and  judgment  in   favor  of  the  plaintiff 
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below  for  a  moderate  sum,  to  wit,  $1,250,  considering  the 
nature  and  extent  of  the  injuries  which  he  is  shown  to  have 
sustained.  We  are  asked  by  the  defendant  company  to 
reverse  this  judgment  for  various  reasons. 

It  is  claimed  in  the  first  place  that  no  evidence  was  intro- 
duced which  tended  to  show  that  the  coal  chute  in  question 
was  defective  in  any  respect,  and  that  the  verdict  is  without 
any  substantial  evidence  to  support  it,  but  a 
careful  perusal  of  the  record  has  served  to  con  -  piow-nefiBot- 

'^  ive  Appliance— 

vince  us  that  this  proposition  is  untenable.  SSS?''°^°'"''' 
The  testimony  shows  that  the  coal  chutes  or 
boxes,  12  in  number,  were  made  of  sheet  iron,  and,  if  in  a 
perfect  state  of  repair,  that  they  would  slide  out  of  their 
sockets  of  their  own  weight,  by  pulling  a  rope,  or  tripping 
them,  and  that  they  were  designed  to  be  operated  in  that  man- 
ner, rather  than  by  pushing  or  pulling  them  ;  also,  that  the 
doors  or  aprons  of  the  boxes  would  remain  closed  and  retain 
the  coal  until  a  bolt  or  pin  was  drawn,  so  as  to  release  a  latch 
which  held  the  aprons.  For  some  reason,  however,  one  of 
the  chutes  (that  which  occasioned  the  injury)  did  not  operate 
on  the  occasion  of  the  accident  as  it  was  designed  to  operate. 
It  did  not  slide  out  of  its  own  weight  when  it  was  tripped, 
and,  because  it  failed  to  operate  as  it  should  have  done,  the 
plaintiff  was  directed  to  stand  on  the  tender  and  pull  out- 
wardly on  the  box  with  as  much  force  as  he  could  exert. 
Moreover,  when  the  box  slid  from  its  socket  it  did  not  retain 
the  coal,  as  it  should  have  done,  until  the  bolt  was  drawn 
and  the  latch  released,  but  immediately  discharged  its  con- 
tents into  the  pit  of  the  tender,  thereby  covering  the  plaintiff's 
body  with  five  tons  of  coal.  We  think  that  the  fact  that  the 
chute,  although  handled  properly,  did  not  operate  as  it  should 
have  operated,  warranted  an  inference  by  the  jury  that  it  was 
for  some  reason  out  of  order  and  in  need  of  repair.  Besides, 
there  was  direct  evidence  on  the  part  of  one  of  the  plaintiff's 
witnesses  (a  witness  by  the  name  of  McColm) ,  who  had  abun- 
Hlant  opportunity  to  examine  the  chutes,  that  about  10  days 
after  the  accident  none  of  them  but  one  were  in  such  a  con- 
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dition,  owing  to  some  defect  in  the  pins  or  latches  which 
controlled  the  aprons,  that  they  would  retain  the  coal  and  pre- 
vent it  from  dumping  prematurely,  while  there  was  no  testi- 
mony that  during  the  intermediate  period  any  unexpected 
event  had  occurred  which  had  put  them  out  of  repair  suddenly. 
We  conclude,  therefore,  that  a  jury  could  properly  find  that 
the  particular  chute  which  was  being  operated  at  the  time  of 
the  accident  was  then  out  of  repair,  and  that  the  defect  in 
question  contributed  directly  to  the  plaintiff's  injury. 

It  is  furthermore  urged  that,  although  the  chute  where  the 
accident  happened  may  have  been  defective,  yet  the  burden 
was  on  the  plaintiff  to  show  that  the  defendant  company  had 

knowledge  of  its  condition  prior  to  the  accidents 
SuSrti^^^jW.  and    that    the  plaintiff  himself  had  no  such 

knowledge.  It  is  said  that  the  record  contains 
no  evidence  tending  to  show  such  knowledge  on  the  part  of 
the  defendant  company,  while  it  does  appear  that  the  plain- 
tiff himself  was  advised  of  the  defect  of  which  he  now  com- 
plains. We  are  willing  to  concede  that  it  was  incumbent  on 
the  plaintiff  to  satisfy  the  jury  by  competent  evidence  that 
the  defendant  knew  or  ought  to  have  known  before  the  acci- 
dent that  the  chute  was  out  of  repair,  provided  it  had  been 
constructed  properly  in  the  first  instance,  and  had  become 
defective  solely  through  use.  We  think,  however,  that  there 
was  some  evidence  which  would  justify  a  jury  in  concluding- 
that  the  chute  had  been  out  of  repair  for  some  time  prior  to 
December  7,  1898,  and  that  its  condition  ought  to  have  been 
known  to  the  defendant  company,  or  to  the  person  whose 
duty  it  was  to  inspect  these  chutes.  We  have  already 
referred  to  the  fact  that  there  was  testimony  to  the 
effect  that  about  10  days  after  the  accident  all  of  the 
chutes  but  one  were  out  of  repair,  and  would  not  operate  as 
they  should  have  done,  owing  to  some  defect  in  the  latches 
which  were  designed  to  hold  the  aprons  in  place.  The 
defendant  claimed,  and  offered  evidence  to  that  effect,  that 
the  chutes  were  insi>ected  daily,  and  were  in  perfect  order  on 
the  evening  of  the  accident,  and  for  a  long  time  afterwards. 
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The  jury  probably  credited  the  statement  of  the  plaintiff's 
witness  McColm  that  all  of  the  12  chutes,  with  possibly  one 
exception,  were  in  a  defective  condition  very  shortly  after  the 
accident ;  and,  npon  the  assumption  that  they  were  convinced 
of  this  fact,  it  afforded  a  reasonable  basis  for  an  inference 
that  the  chutes,  or  some  of  them,  were  out  of  repair  on  the 
night  of  the  injury  and  for  some  time  previous,  inasmuch  as 
it  did  not  appear  that  anything  had  happened  in  the  mean- 
time that  would  be  liable  to  disarrange  all  of  the  chutes  in 
that  brief  period.  If,  a  week  after  the  plaintiff  was  hurt,  the 
chutes,  with  one  exception,  were  out  of  order,  and  in  need  of 
repair  to  make  them  ox>erate  perfectly,  or  as  they  were 
designed  to  operate,  it  would  be  reasonable,  we  think,  to 
conclude  that  some  of  them  were  in  need  of  repairs  previous 
to  December  7,  1898,  and  that  the  defect  should  have  been 
discovered  by  the  defendant  company,  since  the  testimony 
which  it  produced  tended  to  show  that  they  were  subjected  to  a 
daily  examination.  We  think,  therefore,  that  no  error  was 
committed  by  the  trial  court  in  allowing  the  jury  to  deter- 
mine whether  the  chutes  were  in  a  defective  condition  on  the 
night  of  the  accident,  and  whether  the  defect  therein  was  of 
such  long  standing  that  the  defendant  company,  in  the 
exercise  of  ordinary  diligence,  ought  to  have  discovered  their 
condition.  In  view  of  the  conflict  in  the  testimony  respect- 
ing the  condition  of  the  pins  and  latches  by  which  the  aprons 
were  held  in  place,  it  was  the  province  of  the  jury  to  settle 
the  controversy ;  and,  if  they  found  the  chutes  to  be  in  a  bad 
state  of  repair  on  the  occasion  of  the  accident,  it  was  likewise 
their  duty  to  determine  for  how  long  a  period  they  had 
probably  been  in  that  condition,  and  whether  reasonable 
care  had  been  exercised  by  the  defendant.  It  is  a  fact  which 
admits  of  no  controversy  that  when  the  plaintiff  took  his 
place  on  the  tender,  in  obedience  to  the  order  of  his  foreman, 
for  the  purpose  of  pulling  on  the  coal  chutes  or  boxes,  he  was 
aware  that  for  some  reason  the  particular  chute  did  not  oper- 
ate as  it  should  have  done  when  the  rope  was  pulled,  and 
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that  there  was  somethiDg  which  obstructed  its  outward  move- 
ment. But  it  will  not  do  to  say  that  the  testimony  shows 
Same-Same-  beyoud  peradveuture  that  the  plaintiff  was  aware 
to^^sHsi^*"  that  there  was  a  defect  in  the  pin  or  latch  of 
for  Jury.  ^j^^  aprou  of  the  chute  which  he  attempted  to 

draw,  which  would  cause  it  to  dump  prematurely.  He  testi- 
fied, in  substance,  that  he  had  only  assisted  in  coaling  engines 
at  the  coal  chute  in  question  for  two  nights  prior  to  the  acci- 
dent, and  that  during  that  time  he  had  learned  that  some  of  the 
aprons  were  open,  but  that  the  pins  in  most  of  them  were  so 
tight  that  they  had  to  be  knocked  out  with  a  pick.  This 
statement  did  not  warrant  the  trial  court  in  assuming  that 
the  plaintiff  knew  that  the  apron  of  the  chute  which  he 
attempted  to  draw  was  in  such  a  condition  that  it  would  open 
of  its  own  accord,  but  it  rather  made  it  the  duty  of  the  court 
to  permit  the  jury  to  determine  whether  he  had  such  knowl- 
edge, or  ought  to  have  acquired  it,  prior  to  the  accident.  It 
was  the  province  of  the  jury  to  decide  what  knowledge  he 
had  or  ought  to  have  had  as  respects  the  condition  of  the 
apron,  and  whether  it  was  of  such  a  nature  as  rendered  him 
guilty  of  contributory  negligence.  It  may  have  been,  and 
probably  was,  a  defect  in  the  apron  fastenings  of  the  particu- 
lar chute  which  he  attempted  to  draw,  occasioning  an  unex- 
pected fall  of  a  mass  of  coal  upon  the  plaintiff's  body  as  he 
lay  in  the  pit  of  the  tender,  that  caused  his  most  seiious  hurt, 
namely,  the  rupture  of  which  he  now  complains.  In  view  of 
all  the  testimony,  the  trial  court  had  no  right  to  declare  that 
the  plaintiff  had  consciously  assumed  the  risk  of  being  crushed 
or  bruised  by  the  sudden  fall  of  five  tons  of  coal,  even  if  it  did 
appear  that  he  had  consciously  assumed  the  risk  of  losing 
his  balance  on  the  edge  of  the  tender  by  the  sudden  outward 
movement  of  the  chute.  Most  men  in  his  situation,  and  with- 
out knowledge  that  the  apron  of  the  chute  was  out  of  order 
and  that  it  would  discharge  its  load  prematurely,  would 
probably  have  obeyed  the  peremptory  order  of  the  foreman 
(which  was  given,  as  it  seems,  with  some  show  of  anger)  to 
stand  on  the  tender  and  pull  on  the  chute,  and  would  have 
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done  so  without  hesitation  or  thought  of  serious  harm.  We 
are  not  prepared  to  hold,  therefore,  and  cannot  assent  to  the 
proposition,  that  because  he  attempted  to  start  the  chute  by 
pulling  on  it,  knowing  that  it  was  obstructed  by  some 
obstacle,  he  thereby  assumed  the  risk  of  an  injury  that  was 
occasioned  by  an  unknown  defect  in  the  apron,  and  is  not 
entitled  to  recover  for  such  injury.  The  evidence  shows  that 
there  was  another  risk  besides  that  o£  slipping  into  the  pit  of 
the  tender,  of  which  he  may  have  been  ignorant,  that  may 
have  occasioned  his  chief  hurt,  and  that  this  risk  was  incurred 
through  the  fault  of  the  master.  We  are  of  opinion  that  the 
trial  court  very  properly  allowed  the  jury  to  determine,  in 
the  light  of  all  the  circumstances,  whether  the  plaintiff  was 
guilty  of  such  contributory  negligence  obeying  B,une-same- 
the  order  of  the  foreman,  and  in  taking  such  a  SSIiSS^^^ 
position  as  he  did  on  the  tender,  as  should  '°'^"^- 
preclude  him  from  recovering. 

It   is    further  urged  by  the  defendant  com- 
pany that  the  plaintiff  on  December  12,  1898,  q£S£^S&^°' 
for  a  valuable  consideration,  released  it  from  viotSm&bSy 

on  statements  of 

all  causes  of  action  then  existing,  and  that  this  SSSI^vt^^ 
action  is  barred  by  the  release,  which  is  in  the 
following  form: 

"Form    2,704.      Great    Northern    Railway    Line.      Great 
Northern  Railway  Company.     Release  of  Damages. 

"Know  all  men  by  these  presents,  that  in  consideration  of 

the  sum  of  medical  attention ,  to  me  in  hand  paid  by 

the  Great  Northern  Railway  Company,  the  receipt  whereof 
is  hereby  acknowledged,  I  have  released,  acquitted,  and 
discharged,  and  by  these  presents  do  release,  acquit,  and 
forever  discharge,  the  said  railway  company,  its  successors 
and  assigns,  of  and  from  any  and  all  cause  or  causes  of 
action,  costs,  charges,  claim,  or  demand,  of  whatever  name 
or  nature,  in  any  manner  arising  or  to  grow  out  of  personal 
injuries  received  by  me  at  Breckenridge  on  Dec.  6th,  1898, 
while  assisting  in  coaling  engine  No.  200.  I  slipped  and 
fell  into  tank  pit,  and  coal  from  pocket  fell  on  me,  whereby  I 
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was  severely  injured.     The  receipt  of  said  sum  of  medical 

attention  dollars  being  hereby  acknowledged  to  be  in   full 

payment,  satisfaction,  and   discbarge   of  any  and  all  such 

cause    or    causes    of  action,   costs,   charges,   and  demand 

arising  or  growing  out  of  said  personal  injuries  received  as 

aforesaid. 

'* In  witness  whereof,  I  have  hereunto  set  my  band  and 

seal  this  12th  day  of  December,  A.  D.  1898. 

**Carl  Kasischke.     [Seal.] 
**In  presence  of 

•*J.  C.  Nolan, 

**E.  Abig." 

Along  the  margin  of  this  release  was  written  the  following 
statement,  but  it  was  unsigned : 

** This  release  read  and  explained  to  me  before  signature, 
and  releases  all  claims  for  personal  injury  to  date." 

With  resx>ect  to  this  document  the  plaintiff  testified,  in 
substance,  that  on  December  12,  1898,  five  days  after  the 
accident,  he  was  sent  for  to  come  to  the  roundhouse;  that  he 
was  somewhat  affected  by  dizziness  at  that  time,  as  a  result 
of  the  accident ;  that  on  reaching  the  office  in  the  roundhouse 
he  was  shown  a  paper  by  the  division  master  mechanic,  J. 
C.  Nolan,  and  was  asked  if  he  understood  it ;  that  he  told 
Nolan  at  the  time  that  he  could  neither  read  nor  write  Eng- 
lish; that  Nolan  then  read  the  paper  to  him,  but  that  he  did 
not  understand  it  fully  or  accurately ;  that,  in  the  course  of 
the  conversation  which  ensued  about  the  paper,  he  told 
Nolan  that  his  doctor  had  asked  him  that  morning  for  a 
dollar,  and  that  Nolan  replied,  "The  company  will  pay 
your  doctor  bill  and  give  you  a  light  job."  He  further  tes- 
tified, in  substance,  that  Nolan  did  not  explain  to  him  that 
the  document  was  intended  as  a  release  of  his  claim  for  dam- 
ages on  account  of  the  injury  that  he  had  sustained ;  that  he 
did  not  understand  it  to  be  an  agreement  of  that  nature,  but 
did  suppose  that  it  was  an  engagement  on  the  company's 
part  to  pay  his  doctor  and  give  him  a  light  job,  because 
Nolan  said  they  would  do  so  when  he  was  asked  to  sign  the 
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document.  He  also  testified  that  the  interview  with  Nolan, 
when  the  paper  was  signed,  lasted  only  five  or  ten  minutes ; 
that  no  money  was  paid  to  him  at  that  time  or  afterwards ; 
that  nothing  was  said  about  paying  him  any  money ;  that 
he  ascertained  the  real  purport  of  the  writing  after  it  was 
signed,  through  a  conversation  with  some  of  his  fellow 
workmen,  and  that  he  would  not  have  signed  the  paper  had 
he  known  it  to  be  a  release  of  all  claims  against  the  com- 
pany for  being  injured.  The  evidence  for  the  defendant 
with  respect  to  this  transaction  was,  as  a  matter  of  course, 
entirely  different,  and  tended  to  establish  that  the  release  in 
question  was  not  only  read  by  Nolan,  but  that  the  object 
thereof  was  fully  explained  to  the  plaintiff  before  it  was 
signed,  and  that  he  executed  it  with  a  full  knowledge  of  the 
language  employed,  even  if  he  did  not  comprehend  its  legal 
effect. 

It  was  clearly  the  duty  of  the  master  mechanic,  when  he 
was  informed  that  the  plaintiff  could  not  read  or  write  Eng- 
lish, and  that  he  relied  upon  him  for  an  explanation  of  the 
contents  of  the  paper,  to  explain  its  purport  and  the  object 
of  asking  him  to  sign  it,  and  to  do  so  fully,  in  language 
which  the  plaintiff  could  comprehend.  Because  Nolan 
represented  the  defendant  company  in  the  transaction,  it  was 
his  duty  to  exercise  special  care  in  explaining  its  contents  to 
the  plaintiff.  It  was  likewise  the  plaintiff's  duty  to  make 
reasonable  efforts  to  obtain  a  correct  understanding  of  the 
document  before  he  signed  it,  and  not  to  sign  it  until  he  had 
reasonable  grounds  for  believing  that  he  did  understand  it. 
Railway  Co.  v.  Belliwith,  28  C.  C.  A.  358,  83  Fed.  437. 
We  think,  however,  that  the  plaintiff  had  a  right  to  rely 
upon  Nolan  for  an  explanation  of  the  meaning  and  effect  of 
the  paper,  inasmuch  as  he  assumed  the  duty  of  interpreting 
and  explaining  it,  and  that  the  plaintiff  was  not  bound  to 
seek  other  advice  on  the  subject.  The  result  is  that  if 
Nolan,  by  his  statements  or  conduct,  misled  the  plaintiff  in 
any  manner  as  to  the  effect  of  the  instrument  and  induced 
him  to  believe   that  it  was  merely  a  writing  by  which  he 
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was  to  have  his  doctor's  bill  paid  and  get  a  light  job,, 
and  that  it  was  not  in  fact  a  release  of  his  caase  of  action,  it 
ought  not  to  stand  or  be  accepted  in  the  present  action  as  a 
bar  to  a  recovery.  The  contention  of  the  defendant  company 
is  that  there  was  no  evidence  whatsoever  which  tended  in  any 
way  to  impeach  the  validity  of  the  release,  and  that  the  court 
should  have  so  declared.  But,  in  the  light  of  what  has  been 
said,  we  are  unable  to  assent  to  that  proposition.  In  the  first 
place,  the  consideration  recited  in  the  release  as  moving  from 
the  defendant  company,  to  wit,  "medical  attention,"  was  tri- 
fling in  comparison  with  the  permanent  bodily  injury  which 
the  plaintiff  appears  to  have  sustained;  and  this  in  itself 
raises  a  suspicion  of  unfairness,  and  gives  color  to  the  claim 
that  the  plaintiff  was  in  some  way  deceived,  and  did  not  un- 
derstand that  he  was  releasing  his  right  of  action.  Aside 
from  this  view  are  the  positive  statements  of  the  plain- 
tiff that  he  was  not  advised  that  the  instrument  was 
intended  as  a  release  of  his  claim  for  damages;  that  he 
would  not  have  signed  it  had  he  understood  such  to  be  the 
object  of  asking  his  signature;  that  statements  or  represen- 
tations were  made  by  Nolan,  which  are  not  embodied  in  the 
document,  that  gave  him  a  different  understanding  of  its  pur- 
pose ;  and  the  obvious  facts  that  the  plaintiff  was  to  some 
extent  subject  to  the  influence  of  his  superior  officer,  and  had 
a  very  imperfect  knowledge  of  the  language  in  which  the 
paper  was  written,  and  in  which  the  negotiations  leading  to 
its  signature  were  conducted.  These  considerations,  in  our 
opinion,  warranted  the  trial  court  in  permitting  the  jury  to 

determine  whether  the  plaintiff  had  consciously 


Bufflcieooyof        released  his  right  of  action,  or  whether  his  sig- 

nature  to  the  release  had  been  obtained  by  con- 
duct or  representations  on  the  part  of  the  company's  agent 
which  amounted  to  deceit.  While  it  is  essential  to  the  pub- 
lic welfare  that  the  integrity  of  written  contracts  should  be 
maintained,  by  requiring  the  parties  thereto,  before  they  sign 
the  same,  to  exercise  reasonable  diligence  in  acquiring  a  cor- 
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rect  knowledge  of  their  meaning  and  effect,  yet  it  is  equally 
important  that  the  rule  of  law  in  this  respect  should  not  be 
applied  with  such  strictness  as  will  enable  persons  who  are 
so  disposed  to  easily  overreach  those  who  are  unlettered  and 
unwary,  and  deprive  them  of  valuable  rights.  In  this  in- 
stance we  are  satisfied  that  it  was  the  function  of  the  jury  to 
decide  whether  the  plaintiff  was  deceived  as  to  the  contents  of 
the  release,  and  also  to  determine  whether  he  was  guilty  of 
any  such  negligence  in  executing  it,  under  the  circumstances 
disclosed  by  the  proof,  as  should  estop  him  from  contesting 
its  validity. 

The  foregoing  comprehends  all  of  the  substantial  grounds 
on  which  the  right  to  a  reversal  is  predicated,  and,  for  the 
reasons  stated,  we  think  that  none  of  them  would  warrant 
such  action.    The  judgment  below  is  accordingly  affirmed. 

Sanborn,  Circuit  Judge.  I  am  unable  to  yield  assent  to 
the  opinion  and  decision  of  the  majority  of  the  court  in  this 
case,  because  it  seems  to  me  that  the  undisputed  evidence 
shows  that  the  injury  which  the  plaintiff  sustained  was  the 
direct  result  of  his  own  contributory  negligence,  and  because, 
if  he  had  any  claim  against  the  railroad  company,  he  released 
it. 

The  uncontradicted  evidence  is  that  the  theory  of  the  con- 
struction and  operation  of  the  boxes  containing  the  coal  was 
that  they  should  hold  the  coal  after  they  were  drawn  out  to 
the  engine,  until  the  pins  were  drawn  and  the  aprons  were 
released  by  the  operator.  The  testimony  is  equally  conclu- 
sive and  uncontradicted,  however,  that  these  boxes  never  did 
in  fact  so  operate,  but  that  when  they  were  in  perfect  condi- 
tion the  pins  and  aprons  would  not  hold  the  coal  after  they 
were  drawn  forward  to  the  engine,  and  they  would  frequently 
automatically  dump  it,  so  that  it  was  always  dangerous  for 
an  employee  to  be  in  front  of  them  when  they  were  drawn 
forth.  There  is  a  conflict  in  the  evidence  respecting  their 
condition  at  the  time  of  the  accident.     The  testimony  for  the 
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defendant  is  that  they  were  in  order.  The  plaintiff  himself 
testified  that  some  of  them  opened  themselves  before  and  at 
the  time  of  the  accident,  but  that  it  was  necessary  to  open 
most  of  them  with  a  pick ;  and  one  of  his  witnesses  testified 
that  ten  days  after  the  accident  all  but  one  of  them  were  so 
out  of  repair  that  they  wonld  dump  the  coal  automatically. 
The  opinion  of  the  majority  assumes  that  the  condition  of  the 
boxes  at  the  time  of  the  accident  was  that  described  by  this 
last  witness.  If  this  was  their  condition  at  the  time  of,  it 
had  undoubtedly  been  their  condition  for  at  least  four  days 
before,  the  accident.  The  evidence  is  uncontradicted  that 
the  plaintiff  assisted  in  coaling  the  engines  only  when  the 
boxes  would  not  slide  out  by  the  use  of  the  rope,  and  that  he 
had  assisted  in  pulling  these  coal  boxes  out  and  in  coaling  the 
engines  from  them  for  the  four  nights  immediately  preceding 
the  accident,  and  that  he  had  done  so  7  or  8  times  each  night, 
or  from  28  to  32  times.  He  testified  himself  that  during  this 
time  some  of  these  boxes  opened  themselves,  and  that  some 
of  them  they  were  compelled  to  loosen  with  a  pick.  Now, 
if,  as  the  majority  of  the  court  assume,  all  the  boxes  but  one 
dumped  automatically  at  the  time  of  the  accident,  because 
they  were  out  of  repair,  the  plaintiff  must  have  known  that 
fact,  and  he  must  have  been  aware  of  the  risk  and  danger  of 
placing  himself  in  front  of  them.  On  the  other  hand,  if  they 
were  in  order,  and  if,  as  the  uncontradicted  testimony  proves, 
they  frequently  dumped  automatically  when  they  were  in 
perfect  repair,  so  that  there  was  always  danger  that  they 
would  do  so,  he  must  have  known  this  fact.  Whichever 
view  of  the  testimony  is  taken,  therefore,  he  was  assisting  to 
operate  these  boxes,  and  his  opportunity  to  know  and  his 
knowledge  of  their  condition  and  operation,  and  of  the  risk 
and  danger  attending  their  operation,  were  necessarily  better 
and  more  intimate  than  any  that  the  defendant  could  acquire 
by  a  diligent  inspection;  and  if ,  upon  this  testimony,  the 
defendant  could  be  guilty  of  negligence  because  it  might  have 
learned  by  inspection  that  the  boxes  were  out  of  repair,  much 
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more  was  the  plaintiff  i^uilty  of  contribatory  negligence 
because  he  had  the  best  opportunity  to  learn,  and  he  himself 
testifies  that  he  did  know,  that  they  dumped  automatically, 
and  knowing  this  he  must  have  known  the  risk  and  danger  of 
placing  himself  in  front  of  one  of  them  when  he  was  pulling 
at  its  door  with  all  his  power.  It  was  gross  negligence  for 
the  plaintiff  to  permit  himself,  with  this  knowledge,  to  be 
found  in  front  of  the  door  of  one  of  these  boxes  when  it  was 
about  to  be  drawn  forth  to  its  dumping  place.  If  he  had  not 
so  placed  himself,  he  would  not  have  been  injured.  The 
result  is  that  his  accident  was  necessarily  the  direct  re- 
sult of  his  own  negligence,  for  which  the  defendant  was  not 
liable,  and  the  judgment  against  it  should  be  reversed. 

Nor  am  I  willing  to  assent  to  the  proposition  that  there 
was  sufficient  evidence  of  misrepresentation,  fraud,  or  deceit 
in  procuring  the  release  which  the  plaintiff  executed  to  war- 
rant its  avoidance.  If  the  testimony  of  one  of  the  parties  to 
a  written  contract,  who  did  not  read  it,  or  procure  any  friend 
or  disinterested  person  to  read  or  explain  it  to  him,  but  to 
whom  it  was  read  and  explained  by  the  agent  of  the  other 
party,  that  he  did  not  know  its  purport  or  that  he  was 
deceived  in  its  terms,  is  to  be  deemed  sufficient  to  set  it  aside, 
when  that  testimony  is  contradicted  by  all  the  other  witnesses 
to  the  transaction,  written  agreements  will  not  only  lose  their 
sanctity,  but  their  reason  for  being.  It  is  a  settled  rule  of 
law  that  written  contracts  may  not  be  set  aside  or  disregarded 
for  fraud  or  deceit  in  their  procurement  unless  the  evidence  of 
the  fraud  or  mistake  is  clear,  unequivocal ,  and  convincing.  In 
my  opinion,  the  evidence  in  this  case  was  not  only  not  clear 
and  convincing  that  there  was  fraud  and  deceit,  but  it  was 
unequivocal  and  overwhelming  that  there  was  none.  The 
story  of  the  plaintiff  is  incredible  in  itself.  It  is  that  he  did 
not  know  that  the  instrument  he  signed  was  a  release  of  his 
claim,  but  that  he  supposed  that  it  was  a  mere  agreement 
on  the  part  of  tht  railroad  company  to  give  him  a  light 
job    and    pay  him  his    doctor's  bill.     But    the    company 
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needed  to  make  no  agreement  to  enable  it  to  do  these 
things,  and  the  plaintiff  must  have  known  that  his  sig- 
nature was  not  sought  without  purpose  or  reason.  He 
does  not  claim  that  Nolan,  who  read  the  agreement  to 
him,  told  him  that  the  contract  stipulated  that  he  should 
have  a  light  job.  He  admits  that  Nolan  read  the  con- 
tract to  him,  and  he  simply  claims  that  Nolan  told  him 
that  he  should  have  a  light  job,  and  the  payment  of  his  doc- 
tor's bill.  If  this  testimony  was  true,  his  remedy  was  not  an 
avoidance  of  his  agreement,  but  an  action  for  damages  for  the 
failure  to  give  him  the  job,  and  to  pay  him  his  doctor's  bill, 
if  indeed  there  was  such  a  failure.  There  does  not  seem  to 
me  to  be  sufiBicient  proof  of  fraud  or  deceit  in  the  testimony 
of  the  plaintiff,  standing  alone,  to  warrant  an  avoidance  of 
his  release.  But  it  does  not  stand  alone.  Nolan,  who  read  the 
agreement  to  him,  testifies  that  he  read  it  in  full  and  clearly 
explained  it,  that  he  told  him  that  it  was  a  release  of  his 
claim  against  the  defendant,  and  that  he  made  no  misrepre- 
sentation to  him  of  its  contents.  Abig,  the  witness  to  the 
contract,  testifies  that,  when  Nolan  read  it  to  the  plaintiff  in 
English,  the  latter  said  that  he  understood  it,  but  that,  for 
fear  that  he  might  not  fully  understand  it,  he  explained  it  to 
him  in  German.  He  testified  that  he  said  to  him  in.  that  lan- 
guage, "Charley,  by  signing  this  paper  you  release  the  com- 
pany of  any  further  claim  on  account  of  this  damage,"  and 
that  the  plaintiff  replied,  **Yes,  yes,  yes,  I  understand,"  and 
thereafter  executed  the  release.  When  the  attention  of  the 
plaintiff  was  called  to  this  conversation  in  his  testimony  in 
rebuttal,  he  did  not  deny  it.  He  merely  said  he  did  not 
remember  it.  In  this  state  of  the  record,  there  seems  to  me 
to  be  not  only  no  evidence  which  would  warrant  a  jury  in 
finding  that  this  release  was  procured  by  misrepresentation 
or  deceit,  but  conclusive  proof  that  it  was  not  so  obtained, 
and  the  court  below  should  have  so  instructed  the  jury.  The 
case  falls  fairly  under  the  decision  of  this  court  in  Railway 
Co.  i^.  Belliwith,  83  Fed.  437,  28  C.  C.  A.  358,  55  U.  S.  App. 
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113,  where  my  views  of  the  law  upon  these  questions  and  the 
importance  of  its  enforcement  are  expressed  more  forcibly  and 
more  at  length. 

NOTE. 

Release  by  Injured  Employee — Effect  of  Misrepresentations  of 
Company's  Agents. — Where  a  company  sued  by  an  employee  for 
damag'es  for  personal  injuries,  pleads  a  release,  he  may  avoid  the 
same  by  showing*  that  it  was  sig'ned  under  the  belief,  induced  by  the 
fraudulent  representations  of  the  defendant's  agents,  that  it  was 
merely  a  receipt  for  wag-es.  Welsh  v,  Alabama  &  V.  R.  Co.,  70 Miss. 
20,  11  So.  Rep.  723. 


Thompson 

V. 

Gr9at  Northern  Ry.  Co. 

{Supreme  Couri  of  Minnesota,  April  ^7,  igoo,) 

Injury  to  Employee — Defective  Hand-Hold — Care  Required  of 
Inspectors.* — This  is  an  action  to  recover  damag-es  for  the  loss  of  the 
plaintiff's  right  leg  caused  by  the  giving  away  of  one  of  the  rods  or 
grab  irons  constituting  the  ladder  on  the  side  of  a  car.  Held: 
That  the  defendant's  inspectors,  when  inspecting  the  ladder, 
were  not  bound  to  apply  any  physical  force  to  the  grab  irons 
to  discover  latent  defects,  unless  a  careful  inspection  by  the  eye  dis- 
closed some  defect  or  probable  weakness.  But,  if  such  careful 
observation  Would  have  disclosed  that  one  of  the  grab  irons,  or  the 
bolt  fastening  it  to  the  car,  was  out  of  place,  the  inspectors  would 
have  been  g^uilty  of  negligence  if  they  failed  to  discover  the  open 
condition  of  the  grab  iron,  and  apply  all  reasonable  physical  tests  to 
determine  the  cause  of  its  abnormal  condition,  and  whether  such 
condition  was  a  safe  one. 

Case  at  Bar.— That  the  verdict  for  the  plaintiff  is  sustained  by  the 
evidence. 

Instructions. — That  the  trial  court  did  not  err  in  refusing  certain 
requests  for  instruction  to  the  jury,  and  that  the  charge  as  given 
was  correct. 

*See  notes  at  end  of  case. 
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Loss  of  Leg — Excessive  Damages.* — ^That  an  award  of  $7,500  as 
damag^es  to  the  plaintiff  is  not  so  excessive  as  to  justify  any  inter- 
ference with  the  verdict. 

(Syllabus  by  the  Court.) 

Appbai«  by  defendant  from  Kandiyohi  county  district 
court.     Affirmed. 

C  Wellington^  for  appellant. 

hrank  D.  Larrabee^  for  respondent. 

Start.  C.  J.  The  plaintiff  on  January  21,  1897,  was  a 
freight  train  conductor  on  one  of  defendant's  trains.  While 
attempting  in  the  line  of  his  duty  to  climb  to  the  top  of  a  car 
^    ....         snd  using  the  ladder  on  the  side  thereof,  one  of 

Oaae  Stated.  " 

the  rounds  gave  way,  whereby  he  was  thrown 
to  the  ground,  and  the  wheels  of  the  car  passed  over  his  right 
leg,  inflicting  such  injuries  that  it  was  necessary  to  amputate 
the  leg  below  the  knee.  This  action  was  brought  to  xecover 
damages  for  such  injuries  on  the  ground  that  they  were  caused 
by  the  negligence  of  the  defendant  in  failing  to  properly 
inspect  and  keep  in  a  safe  condition  the  car  in  question. 
Verdict  for  the  plaintiff  for  $7,500,  and  the  defendant  appealed 
from  an  order  denying  its  alternative  motion  for  judgment 
notwithstanding  the  verdict  or  for  a  new  trial.  The  assign- 
ments of  error  raise  three  general  questions  for  our  considera- 
tion. They  are :  Is  the  verdict  supported  by  the  evidence? 
Did  the  trial  court  err  in  its  instructions  to  the  jury?  Are  the 
damages  awarded  excessive? 

1.  The  defendant's  first  contention  is  that  there  was  no 
credible  evidence  tending  to  show  any  actionable  negligence 
on  its  part.     Except  as  to  one  matter,  there  is  little  conflict 

in  the  evidence.  It  is  practically  admitted  that 
^o^^D«^T«  the  plaintiff  was  injured  as  he  testified,  that  he 

HmcL-Hold  Ore 

gi^^rSf         was  in  the  discharge  of  his  duty  as  the  servant 

of  the  defendant  at  the  time,  and  that  he  was 
not  guilty  of  contributory  negligence.  The  ladder  from  which 
the  plaintiff  fell  was  made  of  several  curved  iron  rods  some 

*See  note^  12  Am.  &  £^ng.  R.  Cas.,  N.  S.,  851  eiseq. 
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18  inches  Iohr  and  five-eighths  of  an  inch  in  circumference. 
Gach  end  of  the  rods  was  flattened,  with  a  hole  through  it, 
and  was  one-half  of  an  inch  in  thickness.  These  rods  or 
"grab  irons,"  as  they  are  usually  called,  were  fastened  to  the 
side  of  the  car  by  iron  bolts  passing  through  each  end,  and 
screwed  into  the  corner  post  and  side  of  the  car,  with  the 
inside  of  the  head  of  the  bolt  pressing  against  the  outside  of 
the  flattened  end,  and  the  inside  of  the  latter  against  the  out- 
side of  the  car.  The  plaintifl  stepped  upon  the  lower  grab 
iron  of  the  ladder,  and  the  end  which  was  fastened  to  the 
corner  post  of  the  car  gave  way  by  reason  of  the  breaking  of 
the  screw  bolt,  and  he  was  thrown  down,  and  injured,  as 
stated.  One  piece  of  the  bolt  remained  in  the  comer  post, 
and  the  other  hung  in  the  grab  iron.  Both  were  preserved, 
and  were  received  in  evidence  on  the  trial  of  this  case,  and 
exhibited,  with  the  corner  post,  to  this  court,  on  the  hearing 
of  this  appeal.  There  was  an  old  flaw  or  crack  in  the  bolt  at 
the  joint  where  it  broke,  extending  from  one  side  to  its  center, 
which  was  the  cause  of  the  bolt  breaking  ,and  the  grab  iron 
giving  way.  This  defect  could  not  have  been  discovered  by 
a  visual  inspection  of  the  grab  irons,  which  is  the  usual  and 
approved  method  of  inspection,  unless  the  screw  bolt  or  grab 
iron  were  out  of  place.  This  brings  us  to  the  pivotal  and  dis- 
puted question  in  this  case,  which  is :  Could  the  defendant, 
by  the  exercise  of  ordinary  care,  have  discovered  before  the 
accident  the  unsafe  condition  of  the  grab  iron?  It  was  the 
duty  of  the  defendant  to  inspect  the  grab  irons,  and  the  answer 
to  the  question  depends  upon  whether  the  evidence  is  sufiB  - 
cient  to  support  a  finding  that  the  defendant  might  have  dis- 
covered the  condition  of  the  grab  iron  by  a  reasonably  careful 
inspection.  Two  inspections,  by  different  inspectors,  were 
given  the  car  in  question, — one  before  it  was  loaded,  and  the 
other  after  it  was  placed  in  the  train, — and  neither  of  the 
inspectors  found  any  defects  in  any  of  the  grab  irons.  The 
system  of  inspection  adopted  by  the  defendant  and  followed 
by  the  two  inspectors  was  by  observation  or  sight  as  to  the 
body  of  the  car,  including  the  grab  irons,  and,  as  to  the 
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wheels,  by  sounding  them  ^ith  a  hammer.  It  must  be  con- 
ceded that  the  system  is  not  a  negligent  one,  and,  if  the  inspect- 
ors carefully  observed  the  grab  irons,  and  found  none  of  them 
out  of  place,  and  nothing  to  indicate  any  defect  or  weakness 
therein,  the  inspection  was  a  reasonably  careful  one,  and  all 
that  the  law  demanded.  The  inspectors  were  not  bound  to 
take  off  the  grab  irons,  or  apply  any  other  physical  force,  to 
discover  latent  defects,  unless  a  careful  inspection  by  the  eye 
would  have  discovered  some  defect  or  probable  weakness.  If 
such  careful  observation  would  have  disclosed  that  either  the 
grab  iron  or  the  bolt  in  question  were  out  of  place,  it  would 
have  been  a  danger  signal,  imperatively  requiring  further 
investigation,  and  the  application  of  all  necessary  and  rea- 
sonable physical  tests  to  determine  the  cause  of  the  abnormal 
condition  of  the  grab  iron,  for  upon  the  safe  condition  of  the 
ladder  depended  human  life  and  limb.  The  evidence  on  the 
part  of  the  plaintiff  tending  to  show  that  the  grab  iron  or 
the  bolt  holding  it  to  the  side  of  the  car  was  out  of  place  when 
the  car  was  inspected,  briefly  summarized,  is  this:  The 
plaintiff's  brother  testified  that  he  removed  the  part  of  the 
bolt  which  remained  in  the  side  of  the  car,  and  that  the  upper 
end  thereof — ^that  is,  the  point  where  the  break  occurred — 
was  flush  or  even  with  the  outside  of  the  car,  and  that  the 
part  of  the  bolt  which  remained  in  the  hole  in  the  grab  iron 
was  just  one  and  one-eighth  of  an  inch  in  length  from  the 
inside  of  the  bolt  head.  If  this  be  true,  it  would  conclusively 
follow  that  at  the  time  the  inspection  was  made,  either  the  end 
of  the  grab  iron  was  pressed  out  from  the  side  of  the  car  at 
least  one-half  of  an  inch,  or  that  the  inside  of  the  head  of  the 
bolt  was  out  the  same  distance  from  the  outside  of  the  grab 
iron,  for  the  latter  was  only  one-half  of  an  inch  in  thickness. 
That  the  upper  part  of  the  bolt  was  just  one  and  one-eighth 
of  an  inch  in  length,  measuring  from  the  inside  of  its  head,  is 
admitted.  But  the  defendant  claims  that  the  testimony  of 
the  plaintiff's  brother  is  absolutely  incredible,  because,  as  it 
is  claimed,  he  testified  on  a  former  trial  of  this  action  to  a  dif- 
ferent state  of  facts  as  to  the  part  of  the  bolt  remaining  in  the 
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car,  and  that  the  physical  facts  disclosed  by  an  examination 
of  the  two  parts  of  the  bolt  and  the  car  sill  conclusively  shows 
that  the  point  at  which  the  bolt  was  broken  was  in  fact  at  least 
one- half  of  an  inch  below  the  outside  of  the  car,  as  testified  toby 
defendant's  witnesses  who  repaired  the  car  after  the  accident. 
If  it  be  true  that  the  break  in  the  bolt  was  one-halt  of  an  inch 
helow  the  outside  of  the  car,  then  it  would  follow  that  the 
:grab  iron  rested  firmly  against  the  side  of  the  car,  that  the 
bolt  was  in  its  proper  place,  and  that,  at  the  time  the  car 
was  inspected,  there  was  nothing  which  an  inspection  by 
observation  could  have  disclosed  indicating  a  defect  or  prob- 
able weakness  in  the  grab  iron.  The  trouble,  however, 
with  this  claim  of  the  defendant,  is  that,  while  there  were 
discrepancies  in  the  testimony  of  the  plaintiff's  witness,  still 
the  so-called  "physical  facts"  corroborate,  in  a  measure, 
his  testimony  on  the  last  trial,  for  a  careful  examination  of 
the  two  parts  *of  the  bolt  and  the  corner  sill  of  the  car  to 
which  the  grab  iron  was  fastened  discloses  with  reasonable 
•certainty  that  the  break  in  the  bolt  occurred  at  a  point  not 
more  than  one-fourth  of  an  inch  below  the  outside  of  the  car. 
This  would  leave  a  space  of  one-fourth  of  an  inch  between 
the  outside  of  the  car  and  the  inside  of  the  grab  iron,  or  the 
bolt  out  of  place  the  same  distance.  If  such  were  the  case, 
it  would  'seem  to  conclusively  follow  that  the  trained  eye  of 
an  experienced  inspector  ought  to  have  detected  the  defect 
at  once,  and  that  he  was  negligent  if  he  did  not  do  so.  But, 
in  any  event,  this  was  a  question  for  the  jury.  The  defend- 
ant's own  evidence  indicates  quite  clearly  that  such  would 
have  been  the  case.  The  superintendent  of  its  car  shops 
testified,  in  effect,  that  an  inspector  passing  by  a  car  looks 
over  the  grab  irons,  the  same  as  he  would  the  door  fasten- 
ings. Any  grab  iron  which  is  out  of  place  is  easily  detected, 
for  it  will  drop  down  or  away  from  the  sheathing  of  the  car, — 
tip  out  or  tip  down.     Upon  the  whole  record    ^ 

Cbs6  At  Bar. 

we  are  of  the  opinion  that  the  evidence  fairly 

sustains  the  finding  of  the  jury  by  their  verdict  to  the  effect 

that  the  defendant  might  have  discovered,  before  the  acci- 
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dent,  the  unsafe  condition  of  the  grab  iron  by  a  reasonably 
careful  inspection  of  the  car,  and  that  it  was,  therefore, 
s:uilty  of  negligence  in  the  premises. 

2.  The  defendant  assigns  as  error  the  refusal  of  the  court 
to  give  to  the  jury  its  third  request,  which  was  this :  **Fur- 
ther^  that  the  duty  incumbent  upon  the  defendant  to  inspect 
x-*-.^  the   car   in   question  is  shown  to  have  been  per- 

Instructions.  '  ■'^ 

formed^  by  the  undisputed  evidence  in  the  case, 
by  two  inspectors  f  made  on  the  day  that  the  car  was  put  into- 
the  train  of  which  Thompson  was  the  conductor^  going  west- 
wardy  and  that  all  the  defendant  was  required  to  do  in  that 
behalf  was  to  use  ordinary  and  usual  care,  such  as  is  used 
by  railway  companies  in  the  general  transaction  of  their 
business  in  that  respect ;  and  that,  if  the  defendant  performed 
its  duty  in  that  behalf,  then  it  is  not  liable  in  this  action. "^ 
The  request  was  rightly  refused,  for  the  reason  that  it  con- 
tains two  independent  propositions,  one  of  which — the  one 
we  have  italicized — was  manifestly  erroneous,  for  it,  in  effect ^ 
declares  as  a  matter  of  law  that  the  defendant  had  discharged 
its  duty  as  to  the  inspection  of  the  ear.  It  is  further  urged 
that  the  trial  court  erred  in  refusing  the  defendant's  fifth  re* 
quest,  which  was  this :  "Further,  you  are  not  permitted  to- 
erect  in  your  own  minds  any  particular  standard  or  grade, 
or  decide  any  particular  method  of  doing  business  to  be  neg- 
ligent, unless  the  evidence  in  the  case  convinces  your  minds 
that  the  methods  adopted  by  the  company  in  this  respect  was 
in  and  of  itself  such  a  method  as  a  man  of  ordinary  care  and 
prudence,  or  a  railway  company  exercising  ordinary  care  and 
prudence  in  that  respect,  under  those  circumstances,  would 
not  have  adopted  and  practiced."  It  was  not  error  to  refuse 
this  request,  for  it  was  misleading.  The  request  deals  with 
the  method  or  system  of  inspection  adopted  by  the  company. 
The  question,  however,  at  issue  was  not  whether  the  system 
of  inspection  by  observation  adopted  by  the  defendant  was 
the  proper  one,  but  the  question  was  whether  its  inspectors 
properly  executed  the  system  ;  that  is,  carefully  observed  the 
exterior  or  open  condition  of  the  car,  including  the  grab  irons 
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and  bolts.  Error  is  also  assigned  as  to  the  giving  of  certain 
instructions  by  the  trial  court  which  were  excepted  to  on  the 
ground  that  they  left  the  question  of  what  would  be  a  proper 
inspection  of  the  car  to  be  determined  by  the  jury  '  'out  of 
their  own  minds,  not  from  the  evidence  in  the  case.''  The 
whole  charge  of  the  trial  court  on  the  question  must  be  con- 
sidered together.  So  considering  it,  it  is  clear  that  the 
exceptions  are  without  merit.  The  charge,  taken  as  a  whole, 
was  a  clear  and  correct  statement  of  the  law  applicable  to 
the  case. 

3.  The  last  claim  to  be  considered  is  that  the  damages 
awarded  are  excessive.  The  award  is  certainly  liberal. 
But  the  plaintiff  was,  at  the  time  of  the  accident,  about  40 
years  old,  in  the  prime  of  manhood,  earning,  as 
a  railway  conductor,  $90  a  month.     The  injury    sLeMiTa 


he  received  totally  incapacitated  him  from  fol- 
lowing his  chosen  occupation,  and  he  must  seek  a  new  field 
of  labor,  handicapped  by  the  loss  of  his  good  right  leg.  We 
are  not  prepared  to  say  that  the  damages  awarded  him  are 
so  excessive  as  to  justify  us  in  disturbing  the  verdict. 
Order  afiBirmed. 

NOTES. 

Master  and  Servant — Inspection  of  Appliances — Care  Required — 
Statements  of  the  Rule. — It  is  incumbent  upon  a  railroad  company, 
in  the  discharge  of  its  duty  as  master,  not  only  to  provide  machinery 
and  instrumentalities  for  its  employees  which  are  suitable  and  safe, 
but  also  to  use  reasonable  diligence  to  keep  them  so.  Necessarily 
incident  to  these  obligations  is  the  duty  of  frequent  inspection,  and 
the  corporation,  acting  by  its  servants  in  the  discharge  of  such  duty, 
is  liable  for  that  negligence.  Tierney  v,  Minneapolis  &  St. 
L.  R.  Co.,  21  Am.  &  Eng.  R.  Cas.  545,  33  Minn.  311,  53  Am. 
Rep.  35,  23  N.  W.  Rep.  229;  lyouisville,  E.  &  St.  L.  Con.  R. 
Co.  V.  Utz,  133  Ind.  265,  32  N.  E.  Rep.  881 ;  McDonald  v.  Chi- 
cago, St.  P.,  M.  &  O.  R.  Co.,  41  Minn.  439,  43  N.  W.  Rep.  380; 
Parsons  v.  Missouri  Pac.  R.  Co.,  94  Mo.  286,  6  S.  V(r.  Rep.  464,  12 
West.  Rep.  618;  Bailey  v,  Rome,  W.  &  O.  R.  Co.,  139  N.  Y.  302,  34 
N.  E.  Rep.  918;  VSTedgwood  v.  Chicago  &  N.  W.  R.  Co.,  44  Wis.  44, 
19  Am.  Ry.  Rep.  393. 
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A  railroad's  duty  to  its  employee  only  requires  it  to  use  reasonable 
and  ordinary  care  and  diligence  in  discovering'  defects  in  machinery 
or  other  instrumentalities.  See  notCy  12  Am.  &  Eng.  R.  Cas.,  N.  S., 
744  et  seq. 

The  duty  of  the  employer  does  not  end  with  simply  providing  safe 
machinery  and  appliances  for  the  use  of  his  employees,  but  the  fur- 
ther duty  is  imposed  of  continuously  exercising  reasonable  diligence 
and  care  to  ascertain  and  know  the  condition  of  such  machinery  and 
appliances,  and  to  keep  them  in  safe  and  proper  condition.  Ohio  & 
M.  R.  Co.  V,  Pearcy,  128  Ind.  197,  27  N.  E.  Rep.  479. 

The  law  not  only  imposes  upon  the  employer  the  duty  of  using 
reasonable  care  in  providing  safe  and  proper  machinery,  but  also 
reasonable  care  in  placing  the  same  under  the  control  of  a  compe- 
tent servant  or  employee  charged  with  the  duty  of  properly  attend- 
ing to  the  same  and  seeing  that  it  is  properly  used  for  the  safety  of 
employees,*  and,  when  not  in  use,  properly  and  safely  secured.  And 
not  only  must  the  employer  use  reasonable  care  in  selecting  a  com- 
petent servant  to  take  charge  of  the  machinery,  but  the  same  care 
must  be  exercised  in  continuing  him  in  the  service ;  otherwise  the 
employer  will  become  responsible  for  his  care  and  skill.  Gates  v, 
Chicago,  M.  &  St.  P.  R.  Co.,  53  Am.  &  Eng.  R.  Cas.  245,  2  S.  Dak. 
422,  50  N.  W.  Rep.  907. 

But  a  railroad  company  is  not  required  to  exercise  that  exhaustive 
care  in  the  constant  examination  and  overhauling  of  its  machinery 
which  would  be  incompatible  with  the  proper  furtherance  of  busi- 
ness. Smoot  V.  Mobile  &  M.  R.  Co.,  67  Ala.  13;  Philadelphia  &  R. 
R.  Co.  V,  Hughes,  33  Am.  &  Eng.  R.Cas.  348,  119  Pa.  St.  301,11  Cent. 
Rep.  822,  13  Atl.  Rep.  286,  21  W.  N.  C.  166. 

Having  Inspectors  at  Termini  Only,  Not  Sufficient. — ^The  company 
should  have  its  inspectors  not  only  at  its  termini^  but  at  convenient 
stations  along  its  line.  And  where  it  knowingly  employs  and  retains 
an  incompetent  inspector  it  will  be  liable  for  an  injury  resulting 
from  his  incompetency,  although  the  person  injured  is  the  fellow- 
servaut  of  such  inspector.  But  the  master  is  not  an  insurer  of  the 
servant's  safety,  nor  does  he  guarantee  that  the  tools,  machinery, 
and  instrumentalities  which  he  furnishes  may  not  prove  defective. 
He  only  undertakes  to  use  reasonable  care  to  prevent  such  results. 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Rice,  51  Ark.  467,  4  Lr.  R.  A.  173, 11 
S.  W.  Rep.  699. 

Inspection  of  Appliances  Only  Reasonable  Care  Required  of 
Either  Master  or  Servant. — See  Leak  v,  Carolina  Cent.  R.  Co.  (N. 
Car.),  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  739,  and  «^/^,741. 

Same — Latent  Defects. — A  railroad  company  is  bound  to  have  its 
track,  roadway,  bridges,  engines,  rolling-stock,  and  in  fact  all  its 
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property  used  and  operated  by  its  employees  examined  and  inspected 
at  proper  intervals  so  that  all  latent  defects  therein  may  be  ascer- 
tained and  repaired. 

Dakota, — Herbert  v.  Northern  Pac.  R.  Co.,  8  Am.  &  Eng.  R.  Cas. 
85. 

///sif^'5.— Indianapolis,  etc.,  R.  Co.  v.  Toy,  91  111.  474;  East  St. 
I*ouis,  P.  &  P.  Co.  V.  Hightower,  92  111.  139 ;  Chicago  &  E.  111.  R. 
Co.  V,  Rung,  11  Am.  &  Eng.  R.  Cas.  218 ;  Toledo,  W.  &  W.  R.  Co.  v, 
Moore,  77  111.  217  ;  Columbus,  C.  &  I.  C.  R.  Co.  v.  Troesch,  57  111.  155, 
68  111.  545;  Chicago  &  A.  R.  Co.  v.  Shannon,  43  111.  338. 

/ffi/faffa.— Umback  v.  It.  S.  &  M.  S.  R.  Co.,  8  Am.  &  Eng.  R.  Cas. 
98 ;  Louisville  &  N.  R.  Co.  v,  Orr,  8  Am.  &  Eng.  R.  Cas.  94 ;  Lake 
Shore,  etc.,  R.  Co.  v.  McCormick,  5  Am.  &  Eng.  R.  Cas.  474. 

Kansas. — Atchison,  etc.,  R.  Co.  v.  Holt,  11  Am.  &  Eng.  R.  Cas. 
206. 

Louisiana, — Hulgh  v.  New  Orleans  &  C.  R.  Co.,  6  La.  Ann.  495. 

Maine, — Shanney  v,  Androscoggin  Mills,  66  Me.  418. 

Massachusetts, — Snow  v,  Housatonic  R.  Co.,  8  Allen  441 ;  Holden 
V,  Fitchburg  R.  Co.,  129  Mass.  268;  Ford  v.  Fitchburg  R.  Co.,  110 
Mass.  240. 

Missouri, — Gibson  v.  Pacific  R.  Co.,  46  lfi.o,  163;  Porter  v,  Hanni- 
bal Sl  St.  Jos.  R.  Co.,  2  Am.  Sl  Eng.  R.  Cas.  44 ;  Lewis  v,  St.  Louis, 
etc.,  R.  Co.,  59  Mo.  495;  McDermott  v,  Pac.  R.  Co.,.  30  Mo.  115. 

New  Jersey,— Harrison  v.  Central  R.  Co.,  2  Vroom  293. 

New  York,— TxUler  v,  Jewett,  1  Am.  &  Eng.  R.  Cas.  109 ;  Degraff 
V.  New  York,  etc.,  R.  Co.,  76  N.  Y.  125  ;  Laning  v.  New  York  Central 
R.  Co.,  49  N.  Y.  521 ;  Warner  v,  Erie  R.  Co.,  39  N.  Y.  468 ;  Keegan  v. 
Western  R.  Co.,  8  N.  Y.  175. 

Pennsylvania, — Baker  v,  Alleghany  V.  R.  Co.,  8  Am.  &  Eng.  R. 
Cas.  141 ;  Mansfield  Coal  &  C.  Co.  v,  McEnery,  37  Leg.  Int.  28. 

Vermont,— Ubx^  v,  Vermont  &  C.  R.  Co.,  32  Vt.  473. 

Wisconsin, — ^Ballou  v,  Chicago,  etc.,  R.  Co.,  54  Wis.  257,  5  Am.  & 
Eng.  R.  Cas.  480 ;  Wedgewood  v,  Chicago,  etc.,  R.  Co.,  41  Wis.  478; 
Smith  V,  Chicago,  etc.,R.  Co.,  42  Wis.  520;  Morrison  z^.  Phillips,  etc.. 
Cons.  Co.,  44  Wis.  405;  Steffen  v,  Chicago,  etc.,  R.  Co.,  46  Wis.  265. 

Inspection  of  Cars — Duty  of  Master. — Railroad  companies  are  bound 
to  use  due  care  in  seeing  that  their  cars  and  other  rolling  stock  are 
maintained  in  a  reasonably  safe  condition  ;  and  when  an  employee, 
in  the  proper  discharge  of  his  duty,  is  injured  from  the  failure  of 
the  company  to  perform  this  personal  duty,  it  is  liable.  King  v, 
Ohio  &  M.  R.  Co.,  8  Am.  &  Eng.  R.  Cas.  119,  11  Biss.  (U.  S.)  362,  14 
Fed.  Rep.  277  ;  Union  Pac.  R.  Co.  v.  Fray,  43  Kan.  750,  23  Pac.  Rep. 
1039 ;  Fuller  v,  Jewett,  1  Am.  &  Eng.  R.  Cas.  109,  80  N.  Y.  46 ;  Good- 
rich V,  New  York  C.  &  H.  R.  R.  Co.,  41  Am.  Sl  Eng.  R.  Cas.  259,  116 
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N.  Y.  398, 22  N.  E.  Rep.  397,  26 N.  Y.  S.  R.  767,  S  I^.  R.  A.  750 ;  Fifield 
V.  Northern  R.  Co.,  42  N.  H.  225 ;  Houston  &.  T.  C.  R.  Co.  v.  Marcelles, 
12  Am.  &.  Bngr.  R.  Cas.  231,  59  Tex.  334 ;  Arnold  v,  Delaware  &.  H. 
Canal  Co.,  6  N.  Y.  S.  R.  368;  Bailey  v,  Rome,  W.  &  O.  R.  Co.,  19 
N.  Y.  S.  R.  656,  49  Hun  377,  3  N.  Y.  Supp.  585. 

In  St.  Irouis,  etc.,  Ry.  Co.  v.  Brown  (Ark.),  16  Am.  &  Eng.  R.  Cas., 
N.  S.,  440,  the  court  distinguishes  between  the  periodical  inspection 
of  cars  and  inspection  of  them  while  they  are  en  route  as  follows : 
*  *The  inspection  of  cars  on  the  way  to  their  destination  is  cursory, 
and  made  for  the  purpose  of  ascertaining  whether  they  are  road- 
worthy,  and  can  be  hauled  without  unnecessarily  imperiling*  the 
safety  of  the  trainmen.  It  is  temporary,  and  is  for  the  purpose  of 
ascertaining  whether  the  cars  can  be  hauled  to  their  destination,  and 
is  a  part  of  the  'executive  details'  of  the  operation  of  the  train  ;  and, 
like  other  acts  necessary  to  be  performed  by  the  trainmen  to  haul 
the  train,  there  is  no  liability  of  the  railroad  company  to  its  employees 
for  its  negligent  performance.  If  care  and  diligence  have  been  exer- 
cised in  the  selection  of  competent  persons  for  that  duty,  a  negligence 
by  them  in  the  performance  of  it  is  a  risk  of  the  employment  that 
the  co-employee  takes  when  he  enters  the  service.  Slater  v,  Jewett, 
85  N.  Y.  61 ;  Holden  v.  Railroad  Co.,  129  Mass.  268.  But  there  is  a 
time  when  it  is  the  duty  of  a  railroad  company  to  its  employees  to 
inspect  its  machinery  and  other  appliances  for  the  purpose  of  discharg- 
ing its  obligation  to  use  due  care  in  keeping  the  same  in  good  repair. 
It  is  bound  to  take  notice  of  the  liability  of  its  tools  and  machinery 
to  decay  from  age  and  to  wear  out  by  use,  and  to  protect  its  servants 
against  such  contingencies  by  inspection  at  reasonable  intervals  for 
the  purpose  of  ascertaining  what  repairs  are  needed,  and  for  a  failure 
to  discharge  this  duty  is  liable  to  the  servants  for  damages.  Holden 
V,  Railroad  Co.,  129  Mass.  268,  2  Am.  &.  Eng.  R.  Cas.  94,  3  Elliott,  R. 
R.  §  1278. 

'*The  distinction  as  to  the  liability  of  a  railroad  company  for  the  two 
inspections,  according  to  the  previous  rulings  of  this  court  as  to  the 
common  law,  which  we  have  attempted  to  show,  were  pointed  out  and 
recognized  in  Railway  Co.  v.  Rice,  51  Ark.  467, 11  S.  W.  699,  4  L.  R. 
A.  173." 

Inspection  of  Cars — Liability  of  Transferring  Company. — See 
Glynn  v.  Central  R.  R.  of  New  Jersey  (Mass.),  17  Am.  &  Eng.  R.  Cas., 
N.  S.,  482,  and  note,  485  et  seq. 

Inspection  of  Cars — Liability  for  Injury  to  Employee  by  Negligence 
of  Another  Company.— See  Missouri,  K.  A  T.  Ry.  Co.  v,  Merrill 
(Kan.),  17  Am.  &  Eng.  R.  Cas.,  N.  S.,  480. 

Duty  of  Master  to  Inspect  Foreign  Cars. — See  Eaton  v.  New  York, 
etc.,  R.  Co.  (N.  Y.),  18  Am.  &Eng.  R.Cas.,  N.  8.,  391,  z.vA  foot-note. 
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Liability  for  Injuries  to  Employees  Caused  by  Defective  Hand-Holds 
and  Car-Ladders — Illustrations— Hand-Holds. — Plaintiff,  a  brake- 
man  of  eig'ht  or  ten  years'  service,  attempted  to  go  on  top  of  a  box  car 
upon  which  he  was  braking* ;  the  hand-hold  on  top  of  the  car  pulled 
out,  and  he  was  thrown  to  the  g'round  and  seriously  injured.  The 
cause  of  the  hand-hold  pulling  out  was  that  the  top  of  the  car  to 
which  it  had  been  screwed  was  rotten.  The  condition  of  the  hold 
was  not  known  to  the  plaintiff,  was  not  patent,  and  could  not  have 
been  known  by  the  exercise  of  ordinary  diligence,  and  no  rule  of  the 
company  required  him  to  inspect  the  hand-hold  before  using  it.  He 
had  noticed  a  good  many  roofs  rotten  on  the  road,  and  had  worked 
on  cars  with  rotten  roofs,  but  never  noticed  any  hand-holds  loose. 
A  verdict  for  $5000  was  affirmed.  Fordyce  v.  Culver,  2  Tex.  Civ. 
App.  569,  22  S.  W.  Rep.  237. 

The  usual  hand-hold  on  the  top  of  freight  cars,  used  by  brakemen 
to  pull  themselves  over  the  top  of  cars  in  ascending,  had  been  dis- 
placed from  a  car,  and  a  s^ike  driven  in  its  place.  A  brakeman,  in 
ascending,  reached  over  the  top  of  the  car  as  if  to  secure  a  hold,  but 
fell  t>ack  and  was  killed.  Held,  not  proof  of  sufficient  negligence  on 
the  part  of  the  company  to  warrant  a  recovery  against  it.  Fair  v, 
Pennsylvania  R.  Co.  (Pa.),  14  Atl.  Rep.  236. 

Defective  Hand-Hold  on  Car — Latent  Defect — Question  for  Jury. — 
In  Gutridge  v.  Missouri  Pacific  R.  Co.,  105  Mo.  520,  it  was  held  that 
whether  a  railroad  company  could,  by  the  exercise  of  ordinary  care, 
have  discovered  a  defect  in  the  hand-hold  of  one  of  its  cars,  which 
caused  the  death  of  one  of  its  employees,  notwithstanding  it  was 
shown  that  the  defect  was  not  apparent  to  the  eye,  is  for  the  jury. 
The  court,  in  delivering  its  opinion,  said:  *'It  was  the  duty  of  the 
defendant  to  furnish  reasonably  safe  appliances  for  its  servants 
in  the  performance  of  their  duties,  and  to  exercise  ordinary  care  in 
keeping  them  in  repair.  Defendant  is  not  an  insurer  of  the  absolute 
safety  of  these  aopliances.  It  performs  its  duties  to  its  employees 
when  it  exercises  ordinary  care  in  selecting  and  keeping  them  in 
repair.  The  employee  must  also  exercise  ordinary  care  in  their  use. 
The  difference  in  the  duty  of  the  master  and  servant  is,  the  master 
is  bound  to  look  for  defects,  while  the  servant  is  bound  only  to  dis- 
cover what  the  ordinary  use  of  the  appliance  would  make  known  to  a 
man  of  ordinary  prudence.  The  master  is  held  to  know  the  defect  if 
by  the  exercise  of  ordinary  care  he  might  know  it.  The  servant  has 
a  right  to  assume  that  the  master  has  furnished  him  safe  machinery, 
unless  its  condition  is  such  that  by  the  exercise  of  ordinary  care  he 
would  have  discovered  its  defect.  In  this  case  it  is  argued  that  the 
fact  that  the  deceased  did  not  discover  the  defect  in  question  is  strong, 
indeed  conclusive,  evidence  that  it  could  not  have  been  discovered  hy 
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the  exercise  of  ordinary  care.    There  is  a  wide  difference  in  the 
inspection  of  an  appliance  for  the  purpose  of  ascertaining  its  condi- 
tion and  the  use  of  the  appliance  upon  fhe  assumption  it  is  safe.    It 
was  defendant's  duty  to  inspect  this  hand-hold,  and  if,  upon  inspec- 
tion in  the  usual  way  with  the  usual  care  in  such  cases,  the  defect 
was  not  discovered,  liability  would  not  have  attached.    That  there 
was  no  inspection  of  this  hand-hold  is  l>eyond  question.    But  it  is. 
claimed  that  inspection  would  have  been  fruitless,  and  we  are  asked 
to  declare  as  a  matter  of  law  that  it  would  have  been  fruitless.    We 
cannot  do  this.    The  argximent  is  made  that  the  inspector  was- 
required  to  use  his  eyes,  only,  in  the  examination  of  the  hand-hold, 
and  if  he  could  not  see  the  defect  by  looking*,  then  defendant's  duty 
was  performed,  and  we  are  asked  to  declare  that  the  law  required 
him  to  do  no  more.    We  cannot  formulate  any  rule  of  law  fixings 
definitely  the  standard  of  ordinary  care.    Every  attempt  to  do  it  has- 
resulted  in  failure.    What  is  ordinary  care  in  one  case  might  be  the 
grossest  negligence  in  another.    A  mere  glance  at  one  hand-hold 
might  indicate  to  an  ordinary  observer  that  it  was  safe,  while  on  the 
other  hand  a  glance  might  discover  its  defectiveness,  and  again  the 
conditions  might  be  such  that  ordinary  prudence  would  suggest  and 
require  a  careful  scrutiny.    We  must  not  confound   what  the  law 
requires  and  what    ordinary  prudence    requires.    In  determining 
whether  a  master  has  been  ordinarily  prudent  in  the  keeping  of  the 
appliances  he  has  furnished  his  servants  in  repair,  many  circum- 
stances must  be  considered.    Their  construction,  the  materials  com- 
posing them,  their  age,   the  uses  to  which  they  are  put,  and  the 
dangers  attending  their  use,  with  many  other  varying  circumstances, 
must  all  be  taken  into  the  account.    In  the  case  at  bar  the  car  was 
an  old  one.    The  hand-hold  was  fastened  to  the  car  by  screws.     It  is 
true,  the  proot  shows  that  this  mode  of  fastening  hand-holds  was  in 
common  use ;  but,  if  a  railroad  company  chooses  to  use  that  method, 
it  must  conform  its  action  to  the  requirements  of  that  method.    It 
must  take  notice  that  screws  in  wood  will  become  loose  ;  that  wood 
will  rot,  and  rot  especially  under  iron  exposed  to  the  weather ;  and, 
when  an  inspector  sees  that  the  hand-hold  is  fastened  by  screws  in 
wood  alone,  ordinary  prudence  requires  a  more  careful  examination 
than  if  the  hand-hold  was  screwed  down  on  an  iron  or  other  metal  plate, 
or  was  fastened  by  means  of  bolts  and  iron  straps.    The  fact  that  the 
wood  is  old  and  the  screws  are  rusty  would  naturally  suggest  to  an  ordi- 
narily prudent  man  the  propriety  of  a  thorough  inspection.  We  cannot 
concur  in  the  contention  that  an  inspector  of  a  hand-hold  performs  his 
duty,  under  all  circumstances,  by  simply  using  his  eyes  to  detect  de- 
fects.   We  do  not  say  that  the  law  requires  him  to  do  more  in  a  given 
case,  nor  can  we  say  what  tests  he  ought  to  apply  in  all  cases ;  but  we 
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do  say  that  ordinary  prudence  requires  him  to  adopt  such^  reasonable 
methods,  and  apply  such  reasonable  tests,  as  are  likely  to  discover 
defects,  if  they  exist.  In  Allen  v.  Union  Pac.  R.  Co.  (Utah),  26  Pac. 
Rep.  297,  the  supreme  court  of  Utah,  through  Zans,  C.  J.,  says: 
"The  evidence  fails  to  show  that  the  defect  could  have  been  dis. 
covered  by  inspection  without  the  application  of  manual  or  physical 
force;  and  we  do  not  think  that  the  inspectors  were  required  to 
apply  such  tests  to  the  steps  of  the  ladder  unless  some  indication  of 
weakness  or  a  defect  was  perceived  upon  a  careful  inspection  in  the 
ordinary  way  by  the  eye.  Undoubtedly,  the  company  was  required 
to  make  use  of  all  reasonable  means  to  discover  defects  that  might 
endanger  human  life.'*  In  the  case  of  Baker  v,  Allegheny  Valley 
R.  Co.,  95  Pa.  St.  211,  8  Am.  &  Eng.  R.  Cas.  141,  an  employee  of  a 
railroad  company  was  killed,  while  at  work,  by  the  breaking  of  a 
rope  of  a  derrick  in  use  and  belonging  to  the  company.  It  was  shown 
that  the  rope  actually  appeared  sound,  but  had  been  in  use  for  two 
or  three  years,  and  continually  exposed  to  the  weather,  and  there 
was  evidence  that  it  was  actually  rotten  when  the  break  occurred. 
There  was  evidence,  also,  that  such  a  rope,  after  exposure  for  a  year 
or  more,  becomes  unsound,  although  this  one  betrayed  no  outward 
sign  of  decay.  Commenting  on  this  state  of  facts.  Judge  Shaks- 
WOOD  said:  '*No  doubt,  a  perfectly  new  rope,  and  one  to  all  appear- 
ances sound,  may  break,  and  the  master  would  not  be  responsible 
for  the  consequence,  having  furnished  a  rope  of  the  proper  size  for 
the  purpose,  to  all  appearances  sound.  But  there  was  evidence  in 
this  case,  sufficient,  certainly,  to  make  a  question  for  the  jury,  that 
such  a  rope  after  having  been  used  for  a  year  or  more,  and  exposed 
during  that  time  as  the  one  in  question  seems  to  have  been,  was  no 
longer  a  safe  rope,  even  though  it  did  not  outwardly  exhibit  any  signs 
of  decay.  The  master  is  bound  to  know  that  a  rope,  under  buch  cir- 
cumstances, will  only  last  a  limited  time.  It  will  not  do  for  him  to 
furnish  a  sound  rope,  and  then  fold  his  arms  until,  by  actually 
breaking,  it  is  demonstrated  to  be  insecure.  It  will  not  do  to  say 
the  servant  is  bound  to  know  this  as  well  as  the  master,  and  to  warn 
him  that  after  such  a  time  to  procure  a  new  rope."  We  quote  these 
authorities  to  show  that  the  master  is  not  always,  and  under  all 
circumstances,  excused  if  he  could  not  see  a  defect,  and,  if  the  condi- 
tions are  such  as  would  excite  suspicion  in  a  man  of  ordinary  pru- 
dence, he  must  go  further,  and  apply  other  tests.  We  know  that 
machinery,  and  the  materials  composing  it,  may  be  tested  in  various 
ways.  What  the  ordinary  tests,  as  applied  to  railroad  appliances, 
are,  is  not  disclosed  by  this  record ;  but  we  feel  satisfied  that  look- 
ing is  not  the  only  test.  The  master  must  use  such  reasonable  tests 
to  discover  defects  as  ordinary  prudence  suggests.    The  amount  of 

19  (K  s)  A  &  K  R  Cas— 28 


434  MASTER  AND  SERVANT  Vol  XIX 

(NS) 

Notes 

eare  required  is  measured  by  the  circumstances  of  each  case,  depend- 
ing upon  the  kinds  of  machinery  used,  the  risks  incident  to  its  use, 
and  the  hazard  of  the  business  in  which  it  is  used.  Whether  the 
defendant  could  have  discovered  the  defect  in  the  hand-hold  in  this 
case  by  the  exercise  of  ordinary  care  was  a  question  for  the  jury, 
and  not  for  the  court,  to  determine. 

Absence  of  Jaw  Strap  from  Car — Question  for  Jury. — A  brake- 
man  was  ordered  by  the  conductor  of  a  freight  train,  under  whom 
he  was  working  in  a  freight  yard,  to  separate  coal  cars  in  the  middle 
of  the  train  from  box  cars  at  the  rear,  and  in  so  doing  to  ride  upon 
one  of  the  coal  cars.  He  proceeded  to  get  upon  the  rear  coal  car,  as 
brakemen  usually  do  in  the  absence  of  means  for  getting  upon  this 
kind  of  a  car,  by  climbing  over  the  side.  He  put  one  hand  on  the 
top  of  the  car  and  tried  to  put  his  left  foot  upon  the  jaw  strap,  an 
appliance  placed  out  of  sight  under  the  body  of  such  a  car  to 
strengthen  it.  The  jaw  strap  of  the  rear  car  had  been  gone  for  some 
time,  and  his  foot  went  on  to  the  rail  just  as  the  train  was  starting, 
and  was  crushed.  Held^  in  any  action  brought  by  him  against  the 
railroad  company  to  recover  for  his  injuries,  that  he  was  entitled  to 
go  to  the  jury.     Gutridge  v,  M.  P.  R.  Co.,  105  Mo.  520. 

Injuries  to  Employee — Defective  Grab-Iron — Verdict  and  Evidence. 
— In  an  action  by  a  railroad  employee  against  the  company  for  per- 
sonal injuries,  plaintiff  testified,  and  he  was  corroborated  by  another 
witness,  that  a  grab-iron  was  loose  at  one  end ;  and  that  his  fall 
from  the  car  was  the  result  of  such  defect.  This  evidence  was 
uncontradicted,  though  defendant  attempted  to  discredit  such  wit- 
ness. Held^  thdt  a  verdict  for  plaintiff  would  not  be  disturbed  as 
against  the  evidence.  Jones  v.  New  York, etc.,  R.  Co.  (R.  I.),  11  Am. 
&  Eng.  R.  Cas.,  N.  S.,  414. 

Ladders. — Where  a  brakeman,  while  obeying  the  order  of  a  con- 
ductor, in  uncoupling  a  car  and  attempting  to  climb  upon  the  car 
after  uncoupling  it,  in  consequence  of  a  defective  round  in  the  lad- 
der fell  and  was  run  over  by  several  cars,  there  being  no  proof  that 
the  defect  in  the  ladder  was  visible,  or  that  the  brakeman  ever  saw 
the  car  before — held^  that  the  company  was  liable  for  the  injury,  it 
being  the  duty  of  the  company  to  furnish  safe  materials  and  struc- 
tures, and  the  brakeman  having  no  connection  in  placing  the  defect- 
ive car  upon  the  road.  Toledo  W.  &  W.  R.  Co.  v,  Ingraham,  77 
111.  309. 

A  car  was  taken  into  a  train  during  the  night,  the  handle  of  the 
ladder  whereof  had  been  broken  off  long  enough  for  the  fracture  to 
appear  weather-worn.  Next  morning  the  conductor,  attempting  to 
descend  this  ladder,  face  towards  it,  caught  at,  and  would  have 
caught,  the  handle,  had  it  been  in  its  place,  but  fell  and  was  killed. 
Held,  that  the  company  was  guilty  of  negligence  in  permitting  the 
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car  ladder  to  remain  out  of  order,  which  rendered  it  liable.     Rich- 
mond 8l  D.  R.  Co.  v.  Moore,  78  Va.  93,  15  Am.  &  Eng-.  R.  Cas.  239. 

A  conductor  on  a  freight  train  sued  to  recover  for  injuries  received 
by  reason  of  a  defective  ladder  on  a  car  which  he  was  compelled  to 
use  while  in  the  discharge  of  his  duties.  Held^  that  so  long  as  there 
was  nothing  in  the  appearance  of  the  ladder  to  indicate  that  it  was 
defective,  he  had  a  right  to  assume  that  it  was  safe.  Goodman  v, 
Richmond  &  D.  R.  Co.,  81  Va.  576. 

In  Illinois  Cent.  R.  Co.  v,  Hilliard  (Ky.),  5  Am.  &  Eng.  R.  Cas., 
N.  S.,  539,  an  action  for  injuries  to  defendant's  brakeman,  it  ap- 
peared that  he,  being  on  top  of  the  cars,  started  to  descend  to  the 
ground,  on  a  ladder  fixed  at  the  end  of  one  of  the  cars,  when  a  round 
thereof,  as  he  grasped  it,  gave  way,  in  consequence  of  which  he  fell, 
and  one  of  his  hands  was  so  crushed  by  a  wheel  as  to  necessitate 
amputation.  It  was  held  that  while  a  railroad  company  cannot  be 
required  to  insure  the  safety  of  a  train,  it  is  bound-  to  make  a  reason- 
able, proper,  and  careful  examination  of  each  car,  and  a  failure  on 
the  part  of  its  car  inspector  to  discover  the  Nvorn  and  rusted  condition 
of  a  bolt  holding  the  round  of  a  ladder,  shows  that  the  inspector 
failed  to  exercise  proper  and  reasonable  care. 

In  an  action  against  a  railway  company  (under  section  1816,  Rev. 
St.)  for  injuries  to  an  employee,  where  the  whole  evidence  shows 
beyond  dispute  that  the  sole  cause  of  the  injuries  was  the  use  of  one 
bolt  of  insufficient  length  in  fastening  a  slat  of  the  ladder  of  a 
freight  car,  together  with  the  somewhat  decayed  condition  of  the 
wood  at  the  place  of  such  bolt,  and  that  there  was  no  external  indi- 
cation of  these  defects,  and  the  person  injured  had  been  frequently 
in  charge  of  the  same  car,  and  in  the  habit  of  using  the  same  ladder, 
there  was  no  error  in  directing  a  nonsuit.  Ballou  v,  Chicago  and 
North-Western  Ry.  Co.  (Wis.),  S  Am.  A  Eng.  R.  Cas.  480. 

Whether  Brakeman  Killed  by  Giving  Away  of  Hand-Hold— Fellow 
Servant  of  Car- Inspector. — In  Cooper  v,  Pittsburgh,  C.  &  H.  L.  R. 
R.  Co.,  24  W.  Va.  37,  it  appeared  that  the  injury  sued  for  resulted  in 
death  under  the  following  circumstances:  Patton,  a  brakeman, 
was  ordered  to  uncouple  and  detach  the  locomotive  from  the  rest  of 
the  train,  and  then  to  climb  to  the  top  of  car  4444  and  brake  the  train 
so  as  to  stop  it  at  the  station.  He  uncoupled  the  engine  and  car, 
and  while  using  a  **hand-hold"  in  climbing  to  the  top  of  the  car,  it 
broke  loose  and  separated  from  the  car,  and  he  fell  under  the  wheels 
and  was  killed.  It  was  shown  that  the  company  was  negligent  in 
failing  to  inspect  the  car  so  as  to  discover  the  condition  of  the  hand- 
hold, and  judgment  against  the  company  was  accordingly  affirmed, 
the  court  holding  that  deceased  and  the  negligent  car-inspector  were 
not  fellow  servants.  See  also,  Eaton  z/.  New  York,  etc.,  R.  Co.  (N.  Y.), 
18  Am.  &  Eng.  R.  Cas.,  N.  S.,  391,  ^nd  foof-noie. 
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{Supreme  Court  of  Tennessee ,  Sept,  2g,  igoo,) 

Personal  Injuries — Negligence — Pleading. — In  an  action  for  per- 
sonal injuries,  the  allegation  that  defendant  **did  wrongfully  and 
negligently  run  one  of  its  engines  and  cars  upon,  over  and  against 
the  plaintiff"  is  a  sufficient  statement  of  a  cause  of  action. 

Same — Same — Same. — In  such  action,  although  there  was  no 
averment  in  the  complaint  that  the  brake  on  the  train  was  in  a 
defective  condition,  evidence  of  such  fact  was  admissible  under  the 
allegation  that  the  defendant  railroad  negligently  ran  its  train  over 
plaintiff. 

Accidents  on  Track — Statute  Creating  Absolute  Liability  Where 
Statutory  Precautions  Are  Not  Observed.* — Under  the  statute  of 
Tennessee  making  a  railroad  company  responsible  for  all  damages 
to  person  or  property  occasioned  by  or  resulting  from  any  accident 
or  collision  that  occurs,  if  there  was  a  failure  to  observe  the  statutory 
precautions  prescribed  for  the  prevention  of  such  injuries,  and  pro- 
viding that  the  railroad  shall  not  be  liable,  if  the  precautions  are 
observed,  the  railroad  is  liable,  unless  it  shows  that  the  precautions 
have  been  observed ;  and  the  fact  that  the  accident  or  collision  would 
have  occurred,  had  the  precautions  been  observed,  will  not  relieve 
the  company  from  liability  for  the  damages  sustained. 

Same — Same — Effect  of  Contributory  Negligence.* — Under  such 
statute,  contributory  negligence  will  not  excuse  its  observance,  be  it 
ever  so  gross,  but  will  only  go  in  mitigation  of  damages. 

Same — Same. — Under  such  statute,  although  impossibilities  are 
not  required,  where  the  impossibility  and  unavoidableness  arise  out 
of  the  default  of  the  railroad  company,  the  company  will  still  be 
liable. 

Same — Same — Burden  of  Proof. — Under  such  statute,  the  burden 
of  proving  that  all  the  statutory  precautions  were  observed  is  upon 
the  railroad. 

*See  notes,  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  701 ;  Illinois  C.  R.  Co.  v. 
Davis  (Tenn.),  18  Am.  A  Eng.  R.  Cas.,  N.  S.,  708. 
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Same — Same — Pleading. — In  an  action  under  such  statute,  under 
a  count  charging  negligence  generally,  it  is  competent  to  show  such 
negligence  as  a  defective  brake,  even  though,  in  other  counts  of  the 
declaration,  other  specific  acts  of  negligence  may  have  been  enum- 
erated, and  that  may  have  been  omitted. 

Same — Same — Common-Law  Negligence. — In  such  an  action,  it  is 
not  error  to  charge  upon  the  subject  of  common-law  negligence, 
where  such  negligence  is  alleged  and  proved. 

Case  at  Bar. — The  contention  that  there  was  no  evidence  to  sup- 
port the  verdict  could  not  be  sustained. 

Excessive  Verdict. — The  contention  that  the  verdict  was  excessive 
was  not  warranted  by  the  evidence. 

Appeai<  by  defendants  from  Hamilton  county  circuit 
court.     Affirmed. 

Priichard  6f  Sizety  for  appellant. 
'W.  T.  Murray y  for  appellee. 

WiLKBS,  J.  This  is  an  action  for  damages  for  personal 
injuries.  There  was  a  trial  before  the  court  and  a  jury,  and 
a  verdict  and  judgment  for  $1,200  and  costs,  and  the  transit 
company  has  appealed  and  assigned  errors. 

It  is  said  the  court  should  have  sustained  the  demurrer  to 
the  first  count  in  the  declaration,  which  is,  in  substance, 
that  it  does  not  specify  any  facts  or  circumstances  as  the 
cause  of  the  injury,  and  is  too  vague  and  indefi- 

•  *    ,       *       .    Personal  Ii^u- 

nite  to  support  an  action,  or  apprise  defendant  ^^g^^^^'^ 
of  the  ground  of  complaint.  The  allegation  in 
this  count  is  that  defendant  '*did  wrongfully  and  negligently 
run  one  of  its  engines  and  cars  upon,  over,  and  against  the 
plaintiff.''  The  court  has  heretofore  held,  in  the  case  of 
Brown  v.  Railroad  Co.  (decided  at  Jackson,  April  term, 
1900)  58  S.  W.  — ,  that  such  allegation  is  a  sufficient  state- 
ment of  a  cause  of  action.  See,  also,  Railroad  Co.  v.  Pratt, 
85  Tenn.  9,  1  S.  W.  618,  where  the  declaration  was  similar 
to  this,  and  was  treated  as  good,  though  no  question  was 
made  upon  its  sufficiency. 

It  is  next  assigned  as  error  that  there  is  no  specific  aver- 
ment in  the  declaration  that  the  brake  on  the  train  was  in 
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defective  condition  and  out  of  order,  and,  in  the  absence  of 

such  averment,  evidence  of  such  fact  is  inad- 
same-Bame-      missiblc.     It  istruc,  an  action  cannot  generally 

be  maintained  by  evidence  of  acts  of  negligence 
which  are  not,  averred  in  the  declaration,  or  upon  evidence 
of  a  specific  act  different  from  that  alleged  in  the  declaration, 
as  was  held  in  Coal  Co.  v.  Daniel,  100  Tenn.  65,  42  S.  W. 
1062;  Fletcher  v.  Railroad  Co.,  102  Tenn.  1,  49  S.  W.  739. 
But  we  think  these  authorities  are  not  controlling  in  cases 
like  the  present.  Here  there  is  an  allegation  in  the  first 
count  that  the  railroad  negligently  ran  its  train  over  the 
plaintiff,  and  this,  in  the  opinion  of  the  court,  is  sufficient  to 
let  in  evidence  of  any  statutory  negligence  of  which  the 
road  may  have  been  guilty  in  so  running  over  him.  Rail- 
road Co.  V.  Pratt,  85  Tenn.  9,  1  S.  W.  618. 

The  statute  provides  for  the  sounding  of  a  whistle  or  bell 
at  every  public  designated  crossing;  that  an  engineer,  fire- 
man, or  some  other  person  shall  be  on  the  locomotive,  and 

always  on  the  lookout  ahead,  and  when  any  per- 
oxS^n^Aw  ^^^*  animal,  or  obstruction  appears  upon  the 
whe^tatotory  track,  the  alarm  whistle  shall  be  sounded,  the 
£?No?o£?         brakes  put  down,  and  every   possible  means 

used  to  stop  the  train  and  prevent  an  accident. 
Shannon's  Code,  §  1574,  subsecs.  1-4.  It  is  further  pro- 
vided that  every  railroad  company  that  fails  to  observe  these 
precautions — meaning  all  of  these  (Railroad  Co.  v.  Gardner, 
1  Lea  690,  691) — shall  be  responsible  for  all  damages  to 
person  or  property  occasioned  by  or  resulting  from  any  acci- 
dent or  collision  that  may  occur.  Shannon's  Code,  §  1575. 
And,  if  the  precautions  are  observed,  it  shall  not  be  liable. 
Id,  §  1576.  And  the  proof  that  it  has  observed  these  pre- 
cautions shall  be  upon  the  company.  Id,  §  1576.  And  by 
section  1577  it  is  further  provided  that,  even  in  cases  of  kill- 
ing stock  or  injuring  the  same,  the  burden  of  proof  that  it 
was  unavoidable  shall  be  on  the  company.  In  construing 
these  provisions,  it  has  been  heretofore  held  by  this  court,  in 
an  unbroken  line  of  decisions,  that  the  railroad  company  is 
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liable,  unless  it  can  show  that  these  provisions  and  precau- 
tions have  been  observed,  and  the  fact  that  the  accident  or 
collision  would  have  occurred,  had  the  requirements  been 
performed,  will  not  relieve  the  company  from  their  perform- 
ance, nor  from  liability  for  damages.  It  has  been  said  that 
cases  of  hardship  or  even  absurdity  may  occur  under 
such  construction,  but  the  language  is  explicit  and 
certain,  and  capable  of  being  given  no  other  meaning. 
Railroad  Co.  v.  Burke,  6  Cold.  45-50;  Railroad  Co. 
V.  Connor,  9  Heisk.  26;  Hill  v.  Railroad  Co.,  /d. 
827;  Railroad  Co.  v.  Smith,  Id.  863,  864;  Railroad  Co. 
V.  Thomas,  5  Heisk.  266;  Railway  Co.  v.  Poster,  88  Tenn. 
678,  13  S.  W.  694,  14  S.  W.  428.  So  strict  is  the  rule,  that 
contributory  negligence  will  not  excuse  its  observance,  be  it 
ever  so  gross,  but  will  only  go  in  mitigation  of  damages. 
Railroad  Co.  v,  Burke,  6  Cold.  45-51 ;  Railroad  Co.  v.  Smith, 
6  Heisk.  177 ;  Railroad  Co.  v.  Walker,  11  Heisk.  385 ;  Simp- 
son V,  Railroad  Co.,  5  Lea  456;  Railway  Co.  v.  Poster,  88 
Tenn.  675-680,  13  S.  W.  694,  14  S.  W.  428;  Rail- 
road Co.  V.  Connor,  2  Baxt.  382.  It  is  true  that  impossi- 
bilities are  not  required,  and  if  all  is  done  that  Bam^^sMn©- 
should  have  been  done,  and  the  accident  was  ^^Si^^^' 
unavoidable,  the  road  will  not  be  liable.  Rail-  ^•«"**"*^- 
road  Co.  v.  Scales,  2  Lea  688,  691,  694;  Railroad  Co.  v. 
Swaney,  5  Lea  119;  Railway  Co.  v.  Poster,  88  Tenn.  680, 
13  S.  W.  694,  14  S.  W.  428.  But,  when  the  impossibility 
and  unavoidableness  arise  out  of  the  default  of  the  road,  the 
road  will  still  be  liable.  Railroad  Co.  v.  Anthony,  1  Lea 
516;  Railroad  Co.  v.  Selcer,  7  Lea  559.  The  plea  or  defense 
that  all  efforts  would  have  been  ineffectual  will  not  protect  the 
road.  The  injunction  of  the  law  is  peremptory,  and  the  con- 
sequence of  a  failure  is  unconditional  liability  for  damage 
done,  in  cases  coming  within,  the  statute.  Railroad  Co.  v. 
St.  John,  5  Sneed  524-530.  And  speculation  as  to  the  effect 
will  not  be  indulged  by  the  court,  or  permitted  by  the  road, 
but  the  statute  demands  absolute  obedience  whether  the  pre- 
cautions seem  necessary  or  not.     Hill  v.  Railroad   Co.,  9 
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Heisk.  827 ;  Railway  Co.  v.  Foster,  88  Tenn.  679,  13  S.  W. 
894,  14  S.  W.428.  This  court  has  said,  in  substance,  that 
it  is  the  duty  of  all  who  are  engaged  in  running  the  train,  in 
whatever  department  they  may  be  employed,  to  give  the 
entire  energies  of  their  bodies  and  minds,  and  to  bring  into 
requisition  all  means  at  their  command  to  stop  the  train  as 
soon  as  possible,  and  prevent  the  accident  (Railroad  Co.  v. 
Connor,  9  Heisk.  22 ) ,  and  that  the  road  must  be  able  to  show, 
not  only  that  the  specific  precautions  were  observed,  but,  in 
addition,  that  all  possible  means  were  employed  to  stop  the 
train  and  prevent  the  accident.  But  the  company  will  not 
be  required  to  perform  impossibilities.  Railroad  Co.  v.  Smith, 
9  Heisk.  863;  Railroad  Co.  v.  Scales,  2  Lea  688.  It  is 
incumbent  on  the  road  to  show  that  all  the  brakes  were  put 
down  by  the  express  terms  of  the  statute.  Railroad  Co.  v. 
Smith,  9  Heisk.  864.  And  this  rule  applies  to  dummy  lines, 
whether  in  or  out  of  the  city.  Katzenberger  v.  Lawo,  90 
Tenn.  239,  16  S.  W.  611,  13  L.  R.  A.  185. 

As  to  the  burden  of  proof  being  upon  the  railroad,  the  stat- 
ute is  very  plain  and  emphatic.  It  says,  "The  proof  that  it 
has  observed  said  precaution  shall  be  upon  the  company.*' 

Shannon's  Code,  §  1576.     And  this  means  all 

Same— Same. 

the  precautions  enumerated  in  the  statute. 
Railroad  Co.  v.  Gardner,  1  Lea  690.  This  is  no  new 
rule.  It  has  been  uniformly  held  that  when  either  stock 
or  persons  are  killed  or  injured  on  the  track  of  a  railroad  where 
the  statutory  precautions  must  be  observed,  the  burden  of 
proof  is  upon  the  company  to  show  that  they  were  observed, 
and  that  it  was  guilty  of  no  negligence,  and  that  the  accident 
was  unavoidable;  and  this  is  not  a  new  rule,  but  the 
announcement  of  a  common -law  principle.  Home  v.  Rail- 
road Co.,  1  Cold.  74;  Railroad  Co.  v.  Fugett,  3  Cold.  404; 
Burke z/.  Railroad  Co., 7  Heisk.  462  ;  Railroad  Co.  v.  Connor, 
9  Heisk.  21 ;  Railroad  Co.  v.  Mitchell,  llHeisk.  490;  Dillard 
V.  Railroad  Co.,  2  I^ea  296;  Railroad  Co.  v,  Stewart,  13  Lea 
432  ;  Railroad  Co.  v,  Pratt,  85  Tenn.  9,  1  S.  W.  618.  It  is 
only  incumbent  on  the  plaintiff  to  prove  the  injury  by  collision 
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in  the  first  instance,  and  when  this  is  done  the  statute  throws 
upon  the  company  the  burden  of  excusing  itself,  which  it  can 
only  do  by  showing  a  compliance  with  the  statutory  precau- 
tion; and  when  this  is  attempted  the  plaintiff  may  show 
otherwise,  and  also  rebut  the  testimony  of  defendant  company 
as  to  the  accident  itself.  Railroad  Co.  v.  Parker,  12  Heisk. 
50.  When  the  killing  or  injury  is  proved,  in  order  that  the 
company  may  show  a  compliance  with  the  statute,  and 
remove  the  presumption  of  negligence,  the  onus  and  neces- 
sity are  upon  it  to  show  that  it  had  the  means  to  be  thus 
employed, — in  other  words,  that  it  not  only  did  what  the  stat- 
ute requires  as  to  sounding  the  bell  or  whistle  and  having 
some  person  on  the  lookout  ahead,  but  that  its  road  and  its 
machinery  and  equipments  are  according  to  the  present  state 
of  the  art,  or  in  reasonable  conformity  thereto.  Railroad  Co. 
V,  Connor,  9  Heisk.  22;  Sommers  v.  Railroad  Co.,  7  I^ea 
204;  Railroad  Co.  v.  Stewart,  13  Lea  432.  To  illustrate: 
It  has  been  held  that  the  lookout  ahead  must  have  good 
eyesight,  and  must  occupy  a  position  to  enable  him  to  see 
ahead  to  the  best  advantage.  If  it  is  nighttime,  the  engine 
must  be  supplied  with  the  best  headlight  the  state  of  the  art 
affords.  Railroad  Co.  v.  Smith,  6  Heisk.  177  ;  Railroad  Co. 
V.  Melton,  2  Lea  262  ;  Railroad  Co.  v,  Nowlin,  1  Lea  525  ; 
Railroad  Co.  v.  Stone,  7  Heisk.  471;  Railway  Co.  v.  Logue, 
13  Lea  35.  And  it  must  be  shown  that  the  brakes  were  put 
down.  Railroad  Co.  v.  Smith,  9  Heisk.  864.  So,  when  a 
house  is  burned  by  sparks,  it  is  incumbent  on  the  road  to 
show  that  the  engine  and  fire  apparatus  were  properly  con- 
structed and  in  good  condition.  Burke  v.  Railroad  Co., 
7  Heisk.  451 ;  Simpson  v.  Railroad  Co.,  5  Lea  456;  Railroad 
Co.  V,  Stewart,  13  Lea  437.  A  cogent  reason  for  holding 
that  a  general  allegation  of  negligent  injury  is  sufficient  to 
let  in  proof  of  statutory  negligence  is  that  the  plaintiff  cannot 
be  presumed  to  know,  or  required  to  find  out,  the  exact  or 
specific  cause  of  the  negligence  of  the  road,  nor  in  what  par- 
ticular it  consisted , — whether  the  machinery  was  defective  or 
the  employee  was  careless,   or  in  what  feature   the  negli- 
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gence  consisted, — while  the  railroad  must,  from  the  very 
natture  of  the  case,  have  the  information  and  means- 
of  showing  that  its  machinery  was  in  proper  con- 
dition, and  that  it  did  all  it  could  to  stop  the 
train  and  prevent  the  accident.  While  this  is  the  rul& 
as  to  the  burden  of  the  proof,  and  the  necessity  of  the 
road  to  show  its  machinery,  roadbed,  and  equipment  ia 
proper  condition,  we  do  not  understand  or  mean  to  say  that 
it  is  incumbent  on  the  company  to  take  up  every  part  and 
parcel  of  its  train,  item  by  item,  and  in  all  its  details,  and 
show  them  all  to  be  in  proper  condition  and  up  to  the  art ; 
and,  in  the  first  instance,  a  general  statement,  made  by  a 
competent  party,  that  the  machinery  and  equipment  and 
roadbed  were  in  proper  condition,  may  be  sufficient,  if 
unchallenged.  Still  that  does  not  preclude  the  plaintiff 
from  challenging  the  correctness  of  the  statements  as  to  any 
of  the  items,  and  when  so  challenged  it  is  the  duty  of  the 
road,  and  the  onus  is  on  it,  to  show  all  that  the  statute 
requires.  Nor  are  we  called  upon  to  state  all  that  is 
embraced  in  the  requirement  that  ''every  possible  means 
shall  be  employed  to  stop  the  train  and  prevent  an  accident.  "^ 
This  requirement  must  be  read  and  construed  in  view  of  the 
facts,  circumstances,  and  surroundingif  of  each  particular 
case.  Here  the  specific  objection  is  not  that  the  onus  or 
burden  of  proof  was  placed  on  the  road  to  show  its  machin- 
ery in  proper  order,  but  that  any  proof  was  allowed  to  be 
introduced  by  the  plaintiff  to  show  defects  in  the  brakes  or 
other  apparatus. 

Under  the  first  count,  charging  negligence  generally,  it 
was  clearly  competent  to  show  such  negligence  as  a  defective 
brake,  even  though,  in  other  counts  of  the  declaration,  other 

specific  acts  of  negligence  may  have  been 
liSSik^^      enumerated,  and  that  may  have  been  omitted. 

There  can  be  doubt  but  that,  under  the  statute^ 
it  is  one  of  its  requirements  that  the  brakes  shall  be  put 
down ;  and  it  would  be  but  a  mockery  to  hold  that  it  must  be 
shown  that  the  brakes   were  put  down,  but  could  not  be 
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shown  that  they  were  in  defective  condition  or  entirely 
missing.  The  statute  clearly  requires,  not  only  that  the 
train  be  fully  and  properly  equipped  with  proper  machinery, 
including  specially  brakes,  but  also  that  the  company  show 
that  they  are  in  proper  condition,  and  promptly  and  properly 
applied ;  and  all  these  things  it  is  incumbent  on  the  road  to 
show,  in  order  to  establish  a  compliance  with  the  statute. 
It  was  not  error,  in  this  connection,  to  charge  that  if  the 
brakes  and  other  apparatus  were  defective,  or  the  road 
failed  to  observe  any  other  statutory  requirement,  its  liabil- 
ity would  be  absolute,  even  though  the  plaintiff  might  uot 
be  able  to  show  that  the  accident  or  injury  was  caused  by 
the  specific  defect  or  default  proven. 

It  is  said  that  it  was  error  in  the  court  to  give  any  charge 
upon  the  subject  of  common -law  negligence,  because  there 
was  no  evidence  in  the  case  to  call  for  it ;  and  the  case  of 
Railroad  Co.  v.  Howard,  90  Tenn.  144,  19  S. 
W.  116,  is  cited  as  in  point.  The  Howard  opnmion-iAw 
Case  holds,  in  substance,  that  when  the  ground 
of  liability  is  clearly  made  out,  upon  grounds  of  statutory 
negligence,  then  it  is  improper,  and  confusing  to  the  jury, 
to  give  any  charge  upon  the  subject  of  common -law  negli- 
gence. In  that  case*  there  was  an  absence  of  evidence  of 
common -law  negligence,  so  that  the  charge  was  uncalled 
for.  But  there  may  be  statutory  and  common-law  negli- 
gence at  the  same  time  and  in  the  same  instance,  and  the 
third  count  of  this  declaration  alleges  common-law  negli- 
gence, so  that  evidence  upon  that  feature  was  admissible. 
A  charge  upon  this  feature  was  proper,  as  there  was  evidence 
tending  to  show  that  there  were  obstructions  to  the  view 
along  the  line  of  the  road  to  within  a  short  distance  of  this 
crossing,  and  that  the  train  was  being  driven  at  a  high  rate 
of  speed.  Upon  this  latter  point  there  is  a  couflict  of  state- 
ment, but  the  conflict  is  more  apparent  than  real,  as  the 
facts  stated  in  regard  to  the  distance  to  be  traversed  by  the 
train  within  a  given  time,  and  the  number  of  stops  to  be 
made  in  that  time,  show  that  the  speed  of  the  train  was 
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about  45  miles  an  hour.  The  question  we  are  now  consid- 
ering is  not  whether  the  rate  of  speed  was  in  fact  reckless, 
but,  is  there  evidence  which  would  justify  the  court  in  sub- 
mitting the  question  of  common-law  negligence  to  the  jury? 
If  so,  the  jury  must  look  to  all  the  circumstances,  the  situa- 
tion of  the  parties,  the  topography  of  the  premises,  the 
obstructions  near  the  track,  and  from  all  these  and  other 
circumstances  determine  the  question  whether  the  road 
exercised  the  proper  care  and  caution  in  running  the  train 
at  the  time  and  place  of  the  accident. 

It  is  said  there  is  no  evidence  to  support  the  verdict.  We 
think  there  is  evidence  from  which  the  jury  would  have  been 
warranted  in  finding  that  the  brakes  upon  the  train  were 
Com  at  Bar  defective,  and  somc  evidcucc  that  a  stop  might 

have  made  before  the  injury  occurred,  if  they 
had  been  in  proper  condition.  The  testimony  as  to  the  con- 
dition of  the  brakes  is  meager,  and,  though  it  is  given  by  the 
employee  of  the  road  on  cross-examination,  it  is  not  so 
satisfactory  as  to  good  condition  as  to  convince  the  jury  that 
there  were  no  defects.  It  appears  that  the  plaintiff  was  driv- 
ing his  milk  wagon  up  to  this  crossing,  and  that  when  within 
about  15  feet  of  it  he  checked  his  team  (some  of  the  witnesses 
.  say,  stopped),  and  looked  in  the  direction  from  which  the 
train  was  coming,  and  saw  no  train,  and  only  heard  the  alarm 
whistle  at  the  time  he  was  upon  the  track.  The  jury,  from 
the  proof,  might  reasonably  have  inferred  that  the  engineer 
could  have  seen  the  plaintiff  earlier  than  he  did,  or  could  have 
sounded  the  alarm  whistle  more  promptly.  The  team  was 
entirely  across  the  track,  and  only  the  wagon  was  upon  it, 
when  the  collision  occurred.  It  appears  that  the  train  ran 
300  feet  after  the  collision,  before  it  was  stopped,  while  the 
engineer  states  that,  running  at -the  proper  rate  of  speed,  it 
ought  to  have  been  stopped  in  200  feet.  It  appears  that  when 
the  accident  occurred  the  conductor  ran  to  the  platform,  and 
attempted  to  apply  the  hand  brake.  Now,  while  this  shows 
diligence  on  his  part,  on  the  other  hand  the  jury  may  reason- 
ably have  inferred  from  it  that  he  knew  the  air  brakes  were 
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defective,  as  the  hand  brake  was  of  no  importance  when  the 
air  brake  was  in  proper  order. 

It  is  said  the  verdict  and  judgment  are  excessive.  The 
plaintiff,  it  is  evident,  received  a  very  violent  blow.  He  was 
knocked  more  than  100  feet  by  an  engine  going  at  a  high  rate 
of  speed.  He  was  rendered  unconscious  for 
some  time,  suffered  quite  a  cut  upon  his  head,  vSSSSt!^ 
his  nose  was  mashed,  and  he  was  bruised  and 
the  skin  broken  in  many  places.  One  side  of  his  face  appears 
to  be  paralyzed  as  the  result  of  the  accident.  He  was  con- 
fined to  his  bed  for  some  three  months,  and  the  actual  ex- 
penses for  services,  medical  and  otherwise,  were  about  $200. 
He  says  that  he  feels  that  he  is  permanently  injured  and  unfit 
for  labor.  It  appears  that  he  was  a  robust  and  healthy  man 
before  the  accident,  but  afterwards  was  weak  and  una- 
ble to  work.  In  this  connection,  it  is  said  that  he  was 
guilty  of  contributory  negligence,  which  should  have 
abated  his  recovery.  Whether  the  jury  did  abate  anything 
upon  this  view  of  the  case,  we  cannot  know.  The  evidence 
is  conflicting  as  to  how  far  the  plaintiff  should  have  seen  the 
approaching  train.  Some  experiments  were  made  by  other 
persons  to  determine  this  question  after  the  accident,  but 
they  led  to  no  very  satisfactory  results.  Upon  a  review  of 
the  whole  case,  we  think  there  is  no  error  in  the  record,  and 
the  judgment  of  the  court  below  is  afiSrmed,  with  costs. 


Kkttkrman 

V. 

Dry  Fork  R.  Co. 

{Supreme  Court  of  Appeals  of  JVesi  Virginia,  Dec,  21,  igoo,) 

Bill  of  Exceptions. — If  a  bill  of  exceptions  be  both  signed  and 
certified  by  the  judge  within  30  days  from  the  close  of  a  term  of  court, 
as  it  must  be,  the  fact  that  the  certificate  of  the  judge  does  not 
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reach  the  clerk,  or  is  not  recorded  by  him,  within  the  30  days,  will 
not  vitiate  the  bill ;  but  the  certificate  must  be  recorded  in  order  to 
make  the  bill  a  part  of  the  record. 

Summons — Dismissal  for  Defect — Limitations. — A  summons  com- 
mencing* a  suit,  which  is  void  because  it  has  a  wrong*  return  day,  is 
nevertheless  effective  to  bring  into  being  a  suit  such  that  its  dis- 
missal by  the  court  for  that  cause  will  give  one  year  after  its 
dismissal  for  a  new  suit,  under  the  statute  of  limitations. 

Negligence  and  Contributory  Negligence — Questions  of  Law. — 
Though  questions  of  negligence  and  contributory  negligence  are, 
ordinarily,  questions  of  fact  to  be  passed  upon  by  a  jury,  yet,  when 
the  undisputed  evidence  is  so  conclusive  that  the  court  would  be 
compelled  to  set  aside  a  verdict  in  opposition  to  it,  it  may  withdraw 
the  case  from  the  consideration  of  the  jury,  and  direct  a  verdict. 
Elliott  V,  Railway  Co.,  14  Sup.  Ct.  85,  ISO  U.  S.  245,  37  L,.  Ed.  1068. 

Same — Same. — When,  in  actions  for  negligence,  the  facts  are 
undisputed,  and  such  that  all  reasonable  minds  must  draw  the  same 
conclusions  from  them,  it  is  the  duty  of  the  judge  to  say,  if  asked, 
as  a  matter  of  law,  whether  or  not  they  make  a  case  of  actionable 
negligence.  In  such  cases,  however,  when  the  facts  are  in  dispute, 
it  is  the  duty  of  the  judge  to  submit  them  to  the  jury. 

Negligence— Questions  of  Law. — In  actions  for  negligence,  the 
courts  have  abrogated  the  doctrine  that  a  mere  scintilla  of  evidence 
from  which  there  might  be  a  surmise  of  negligence  is  sufficient  to 
carry  a  case  to  the  jury,  and  have  adopted  the  more  reasonable  rule 
that  there  is  a  preliminary  question  which  the  judge  must  decide,  if 
asked,  whether,  granting  to  the  testimony  all  the  probative  force  to 
which  it  is  entitled,  a  jury  can  properly  and  justifiably  infer  negli- 
gence from  the  facts  proved ;  for,  while  negligence  is  usually  an 
inference  from  facts,  it  must  be  proved,  and  competent  and  sufficient 
evidence  is  as  much  required  to  prove  it  as  to  prove  any  other  fact. 

Same— Question  for  Jury.— In  all  actions  founded  on  negligence, 
whenever  the  facts  are  in  dispute  or  conflicting,  or  the  credibility  of 
witnesses  is  involved,  or  the  preponderance  of  evidence,  or  whenever 
the  facts  admitted  pr  not  denied  are  such  that  fair-minded  men  might 
draw  different  inferences  from  them,  it  is  a  case  for  the  jury,  and  a 
case  should  not  be  withdrawn  from  the  jury  unless  the  inferences 
from  the  facts  are  so  plain  as  to  be  a  legal  conclusion, — so  plain  that 
a  verdict  for  the  plaintiff  would  have  to  be  set  aside  as  one  rendered 
through  prejudice,  passion,  or  caprice. 

Injury  to  Railroad  Employee — Prima  Facie  Case  of  Negligence.* — 
The  mere  fact  that  an  accident  happens  upon  a  railroad  is  not  alone 
sufficient,  as  between  employer  and  employee,  to  raise  a  prima  facie 

*See  note,  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  868  et  seq. 
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case  of  neglig-ence  on  the  part  of  the  railroad  company,  though  it 
would  be  in  the  case  of  a  passenger  injured.  Where  an  employee 
injured  by  an  accident  attributes  it  to  defective  machinery  or  appli- 
ances, be  must  prove  such  defect ;  he  carrying  the  burden  of  proof. 

(Syllabus  by  the  Court.) 

Error  by  plaintiff  to  Tucker  county  circuit  court.     Af- 
Jitmcd, 

E.  Z>.'  TcUbott,  for  plaintiff  in  error. 
C  Wood  DaiUy,  for  defendant  in  error. 

Brannon,  J.  Michael  Ketterman  and  several  other  section 
hands  working  on  the  Dry  Pork  Railroad  at  the  close  of  the 
day's  labor  started  home  upon  a  hand  car  of  said  railroad, 
and  a  car,  which  had  just  been  loaded  with  lumber,  from 
some  cause  broke  away,  ran  down  a  heavy  grade,  and  over- 
took and  collided  with  the  hand  car,  and  killed  Ketterman, 
and  his  administratrix  sued  the  Dry  Pork  Railroad  Company 
to  recover  damages  for  his  death.  The  court,  on  motion  of 
the  defendant,  excluded  the  plaintiff's  evidence,  and  directed 
the  jury  to  find  a  verdict  for  the  defendant,  and  upon  such 
verdict  gave  judgment  for  the  defendant. 

The  defendant  claims  that   we  cannot  review  the  case, 
because  the  bill  of  exceptions  was  not,  within  30  days  after 
the  close  of  the  term,  sent  to  the  clerk,  and  that  the  order  of 
the  judge  certifying  the  bill  of  exceptions  was 
not  received  or  recorded  by  the  clerk  within  that    SSif'"**^^ 
time.     That  is  no  matter.     So  the  bill  of  excep- 
tions is  signed  within  30  days,  it  is  good;  for  the  transmission 
of  the  bill  of  exceptions  and  order  of  the  judge  are  only  minis- 
terial acts,  as  is  also  the  act  of  recording  the  order,  and  sec- 
tion 9,  c.  131,  Code  1891,  does  not  require  such  transmission 
and  recordation  within  any  particular  time.     But  the  certifi- 
cate must  be  recorded  to  make  the  bill  a  part  of  the  record. 
Craft  V.  Mann,  46  W.  Va.  478,  33  S.  E.  260. 

The  defendant  pleaded  the  statute  of  limitations,  and  the 
plaintiff  replied  that  she  had  instituted  another  action  for  the 
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same  cause,  and  that  it  had  been  dismissed  by  reason  of  defect 

in  the  summons,  which  was  quashed  by  the  court 

Summons— Dls-  '  ^  "^ 

S^t^!^^  on  motion  of  the  defendant,  and  that  the  second 
^^^^  action  was  brought  within  one  year  after  such 

dismissal  of  the  first  action ;  and  the  replication  soug^ht  to 
save  the  second  action  from  limitation  under  section  19,  c. 
104,  Code,  providing  that,  if  an  action  commenced  within 
time  be  dismissed  for  ''any  cause  which  could  not  be  pleaded 
in  bar  of  the  action,"  another  action  may  be  brought  within 
one  year  after  the  dismissal  of  the  first  action.  To  this  repli- 
cation the  defendant  filed  a  general  rejoinder.  That  rejoinder, 
traversing  the  replication,  is  based  by  the  pleader  on  the  the- 
ory that  the  summons  in  the  first  action  brought  no  action 
into  being,  but  was  a  simple  nullity,  for  the  reason  that  the 
summons  bore  date  6th  of  January,  1896,  and  required  the 
defendant  to  appear  ''on  the  1st  Monday  in  January  next," 
and  was  therefore  void,  and  therefore  could  not  answer  for 
an  action,  within  the  meaning  of  Code,  c.  104,  §  19.  After 
this  summons  had  been  served,  the  clerk  amended  it  by  eras- 
ing the  word  "next,"  and  inserting  in  its  place  the  figures 
"1896."  Under  section  5,  c.  124,  Code  1891.  the  clerk  may, 
in  proper  cases,  amend  a  summons  commencing  an  action; 
but  I  do  not  think  that  after  service  he  can  so  amend  it  as  to 
change  the  return  day.  The  circuit  court  properly  quashed 
the  summons.  I  do  not,  however,  regard  the  position  taken 
for  the  defendant,  that  the  summons  was  so  vacant  and  void 
as  not  to  originate  an  action,  as  sustainable.  That  summons 
was  voidable,  we  may  say  void,  for  all  purposes  of  the  fur- 
ther prosecution  of  the  action,  but  not  to  all  intents  and  pur - 
poses,  as  I  do  not  think  a  judgment  upon  it  would  be  utterly 
void,  but  only  voidable.  I  have  no  doubt  that,  for  the  pur- 
pose of  saving  a  second  action  from  the  statute  of  limitations, 
the  summons  is  to  be  regarded  as  legally  efficient  to  bring 
an  action  into  being.  The  very  object  of  the  statute  is  to 
give  further  time  for  a  second  action  when  the  first  action  is 
for  any  cause  abortive, — ineffectual  for  recovery.  No  matter 
what  was  the  cause  of  the  first  action's  failure,  no  matter  how 
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bad  the  writ,  no  matter  whether  you  call  it  void  or  voidable, 
it  is  all  sufficient  to  save  the  second  action.  It  is  within  the 
very  reason  of  the  statute.  It  is  just  the  kind  of  a  trouble 
for  which  the  statute  intended  to  save  the  second  action.  It 
aids  the  defendant  none  to  cite  Lawrence  v.  Coal  Co.,  35  S. 
B.  925,  47  W.  Va.  — ,  holding  that  a  first  action,  dismissed 
for  failure  to  file  a  declaration,  will  not  save  a  second  from 
the  bar  of  limitation,  as  that  case  was  a  voluntary  dismissal 
by  the  party,  whereas  here  the  fault  is  the  clerk's,  and  the 
dismissal  the  act  of  the  law. 

We  come  now  to  the  question,  did  the  court  err  in  taking 
the  case  from  the  jury  by  excluding  the  plaintifif's  evidence, 
and  making  a  peremptory  instruction  to  the  jury  to  find  for 
the  defendant?  In  view  of  the  fact  that  counsel  for  the  plain- 
tifi  severely  animadverts  upon  the  action  of  the  court  in  this 
ruling,  as  if  unwarranted  by  law,  and  in  deference  to  that 
counsel,  who  presents  the  point  with  confidence,  I  have  taken 
pains  to  review  the  subject  to  see  how  far  it  is  sustained  by 
our  own  decisions  and  decisions  elsewhere.  I  concede  that 
in  years  gone  by  the  practice  of  excluding  the  plaintifiF*s  evi- 
dence from  the  jury  as  insufficient  to  sustain  the  action,  or  of 
directing  a  verdict  for  the  defendant,  which  is  the  same  thing, 
was  not  used.  In  my  own  younger  years  it  struck  me,  at 
first  blush,  as  an  invasion  of  the  prerogative  of  a  jury;  but 
more  mature  reflection  and  ^examination  has  brought  me,  as 
it  must  bring  others,  to  the  conclusion  that  it  is  well  sustained 
in  reason  and  by  the  most  eminent  authority.  This  practice 
is  nowadays  in  general  use.  6  Enc.  PL  &  Prac.  673.  It  is 
a  progress  or  evolution  in  legal  procedure  sanctioned  by  the 
highest  authority ;  so  much  so  that  it  is  now  error  to  deny 
the  motion  in  a  proper  case.  Wandling  v.  Straw,  25  W.  Va. 
692 ;  6  Enc.  PI.  &  Prac.  690.  I  may  say  that  Ritz  v.  City  of 
Wheeling,  45  W.  Va.  262,  31  S.  E.  993,  fairly  states  the  law 
in  stating  when  the  exclusion  of  the  plaintiff's  evidence  is 
proper,  even  in  negligence  cases.  The  opinion  says :  *'The 
case  is  not  one  involving  credibility  of  witnesses,  or  weight 
19  (n  s)  A  &  E  R  Cas— 29 
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of  evidence,  or  the  proper  inferences  and  deductions  from  evi- 
dence, which  are  matters  proper  for  the  consideration  of  a 
jury;  for  the  material  facts  of  the  case  are  undisputed,  and 
the  case  presents  simply  the  question  of  law  whether,  upon 
the  facts,  a  liability  rests 'on  the  city.  The  question  is,  was  the 
city  guilty  of  negligence?  Negligence  is,  most  frequently,  a 
question  of  mixed  law  and  fact,  proper  to  go  before  a  jury; 
but,  where  the  facts  are  such  that  ordinary  men  will  not  differ 
about  their  effect  in  not  -showing  negligence,  it  becomes  a 
question  of  law  for  the  court,  not  one  of  fact  for  the  jury,  and, 
if  the  evidence  is  not  colorably  sufficient  to  show  negligence, 
the  court  ought  to  take  the  case  from  the  jury,  and  direct  a 
verdict  against  the  plaintiff.     When  the  evidence  is  so  clearly 

deficient  as  to  give  no  support  to  a  verdict  for 

ITOgUffMUM  Mill 

SSS^SS^  plaintiff,  if  rendered,  the  evidence  should  be 
gsS'^'"'        excluded  from  the  jury.     Klinkler  v.  Iron  Co., 

43  W.  Va.  219,  27  S.  E.  237 ;  1  Sher.  &  R.  Neg. 
(2d  Ed. )  §  56.  Where  the  case  turns  on  the  weight  and  effect 
of  the  evidence  in  proving  or  not  proving  facts  necessary  to 
support  the  action,  and  the  evidence  appreciably  goes  to 
prove  such  facts,  it  ought  to  go  to  the  jury,  as  a  verdict  upon 
such  evidence  gives  it  a  force  which  it  might  not  have  with 
the  judge  before  verdict,  and  fortifies  the  case  more  against 
the  action  of  the  court,  as  the  court  cannot  set  aside  the  ver- 
dict unless  plainly  and  decidedly  contrary  to  or  without  evi- 
dence; but  where  the  case  is  not  such,  but  one  of  undisputed 
or  indisputable  facts,  leaving  it  only  a  matter  of  law  whether 
the  facts  show  a  liability  on  the  defendant,  the  court  should 
take  the  case  from  the  jury,  and  direct  a  verdict,  if  the  evi- 
dence shows  no  case  for  the  plaintiff,  because,  if  there  were  a 
verdict  for  him,  it  would  be  a  finding  against  law,  and  the 
court  always  annuls  a  verdict  against  law  upon  conceded  or 
indisputable  facts.  It  is  different,  then,  from  a  motion  for  a 
new  trial,  where  the  verdict  rests  on  the  credibility  of  wit- 
nesses or  the  weight  and  effect  of  evidence.  Grayson's  Case, 
6  Grat.  712 ;  Poling  v.  Railroad  Co.,  38  W.  Va.  645, 18  S.  E. 
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782  (Syl.  point  8)  24  L.  R.  A.  215."  To  this  doctrine  our 
own  earlier  and  subsequent  decisions  commit  us.  As  Presi- 
dent Lucas  said  in  Carrico  v.  Railway  Co.,  35  W.  Va.  389, 
14  S.  B.-12,  the  case  of  Dresser  v.  Transportation  Co.,  8  W. 
*Va.  553,  is,  strictly  speaking,  one  of  variance  between  allega- 
tion and  proof,  and  clearly,  in  such  case,  as  President  Lucas 
said,  it  is  proper  to  strike  out  the  plaintiff's  evidence,  and 
direct  a  verdict  for  the  defendant.  6  Bnc.  PI.  &  Prac.  688. 
Still,  the  Dresser  Case  lends  support  to  the  practice,  and  was 
evidently  so  intended  by  the  court.  James  v,  Adams,  16  W. 
Va.  245,  can  scarcely  be  cited  for  the  doctrine,  being  a  case 
of  variance.  But  Johnson  v.  Railroad  Co.,  25  W.  Va.  570, 
holds  that  doctrine  unquestionably.  That  case  says  that  it 
is  with  the  jury  to  say  what  particular  facts  constitute  negli- 
gence, from  all  the  evidence,  and  that  where  the  evidence  is 
such  that  reasonable  men,  unaffected  by  bias  or  prejudice, 
would  be  agreed,  concerning  the  presence  or  absence  of  due 
caxe,  the  court  is  justified  in  saying  that  the  law  deduces  the 
conclusion  accordingly ;  and  if  the  facts  are  unambiguous,  and 
there  is  no  room  for  two  honest  and  apparently  reasonable 
conclusions,  the  court  should  not  be  compelled  to  submit  the 
question  to  the  jury  as  one  in  dispute.  These  principles  were 
solemnly  adjudged  in  1885  by  this  court  as 
sound.  They  were  commended  as  an  admirable 
statement  of  the  true  rule  laid  down  by  the  eminent  Judge 
CooLBY  upon  an  examination  of  the  authorities »  and  it  was 
sedately  adopted  for  future  practice  in  this  state.  So,  Wand- 
ling  V.  Straw,  25  W.  Va.  692,  says :  **Where  all  the  evidence 
introduced  by  the  plaintiff  is  clearly  insufficient  to  sustain  a 
verdict  in  his  favor  should  such  verdict  be  rendered,  it  is  error 
in  the  court  to  overrule  the  defendant's  motion  to  exclude 
such  evidence  from  the  jury,  if  made  before  any  evidence  be 
offered  on  behalf  of  the  defendant."  That  case  says,  as  a 
corollary,  that  if  the  evidence  is  insufficient  the  verdict  must 
be  set  aside.  Schwarzbach  v.  Protective  Union,  25  W.  Va.  622 , 
contains  the  same  doctrine,  holding  that,  if  the  court  would 
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on  demurrer  to  evidence  hold  the  plaintiff's  evidence  insuffi- 
cient for  a  verdict,  it  ought  to  exclude  the  evidence.  Smith  v. 
County  Court,  33  W.  Va.  713,  11  S.  E.  1,  8  L.  R.  A.  82; 
Bon  Aqua  Imp.  Co.  t^.  Standard  Fire  Ins.  Co.,  34«W.  Va. 
764,  12  S.  E.  771,  and  Powell  v.  Love,  36  W.  Va.  96,.  14* 
S.  E.  405,  recognize  this  practice  as  established  practice. 
In  Carrico  v.  Railway  Co.,  35  W.  Va.  395,  14  S.  E.  12, 
the  opinion  by  President  Lucas,  while  it  laments  the  coming 
of  the  practice  into  West  Virginia,  admits  that  the  practice 
is  **too  firmly  established  by  cases  of  binding  authority  to  be 
shaken,  and  all  we  can  do  is  to  define  its  legitimate  limits, 
and  restrain  its  exercise  by  accurate  and  proper  definition.'* 
In  Henry  v.  Railroad  Co.,  40  W.  Va.  234,  21  S.  E.  863,  it  is 
laid  down  that  ''when  the  evidence  tends,  in  a  fairly  appre- 
ciable degree,  to  sustain  the  plaintifif's  action,  the  court  must 
not  strike  out  his  evidence,  or  direct  a  verdict  for  the  defend- 
ant." In  Raines  v.  Railway  Co.,  39  W.  Va-.  50,  19  S.  E. 
565,  24  L.  R.  A.  226,  it  is  held  that,  ''when  a  given  state  of 
facts  is  such  that  reasonable  men  may  differ  upon  the  ques  - 
tion  whether  there  was  negligence  or  not,  the  determination 
of  the  matter  is  for  the  jury;  but,  when  the  facts  are  such 
that  all  reasonable  men  must  draw  from  them  the  same  con- 
clusion,— ^when  there  is  no  room  for  two  reasonable  opinions 
about  it, — then  it  becomes  a  question  of' law  for  the  court." 
The  direction  of  a  verdict  for  the  defendant  was  held  proper. 
The  case  of  Woolwine's  Adm'r  v.  Railway  Co.,  36  W.  Va. 
330,  15  S.  E.  81,  strongly  supports  the  rule.  Klinkler  v. 
Iron  Co.,  43  W.  Va.  219,  27  S.  E.  237,  also  supports  the  rule 
in  its  syllabus,  which  says :  "When  the  evidence  is  so  clearly 
deficient  as  to  give  no  support  to  a  verdict  for  plaintiff,  if  so 
rendered,  the  court  should  exclude  the  evidence  from  the 
jury."  Guinn  v.  Bowers,  44  W.  Va.  507,  29  S.  E.  1027, 
again  recognizes  the  practice.  Thus,  whatever  our  predilec- 
tions, we  must  all  admit  that  the  practice  is  established  in 
this  state. 
That  practice  is  overwhelmingly  the  rule  elsewhere.     In 
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Commissioners  v.  Clark,  94  U.  S.  284,  24  L.  Ed.  61,  the  opin- 
ion by  Justice  Clifford  says:  "Judges  are  no  longer 
required  to  submit  a  case  to  the  jury  merely  ^  „ 
because  some  evidence  has  been  introduced  by  g»«wttonaof 
the  party  having  the  burden  of  proof,  unless  the 
evidence  be  of  such  a  character  that  it  would  warrant  the  jury 
to  proceed  in  finding  a  verdict  in  favor  of  the  party  intro- 
ducing such  evidence.  Ryder  v.  Wombwell,  L.  R.  4  Kxch. 
39.  Decided  cases  may  be  found  where  it  is  held  that,  if 
there  is  a  scintilla  of  evidence  in  support  of  a  case,  the  judge 
is  bound  to  leave  it  to  a  jury ;  but  the  modern  decisions  have 
established  a  more  reasonable  rule,  to  wit,  that  before  the 
evidence  is  left  to  the  jury  there  is  or  may  be  in  every  case  a 
preliminary  question  for  the  judge,  not  whether  there  is  lit- 
erally no  evidence,  but  whether  there  is  any  upon  which  a 
jury  can  properly  proceed  to  find  a  verdict  for  the  party  pro- 
ceeding it,  upon  whom  the  burden  of  proof  is  imposed.  L. 
R.  2  P.  C.  335 ;  Railroad  Co.  v.  Munson,  14  Wall.  448,  20  L. 
£d.  867;  Pleasants  v.  Pant,  22  Wall.  120,  22  L.  Bd.  780; 
Parks  V.  Ross,  11  How.  373,  13  L.  £d.  730;  Merchants' 
Nat.  Bank  v.  State  Nat.  Bank,  10  Wall.  637, 19  L.  Bd.  1008; 
Hickman  v,  Jones,  9  Wall.  201,  19  L.  Ed.  551.*'  In  Scho- 
field  V.  Railroad  Co.,  114  U.  S.  618,  5  Sup.  Ct.  1127,  29  L. 
£d.  225,  it  is  laid  down  by  the  United  States  supreme  court 
as  "the  settled  law  of  this  court  that  when  the  evidence 
given  at  the  trial,  with  all  the  inferences  which  the  jury  could 
justifiably  draw  from  it,  is  insufficient  to  support  a  verdict 
for  the  plaintiff,  so  that  such  a  verdict,  if  returned,  must  be 
set  aside,  the  court  is  not  bound  to  submit  the  case  to  the 
jury,  but  may  direct  a  verdict  for  the  defendant," — citing 
Herbert  v.  Butler,  97  U.  S.  319,  24  L.  Bd.  958;  Bowditch  v. 
Boston,  101  U.  S.  16,  25  L.  Bd.  980;  Griggs  v.  Huston,  104 
U.  S.  553,  26  L.  Bd.  840;  Randall  v.  Railroad  Co.,  109  U. 
S.  478,  3  Sup.  Ct.  322,  27  L.  Bd.  1003;  Commissioners  v. 
Beal,  113  U.  S.  227,  5  Sup.  Ct.  433,  28  L.  Bd.  966 ;  Baylis 
V.  Insurance  Co.,  113  U.  S.  316,  5  Sup.  Ct.  494,  28  L.  Bd. 
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989.  I  add  the  case  of  Gunther  v.  Insurance  Co.,  134  U.  S. 
110,  10  Sup.  Ct.  448,  33  L.  Ed.  857,  holding  that  •'when 
there  is  no  evidence  to  warrant  a  verdict  for  the  plaintiff,  so 
that  if  such  a  verdict  were  returned  it  would  be  the  duty  of 
the  court  to  set  it  aside,  a  verdict  may  be  directed  for  the 
defendant."  We  thus  see  that  the  highest  court  in  the  land 
has  iterated  and  reiterated  this  rule.  The  United  States  cir- 
cuit court  of  appeals  has  held  that  while  questions  of  negli- 
gence and  contributory  negligence  are  ordinarily  questions 
for  a  jury,  "yet,  when  the  undisputed  evidence  in  a  case 
involving  such  questions  is  so  conclusive  that  the  court 
would  be  compelled  to  set  aside  a  verdict  returned  in  opposi- 
tion to  it,  it  may  withdraw  the  case  from  the  jury,  and  direct 
a  verdict  for  the  defendant.'*  Southern  Pac.  Co.  v,  Johnson, 
44  U.  S.  App.  1,  16  C.  C.  A.  317,  69  Fed.  559.  The  Ian- 
guage  there  used  is  taken  from  Elliott  v.  .Railway  Co.,  150 
U.  S.  246,  14  Sup.  Ct.  85,  37  L.  Ed.  1068.  Many  other  fed- 
eral cases  are  there  cited  for  the  holding.  In  Patton  v.  Rail- 
road Co.,  42  U.  S.  App.  567,  27  C.  C.  A.  287,  82  Fed.  979, 
the  circuit  court  of  appeals  held  that  "when,  in  actions  for 
negligence,  the  facts  are  undisputed,  and  such  that  all  reason- 
able minds  must  draw  the  same  conclusion  from  them,  it  is 
the  duty  of  the  judge  to  say,  as  a  matter  of  law,  whether  or 
not  they  make  a  case  of  actionable  negligence.  In  such 
cases,  however,  when  the  facts  are  in  dispute,  it  is  the  duty 
of  the  judge  to  submit  them  to  the  jury.  In  actions  of  neg- 
ligence, the  courts  have  long  since  abrogated  the  doctrine 
that  a  mere  scintilla  of  evidence,  from  which  there  might  be 
a  surmise  of  negligence,  is  sufficient  to  carry  a  case  to  the 
jury,  and  have  adopted  the  more  reasonable  rule,  that 
in  all  cases  there  is  a  preliminary  question  which  the 
judge  must  decide,  whether,  granting  to  the  testimony 
all  the  probative  force  ito  which  it  is  entitled,  a  jury  can 
properly  and  justifiably  infer  negligence  from  the  facts 
proved;  for,  while  negligence  is  usually  an  inference  from 
facts,    it    must    be  proved,    and  competent  and   sufficient 
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evidence  is  as  much  required  to  prove  it  as  to  prove  any 
other  fact.    In  all  actions  founded  on  negligence, 
whenever  the  facts  are  in  dispute  or  conflicting,  S?SSrS'******** 
or  the  credibility  of  witnesses  is  involved,  or 
the  preponderance  of  evidence,  or  when  the  facts  admitted  or 
not  denied  are  such  that  fair-minded  men  might  draw  differ- 
ent inferences  from  them,  it  is  a  case  for  the  jury,  and  a  case 
should  not  be  withdrawn  from  the  jury  unless  the  inferences 
from  the  facts  are  so  plain  as  to  be  a  legal  conclusion, — so 
plain  that  a  verdict  for  the  plaintiff  would  have  to  be  set 
aside  as  one  rendered  through  prejudice,  passion,  or  caprice." 
I  have  not  found  a  better  statement  of  the  rule  than  that 
contained  in  the  case  just  cited.    In  that  case  Judge  Gofp 
delivered  a  very -pointed  opinion,  well  based  on  authority, 
in  support  of  the  rule  approved  by  the  modern  practice. 

Thus,  it  is  very  plain  what  is  the  rule  in  the  federal  courts 
all  over  the  land.  How  as  to  state  courts?  The  statement 
found  in  6  Knc.  PI.  &  Prac.  678,  that  ''while  the  practice  of 
directing  the  verdict  has  been  one  of  slow  development,  and 
is  subject  in  some  jurisdictions  to  the  Qualifications  above 
discussed,  the  rule  now  prevailing  is  that  a  case  may  not  be 
left  to  the  jury,  unless  there  is  evidence  which  will  warrant  a 
verdict  in  favor  of  the  party  producing  it."  I  cannot  weary 
with  tracing  the  decisions  in  the  various  states  upon  this 
subject,  and  must  content  myself  with  saying  that  the  great 
bulk  of  authorities  will  show  that  the  present  practice  is  as 
just  quoted  from  the  Encyclopedia.  Cases  there  cited  from 
many  states  will  abundantly  sustain  this  proposition.  See 
Simmons  V.  Railroad  Co.,  110  III.  340;  Woolwine's  Adm'r 
V.  Railway  Co.  (W.  Va.),  32  Am.  St.  Rep.  869,  note  (s.  c.  15 
S.  K.  81) ;  Hillyer  v.  Dickinson,  154  Mass.  504,  28  N.  E.  905; 
Brooks  V.  Railroad  Co.,  168  Mass.  167,  46  N.  E.  566;  Moore 
V.  Baker  (Ind.  App.),  30  N.  E.  629,  51  Am.  St.  Rep.  203; 
Linkauf  v.  Lombard,  137  N.  Y.  417,  33  N.  E.  472,  33  Am. 
St.  Rep.  743;  2  Thomp.  Trials,  1604.  In  Maine  it  was 
forcibly  said  :  "A  jury  cannot  be  permitted  to  find  there  is 
evidence  of  a  fact  when  there  is  not  any.     Nor  can  it  do  so 
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when  the  evidence  is  too  slight  or  trifling  to  be  acted  upon  by 
a  jury.  The  evidence  must  have  some  legal  weight.'*  Con- 
nor V.  Giles,  76  Me.  134.     See  Wells,  Law  &  F.  §  537. 

It  will  be  noticed  that  some  of  the  West  Virginia  cases 
above  cited  say  that  the  court  should  not  strike  out  the  evi- 
dence where  it  appreciably  tends  to  sustain  the  party's  ac- 
tion or  defense.  What  does  the  word  "appreciably"  here 
mean?  That  the  rule  above  stated  as  the  rule  of  practice  is 
established  beyond  question  is  plain,  the  difficulty  being  one 
of  application  only.  The  copious  quotations  I  have  made 
above  convey  the  best  understanding  that  is  possible  for  use. 
The  word  ''appreciably"  must  be  understood  to  meanappre- 
ciably  in  a  legal  sense.  What  is  that,  practically  speaking? 
I  answer  that  the  evidence  must  be  such  as  would  forbid  the 
court  from  setting  the  verdict  aside.  If  that  evidence  is  so 
weak  as  not  to  carry  the  case  in  favor  of  him  who  bears  the 
burden  of  proof,  so  that  a  verdict  based  upon  that  evidence 
ought  to  be  set  aside,  the  court  commits  no  error  in  sustain- 
ing a  motion  to  exclude,  because  after  verdict  the  same  ques- 
tion comes  to  the  ccfurt  upon  a  motion  for  a  new  trial.  Why 
go  through  with  the  formality  of  a  verdict  simply  to  set  it 
aside?  What  is  the  reason  of  the  rule  of  which  I  have  above 
spoken?  Let  Justice  Miller  in  Pleasants  v.  Pant,  22 
Wall.  121,22  L.  Ed.  783,  answer:  "It  is  the  duty  of  a 
court  ♦  ♦  *  to  protect  parties  from  unjust  verdicts  aris- 
ing from  ignorance  of  the  rules  of  law  and  evidence,  from 
impulse  of  passion  or  prejudice,  or  from  any  other  violation 
of  his  lawful  rights  in  the  conduct  of  a  trial.  This  is  done 
by  making  plain  to  them  the  issues  they  are  to  try,  by  admit- 
ting only  such  evidence  as  is  proper  in  these  issues  and  re- 
jecting all  else,  by  instructing  them  in  the  rules  of  law  by 
which  that  evidence  is  to  be  examined  and  applied,  and, 
finally,  when  necessary,  by  setting  aside  a  verdict  which  is  un- 
supported by  evidence  or  contrary  to  law.  In  the  discharge 
of  this  duty,  it  is  the  province  of  the  court,  either  before  or 
after  the  verdict,  to  decide  whether  the  plaintiff  has  given 
evidence  sufficient  to  support  or  justify  a  verdict  in  his  favor; 
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not  whether,  on  all  the  evidence,  the  preponderating  weight 
is  in  his  favor, — that  is  the  business  of  the  jury, — but,  con- 
ceding to  all  the  evidence  offered  the  greatest  probative  force 
which  according  to  the  law  of  evidence  it  is  fairly  entitled  to, 
is  it  sufficient  to  justify  a  verdict?  If  it  is  not,  then  it  is  the 
duty  of  the  court,  after  a  verdict,  to  set  it  aside  and  grant  a 
new  trial.  Must  the  court  go  through  the  idle  ceremony  in 
such  a  case  of  submitting  to  the  jury  the  testimony  on  which 
the  plaintiff  relies,  when  it  is  clear  to  the  judicial  mind  that, 
if  the  jury  should  find  a  verdict  in  favor  of  the  plaintiff,  that 
verdict  would  be  set  aside,  and  a  new  trial  had?  Such  a 
proposition  is  absurd,  and  accordingly  we  hold  the  true  prin- 
ciple to  be  that  if  the  court  is  satisfied  that,  conceding  all 
the  inferences  which  the  jury  could  justifiably  draw  from  the 
testimony,  the  evidence  is  insufficient  to  warrant  a  verdict 
for  the  plaintiff,  the  court  should  say  so  to  the  jury.  In  such 
a  case,  the  party  can  submit  to  a  nonsuit,  and  try  his  case 
again,  if  he  can  strengthen  it,  except  where  the  local  law 
forbids  a  nonsuit  at  that  stage  of  the  trial ;  or,  if  he  has 
done  his  best  he  must  abide  the  judgment  of  the  court,  sub- 
ject to  a  right  of  review,  whether  he  has  made  such  a 
case  as  ought  to  be  submitted  to  a  jury, — such  a  case 
as  the  jury  might  justifiably  find  for  him  a  verdict.'' 
That  case,  and  many  of  the  authorities  above  cited, 
put  what  I  say  is  the  true  test;  that  is,  whether 
the  court  should  set  aside  the  verdict  if  rendered.  If  it 
should,  it  is  no  error  to  direct  a  verdict;  otherwise,  it  is. 
This  is  the  test  put  by  Judge  Gopp  in  Patton  v.  Railroad  Co. , 
42  U.  S.  App.  577,  27  C.  C.  A.  287,  82  Fed.  979.  This  is 
the  test  put  by  the  Missouri  supreme  court  in  Hite  v.  Rail  - 
way  Co.,  130  Mo.  132.  31  S.  W.  262,  32  S.  W.  33,  51  Am. 
St.  Rep.  555.  So,  Thomp.  Trials,  §  2250.  I  regard  it  the 
test,  the  criterion,  affirmed  by  reason  and  authority, — the 
only  practicable  test  useful  in  daily  practice.  There  is  no 
state  where  the  power  of  the  court  to  exclude  evidence  where 
it  is  not  sufficient  to  support  a  verdict  for  the  party  carrying 
the  burden  of  proof  is,  logically,  more  applicable  than  in  the 
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two  Virginias,  because  there  is  no  state  where  greater  freedom 
has  always  been  exercised  in  setting  aside  verdicts  as  con- 
trary to  or  without  sufficient  evidence  than  in  the  two  Vir- 
ginias, as  their  Reports  will  attest.  Just  here,  to  show 
how  the  rule  above  stated  has  gradually  grown  and  become 
established,  I  note  that  President  Lucas  in  Carrico  v.  Rail- 
way Co.,  35  W.  Va.  395,  14  S.  E.  12,  cited  a  Missouri  case 
declaring  that  there  was  no  law  in  that  state  authorizing  the 
court  at  the  close  of  the  plaintiff's  case  to  strike  out  his  tes- 
timony as  insufficient  to  make  out  his  case ;  but  that  court 
has  long  since  admitted  and  enforced  the  rule  of  excluding 
the  plaintiff's  evidence  where  it  is  not  sufficient  to  support  a 
verdict.  Powell  v.  Railway  Co.,  76  Mo.  80;  Jackson  v. 
Hardin,  83  Mo.  186;  Hite  v.  Railway  Co.,  just  cited.  In 
Mynning  v.  Railroad  Co.,  64  Mich.  93.  31  N.  W.  147,  8  Am. 
St.  Rep.  804,  and  Skellenger  v.  Railway  Co.,  61  Iowa  714» 
17  N.  W.  151,  it  is  held  that  the  judge  must  decide  as  a  pre- 
liminary question  whether  there  is  any  evidence  to  warrant 
a  verdict  for  the  party  carrying  the  burden  of  proof. 

At  one  time  in  some  of  the  courts,  and  perhaps  in  a  very 
few  to*day,  a  rule  prevailed  known  as  the  ''scintilla  of  evi- 
dence rule";  meaning  that  a  verdict  may  be  directed  only 
where  there  is  no  evidence  whatever  to  support  the  party's 
case,  and  that  where  there  is  even  a  scintilla  of  evidence  it 
cannot  be  done.  It  may  be  claimed  that  the  cases  of  Carrico 
V.  Railway  Co.,  35  W.  Va.  389,  14  S.  E.  12,  and  Guinn  v. 
Bowers,  44  W.  Va.  507,  29  S.  E.  1027,  lean  towards  that 
rule;  but  they  do  not  explicitly  approve  it.  It  is  very  cer- 
tain that  the  great  current  of  authority  in  England  and 
America  repudiate  that  rule.  It  is  very  certain  that  the 
West  Virginia  cases  and  other  abundant  authority  sustain 
the  rule  above  stated,  that  the  evidence  must  not  merely 
tend  in  some  small  degree  to  sustain  a  verdict,  but  it  must 
be  sufficient  to  justify  a  verdict,  to  prove  the  case  according 
to  its  nature,  by  that  degree  of  weight  required  by  the  law  of 
evidence,  not  a  mere  color  of  weight.  It  will  be  seen  from 
6  Enc.  PI.  &  Prac.  678,  that  the  scintilla  of  evidence  rule  is 
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not  now  the  law.  "The  old  rule  that  a  case  must  go  to  the 
jury  if  there  is  a  scintilla  of  evidence  has  been  almost  every- 
where exploded.  There  is  no  object  in  permitting  a  jury  to 
find  a  verdict  which  a  court  would  set  aside  as  soon  as  found. 
The  better  and  improved  rule  is,  not  to  see  whether  there  is 
any  evidence, — ^a  scintilla,  or  crumb,  dust  of  the  scales, — but 
whether  there  is  any  upon  which  a  jury  can,  in  any  justifia- 
ble view,  find  for  the  party  producing  it,  upon  whom  the 
burden  of  proof  is  imposed."  Connor  v,  Giles,  76  Me.  132, 
134,  cited  in  2  Thomp.  Trials,  §  2249.  The  scintilla  rule 
has  been  frequently  condemned  in  the  United  States  supreme 
court.  Commissioners  v.  Clark,  94  U.  S.  284,  24  L.  Ed.  59; 
Railroad  Co.  v.  Munson,  14  Wall.  448, 20  L.  Kd.  867  ;  Pleas- 
ants V.  Fant,  22  Wall.  120,  22  L.  Ed.  780.  So,  in  Hillyer  v. 
Dickinson,  154  Mass.  504,  28  N.  E.  905,  and  2  Thomp. 
Trials,  §§  2248-2250.  In  North  Carolina  the  leaning  has 
been  rather  against  the  rule  giving  power  to  the  court  to 
exclude  the  evidence,  but  in  the  latest  cases  the  power  is 
conceded,  and  it  is  admitted  that  there  must  be  more  than  a 
mere  scintilla  of  evidence  to  debar  the  court  from  excluding 
it.  Brinkley  v.  Railroad  Co.  (N.  C.) ,  35  S.  E.  238 ;  Cogdell 
V,  Railroad  Co.,  124  N.  C.  302,  32  S.  E.  706.  * 'Whether 
there  is  any  evidence  legally  tending  to  prove  a  fact  to 
authorize  its  submission  to  the  jury  is  to  be  determined  by 
the  court.  If  the  evidence  is  not  sufficient  to  support  a  ver- 
dict for  the  plaintiff,  or  if  one  if  found  must  be  set  aside,  the 
court  may  direct  a  finding  for  the  defendant."  Schuermann 
V.  Insurance  Co.,  161  111.  437,  43  N.  E.  1093,  52  Am.  St. 
Rep.  377. 

Now,  let  us  look  to  see  whether  the  plaintiff  has  adduced 
enough  evidence  of  negligence  on  the  part  of  the  railroad 
company  to  warrant  a  verdict.  The  car  which  was  standing 
on  the  track,  placed  there  to  be  loaded  with  lumber,  was  a 
box  car  having  a  brake  at  each  end.  It  was  on  the  main 
track.  It  cannot  be  said  that  it  was  not  lawfully  there  in 
the  business  of  the  company.  The  declaration  charges  that 
it  was  left  upon  a  heavy  grade.     In  that  mountain  country 
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that  was  inevitable.  The  said  car  had  just  been  loaded  with 
lumber,  and  the  hands  were  leaning:  upon  it  resting:,  and  one 
of  them  was  climbing  up  on  the  bumper,  when  suddenly  a 
''click''  was  heard  by  them,  and  the  car  started  down  the 
grade.  Just  what  produced  that  click  is  not  shown.  What 
started  the  car  is  not  known,  except  by  mere  surmise.  The 
declaration  charges  that  the  brakes  were  defective,  but  it  is 
certain  that  they  held  the  car  there  during  the  strain  of  the 
loading  of  the  lumber.  In  the  process  of  loading  it  became 
necessary  to  move  the  car  six  feet  down  the  grade,  which 
was  done  by  opening  the  front  break,  and  when  the 
brake  was  closed  it  stopped  the  car,  so  that  we  do 
not  see  any  defect  thus  far.  The  evidence  is  against  that 
theory.  The  only  evidence  at  all  tending  to  show  any  defect 
in  the  brake  is  from  a  witness  (one  witness  Johnson)  who 
examined  the  car  four  days  after  the  unfortunate  accident, 
and  he  says  that  ''the  cogwheel  was  up  too  high  for  this  lap 
to  catch.  You  could  have  by  putting  your  foot  on  it —  It 
could  be  set  to  catch  only  by  putting  your  foot  on  the  end 
latch."  He  said  it  required  a  little  care  only  in  setting  the 
brake.  The  car  had  had  its  end  knocked  out  by  the  wreck, 
and  had  run  a  number  of  miles  down  the  grade,  and  the  brake 
may  have  been  injured  thereby.  There  is  no  evidence  that 
it  was  injured  before  it  started  down  the  grade,  or  that  it 
was  defective.  The  burden  to  show  this  clearly  was 
on  the  plaintiff.  It  may  be  that  the  brake  was  defect- 
ive, but  it  is  not  shown.  No  other  negligence  is  attrib- 
uted to  the  defendant,  except  leaving  the  car  on  the  track, 
and  that  it  was  a  lawful  act.  We  may  guess,  surmise,  for 
want  of  a  better  explanation,  that  there  was  some  defect 
in  the  brake,  but  it  is  only  a  conjecture,  and  we  want  proof. 
The  law  calls  on  the  plaintiff  for  that  proof  of  defendant's 
negligence.  "In  an  action  by  the  servant  against  the  master 
for  injury  from  defective  machinery  or  appliances,  the  burden 
is  on  the  servant  to  show  that  the  same  was  defective." 
Humphreys  v.  Newport  News  &  M.  V.  Co.,  33  W.  Va.  135, 
10  S.  K.  39.     Neither  court  nor  jury  can  proceed  amid  uncer- 
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tainty.  Counsel  arg:ues  as  if  the  same  degree  of  care  rests  on 
the  master  in  such  a  case  as  this  as  in  the  case  of  a  passen- 
ger, and  that  the  master  must  exculpate  himself  by  dis- 
proving negligence.  By  no  means.  Where  a  j^^^^^^ 
passenger  is  injured  by  a  railroad  accident  there  ^fi^fi^'o?**™* 
is  a  prima  facie  presumption  of  negligence  on  the  ^•*^*«*"°*' 
part  of  the  railroad  company,  but  in  the  case  of  injury  to  an 
employee  there  is  no  presumption  of  negligence,  but  the  plain- 
tiff must  prove  negligence.  Searle  v.  Railway  Co. ,  32  W.  Va. 
370,  9  S.  B.  248.  All  the  evidence  that  we  have— that  is,  of 
the  hands  who  loaded  the  car ;  I  mean  evidence  before  the 
accident — tends  to  show  that  the  brakes  were  sufficient.  A 
master  is  not  bound  to  furnish  the  most  approved  and  safest 
appliances,  nor  provide  the  best  methods  and  means  of  work, 
for  employees ;  and  if  the  same  are  in  use  by  him,  and  can  be 
with  reasonable  care  used  with  safety,  it  is  all  that  can  be 
required  of  the  employer.  Seldomridge  v.  Railway  Co. ,  46 
W.  Va.  569,  33  S.  E.  293. 

Another  essential  element  for  recovery  in  this  case  is 
wanting.  "A  servant  cannot  recover  for  an  injury  to  him 
from  such  defective  machinery  or  appliances,  unless  the 
master  knew,  or  ought  to  have  known,  of  the  defect." 
Humphreys  v.  Newport  News  &  M.  V.  Co.,  33  W.  Va.  135, 
10  S.  B.  39.  There  is  not  a  bit  of  evidence  to  show  that  the 
company  knew  of  that  defect,  if  it  existed.  The  defect  was 
so  obscure  that  it  was  almost  a  latent  defect,  not  calling  on 
the  employer  to  know  of  it;  but,  as  it  might  have  been  dis- 
covered, I  shall  not  call  it  a  latent  defect.  There  is  no  proof 
of  such  facts  as  enable  us  to  say  that,  though  the  company 
did  not  know  of  the  defect,  it  ought  to  have  known.  That 
car  came  from  another  railroad.  Was  a  foreign  car.  How 
long  it  had  been  on  this  road  we  do  not  know.  What  time 
or  opportunity  for  inspection  we  do  not  know.  I  shall  not 
say  that  it  was  not  the  duty  of  a  railroad  company  using 
foreign  cars  to  inspect  them,  but  I  do  say  that  when  foreign 
cars  come  upon  a  road  it  ought  to  be  shown  that  they  were 
there  for  a  reasonable  time,  and  under  opportunity  to  inspect 
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tbem,  and  that  the  railroad  company  omitted  a  duty  in 
respect  thereto.  A  railroad  company  is  not  bound  to  make 
constant  inspection,  but  only  at  reasonable  intervals,  and 
where  such  inspection  is  practicable,  and  to  make  same  with 
ordinary  care.  3  Elliott,  R.  R.  §  1278.  * 'Where  any  of 
the  appliances  of  the  business  are  apparently  safe,  and  the 
servants  using  them  make  no  complaint,  and  do  not  call 
their  attention  to  any  defects  therein,  it  cannot  be  held 
responsible  for  an  injury  resulting  from  a  defect  suddenly 
appearing,  unless  it  has  been  remiss  in  testing  the  appliance; 
which  can  only  be  said  to  be  the  case  when  its  attention  has 
been  called  thereto,  or  when  it  has  been  in  use  so  long,  and 
under  such  circumstances,  that  it  is  bound  to  know  that  it 
must,  in  the  ordinary  course  of  things,  have  become  unsafe." 
3  Wood,  R.  R.  §  374.  A  railroad  company  is  not  liable  for  any 
defect  in  the  original  construction  of  foreign  cars,  if  it  made 
proper  provision  for  inspection.  Thyng  v.  Railroad  Co.,  156 
Mass.  13,  30  N.  E.  169,  32  Am.  St.  Rep.  425.  The  truth  is 
there  is  no  evidence  adequate  to  prove  that  the  brakes  were 
defective,  or,  if  they  were,  that  the  defendant  knew,  or  had 
time,  reason,  or  opportunity  to  know,  of  such  defect.  The 
unfortunate  plaintiff  has  not  been  able  to  prove  her  case  of 
negligence,  but  her  evidence  leaves  the  case  in  mist  and 
obscurity.  The  fact  is  it  was  an  inevitable  accident,  whose 
cause  is  inscrutable,  and  the  court  cannot,  therefore,  fix  lia- 
bility on  the  defendant.  ''The  fact  that  a  freight  train  broke 
apart  when  it  ought  not  to  have  done  so  is  not  of  itself  evi- 
dence of  negligence  on  the  part  of  the  railroad  corporation  for 
which  it  is  answerable  to  one  of  its  servants,  though  the  rule 
is  otherwise  when  the  person  injured  is  not  an  employee." 
Thyng  v.  Railroad  Co.,  last  cited.  "If  no  fault  or  negli- 
gence is  imputable  to  either  party,  a  loss  must  remain  where 
the  course  of  business  has  placed  it,  and  no  cause  of  action 
arises  thereon."  Bank  v.  Fletcher,  68  Vt.  81,  34  Atl.  38,  54 
Am.  St.  Rep.  874.  So  I  say  that  this  action  is  unaccounted 
for  as  regards  its  cause,  and  the  calamity,  desperate,  desolate, 
and  unfortunate  as  it  is,  must  needs  go  without  relief.    The 
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unfortunate  deceased  was  eng^aged  in  a  dangerous  business, 
where  accident  was  liable  to  befall  him  any  moment,  and, 
when  it  is  sought  to  exempt  him  from  the  danger  of  the  risk 
he  assumed  by  rea:)5on  of  defective  appliances,  we  must  have 
•evidence  to  fix  liability,  so  that  we  shall  not  grope  in  the 
dark.  We  cannot  bend  the  law  to  meet  particular  cases  from 
motives  of  sympathy  or  pity..  Finding  no  error  in  the  action 
of  the  circuit  court  in  directing  a  verdict,  we  are  compelled  to 
affirm  the  judgment. 


GsoRGiA  &  A.  Ry. 

V. 

Rawson. 

{Supreme  Couft  of  Georgia,  Dec,  20,  /goo.) 

Fires  Set  by  Locomotives — Defenses — Effect  of  Evidence  Showing 
Good  Condition  of  Appliances.* — When  the  defense  to  an  action 
against  a  railway  company  for  the  destruction  of  property  by  fire 
alleged  to  have  t>een  set  out  by  sparks  from  a  locomotive  was  not 
only  that  the  company  did  not  cause  the  fire  in  question,  but  also 
that  its  machinery  and  appliances  were  in  good  order,  and  operated 
with  due  diligence,  and  there  was  evidence  supporting  both  branches 
of  such  defense,  it  was  erroneous  to  give  to  the  jury  an  instruction 
which,  in  effect,  made  the  question  of  liability  turn  exclusively  upon 
whether  or  not  the  company  in  fact  caused  the  fire. 

Same — Same — Instructions. — The  charge  excepted  to  in  this  case 
had  the  vice  above  indicated,  and  the  error  therein  was  not  cured  by 
the  addition  which  the  court  made  to  the  same. 

(Syllabus  by  the  Court.) 

Srror  by  defendant  from  Albany  city  court.     Reversed, 
Wooten  &  Crosland^  for  plaintiff  in  error. 
Walters  &  Wallace^  for  defendant  in  error. 

*See  lyouisville  &  N.  R.  R.  Co.  v,  Samuels'  Bx'rs  (Ky.),  18  Am.  & 
Bng.  R.  Cas.,  N.  S.,  374,  ^xx^  foot-note. 


464  FIRES  Vol  XIX 

(NS) 

Georg'ia  &,  A.  Ry.  v,  Rawson 

IrBWis,  J .  Rawson  brought  suit  in  the  city  court  of  Albany 
against  the  Georgia  &  Alabama  Railway  for  damages  result- 
ing from  the  alleged  burning  of  cord  wood  belonging  to  peti- 
tioner stored  near  the  right  of  way  of  the  defendant.  It  was 
alleged  that  the  fire  was  caused  by  the  carelessness  of  defend- 
ant's agents  and  employees  in  the  operation  of  its  train. 
Defendant,  in  the  first  place,  denied  that  the  fire  was  caused 
by  the  emission  of  sparks  from  its  engine;  and,  in  the  second 
place,  contended  that,  even  if  it  was,  it  was  not  the  result  of 
the  carelessness  or  negligence  of  any  of  its  employees,  but 
that  its  machinery  was  operated  with  due  diligence,  and  its 
appliances  were  in  good  order.  The  jury  returned  a  verdict 
for  the  plaintiff  for  $108,  whereupon  the  defendant  made  a 
motion  for  a  new  trial,  and  excepts  to  the  judgment  of  the 
court  overruling  its  motion. 

1.  Error  is  assigned  in  the  motion  upon  the  following^ 
charge  of  the  court :  '*  There  is  evidence  that  the  wood  was 
burned.     It  is  for  you  to  say  by  whom  it  was  burned.     If  the 

fire  was  caused  by  defendant's  engine,  then  you 
oomotiv6»-^_'  will  ascertain  the  value  of   the   property  des- 


8h?^^oSod      troyed,  and  find  for  plaintiff."     In  the  light  of 
SSSaiuMa         the  testimony  in  this  case  we  think  the   above 

charge  is  reversible  error,  for  the  reason  that  it 
excludes  from  the  minds  of  the  jury  one  main  theory  of  the 
defence, — that  the  defendant  was  in  the  exercise  of  due  care 
and  diligence,  and,  therefore,  was  not  responsible  even  if  its 
engine  did  cause  the  fire.  The  instruction  given  in  effect 
made  the  question  of  liability  turn  exclusively  upon  whether 
or  not  the  company  caused  the  fire.  One  ground  of  defense 
was  that,  even  if  the  engine  of  defendant  caused  the  fire,  the 
defendant  was  not  responsible,  because  it  was  not  the  result 
of  any  negligence  on  the  part  of  its  employees  in  the  opera- 
tion of  the  engine,  nor  the  result  of  any  defective  appliances 
used  for  the  purpose  of  preventing  a  spread  of  fire  from  its 
engine.  There  was  evidence  to  sustain  this  theory  of  the 
defense,  and,  as  above  stated,  this  charge  had  a  tendency  to 
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exclude  it  from  the  consideration  of  the  jury.  It  is  true  that, 
after  giving  this  instruction,  the  court  added  the 
following  words:  '*The  main  question,  is  what  £KiIi)%iSSr 
or  who  caused  the  fire?  If  defendant,  they  are 
liable,  unless  they  show  that  it  was  not  caused  by  their  negli- 
gence." This  does  not  cure  the  error,  for  it  does  not  specify 
what  sort  of  negligence  the  defendant  had  to  be  guilty  of  in 
order  to  be  liable  for  damages  thereby  occasioned.  The  word 
** negligence"  is  a  negative  term,  and  has  different  meanings 
when  applied  to  different  cases.  The  degree  of  diligence 
required  by  defendant  in  the  present  case  was  only  ordinary 
care  and  diligence.  In  the  case  of  an  injury  to  a  passenger 
slight  neglect  is  sufficient  to  hold  a  common  carrier  liable. 
The  evidence  was  positive  and  uncontradicted  as  to  the  degree 
of  care  and  diligence  exercised  by  the  defendant's  employees 
in  the  operation  of  the  train  which  plaintiff  claimed  set  fire 
to  her  property,  and  also  as  to  the  good  order  of  the  machin- 
ery, and  the  error  in  the  charge  above  quoted  we  think  nec- 
essitates the  grant  of  a  new  trial. 

One  ground  in  the  motion  for  a  new  trial  contains  an  alle- 
gation of  error  in  admitting  certain  evidence,  but  the  motion 
fails  to  show  what  objection  was  made  to  it  when  admitted. 
For  this  reason  it  presents  to  this  court  no  question  of  law 
that  can  be  considered.  Judgment  reversed.  All  the  jus- 
tices concurring. 

19  (n  s)  A  &  E  R  Gas— 30 
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Alabama  &  V.  Ry.  Co. 

V, 

Kuhn. 

{Supreme  Court  of  Mississippi,  Oct,  2p,  igoo.) 

Causing  Arrest  of  Passenger — Liability  for  Act  of  Employee — 
Excessive  Verdict.* — The  statute  of  Alabama  which  denounces  a 
penalty  for  getting*  on  or  off  a  moving  train  especially  excepts  pas- 
sengers from  its  operation.  Plaintiff,  when  a  passenger  on  defend- 
ant's train,  stepped  off  the  train,  and  on  the  next  day,  an  employee 
of  defendant,  whose  duty  it  was,  by  direction  of  the  company,  to 
cause  to  be  arrested  and  tried  all  persons  jumping  on  or  off  moving 
trains,  his  instructions  making  no  exception  in  favor  of  passengers, 
wantonly  and  recklessly  caused  plaintiff  to  be  arrested  and  tried  on 
the  charge  of  violating  the  statute  in  getting  off  the  train  on  such 
occasion  ;  and  plaintiff  was  marched  along  the  public  streets  by  a 
constable  for  trial,  was  restrained  of  his  liberty  about  an  hour  and  a 
half,  and  the  fact  of  the  arrest  was  published  in  the  newspapers. 
Heldy  that  defendant  was  liable  for  the  damages  sustained  by  plain- 
tiff through  such  conduct  of  the  employee  and  that  $500  was  not 
more  than  reasonable  compensation  therefor. 

Appeai.  by  defendant  from  Warren  county  circuit  court. 
Affirmed. 

Mc  Willie  &  Thompson ^  for  appellant. 
Dabney  &  McCabe,  for  appellee. 

Cai<houn,  J.  Code,  §  1272,  which  denounces  a  penalty 
for  getting  on  or  off  a  moving  train,  especially  excepts  pas- 
sengers and  train  employees  from  its  operation.  The  plain 
and  uncontradicted  facts  of  this  record  are  that  Mr.  Kuhn 


*As  to  liability  for  illegal  and  wanton  arrest  of  passenger, 
Cone  V,  Central  R.  Co.  of  New  Jersey  (N.  J.)»  12  Am.  &.  Bng.  R.  Cas., 
N.  S.,  278,  and  note,  279  et  seq. 

As  to  liability  for  injuries  to  passengers  from  malicious  acts  of 
employees,  see  Haver  v.  Central  R.  Co.  (N.  J.),  12  Am.  &  Bng.  R. 
Cas.,  N.  S.,  261,  and  note,  266  et  seq. 
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was  a  passenger  on  a  train  of  appellant  to  bis  destina- 
tion, the  city  of  .Vicksburg.  While  the  train  was  in 
motion  in  that  city,  Mr.  Kuhn,  who  was  a  traveling  man, 
according  to  his  custom,  at  a  point  convenient  to  him, 
stepped  off.  On  the  same  train  was  an  employee  of  appellant 
named  Johnson,  whose  duty  it  was,  by  direction  of  the  com- 
pany, through  its  superintendent,  to  get  on  all  trains  at  certain 
points,  and  observe,  and  cause  to  be  arrested  and  tried,  all 
persons  jumping  on  or  off  a  moving  train.  His  instructions 
made  no  exception  in  favor  of  passengers.  The  next  morn- 
ing after  Mr.  Kuhn  had  stepped  from  the  train,  Mr.  John- 
son made  an  affidavit  before  a  iustice  of  the  peace,  charging 
him  with  willfully  jumping  from  a  moving  train.  This  affi- 
davit was  void,  and  charged  no  offense,  in  that  it  did  not 
charge  that  Mr.  Kuhn  was  not  a  passenger  or  employee. 
Nevertheless,  on  it  the  justice  issued  his  warrant  of  arrest, 
and  his  special  constable  arrested  Mr.  Kuhn  and  marched 
him  to  the  office  of  the  justice  of  the  peace,  where  he  was 
tried  under  the  prosecution  of  appellant,  through  its  employee, 
Johnson,  convicted  by  the  justice,  and  sentenced  to  pay  a 
fine,  and,  in  default  of  its  payment,  that  he  be  sent  to  jail ; 
and  he  found  it  difficult  to  obtain  time  to  make  an  appeal 
bond.  But  for  the  intervention  of  a  bystander,  it  seems,  he 
would  have  been  incontinently  bundled  off  to  jail.  He  was 
restrained  of  his  liberty  about  one  hour  and  a  half.  On  his 
appeal  the  case  against  him  was,  of  course,  kicked  out  of 
court.  Pending  his  appeal  he  saw  Mr.  Ford,  the  superintend- 
ent, who  laughed  at  him,  and  said  the  arrest  was  under  his 
general  instructions  to  the  employee,  Johnson,  and  that  the 
railroad  had  a  law  of  its  own, — ^to  arrest  all  persons  jumping 
from  moving  trains.  The  fact  of  the  arrest  was  published  in 
the  newspapers.  One  of  the  expressions  of  the  superintend- 
ent when  he  laughed  at  Mr.  Kuhn  was,  "That  is  the  way  we 
do  people  who  jump  off  trains."  The  record  of  the  justice  of 
the  peace  shows  a  plea  of  guilty.  If  there  had  been,  it  would 
have  been  a  plea  of  guilty  to  a  charge  setting  out  no  offense. 
But  in  fact,  uncontradicted,  there    was  no  such  plea.     On 
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the  contrary*  there  was  a  trial,  witnesses  prodaced  on  both 
sides  and  examined,  and  Mr.  Kuhn  had  the  train  condnctor 
to  testify  that  he  was  a  passenger  who  had  paid  his  fare ; 
and  the  statute  was  read  to,  and  ignored  by,  the  justice.  Mr. 
Kuhn  brought  his  action  for  false  imprisonment,  and  the 
court  charged  the  jury  to  find  for  him,  and  assess  the  damages 
sustained  because  of  his  wrongful  arrest ;  and  the  verdict 
gave  him  $500  damages.  The  arrest  was  reckless  and 
wanton,  and,  under  the  facts  disclosed  by  this  record,  it  is 
idle  to  discuss  questions  of  probable  cause  or  express  malice. 
The  damages  awarded  were  extremely  reasonable,  even  as 
compensation.  If  a  railroad  company  may  with  impunity 
arrest  its  own  passenger,  whom  it  is  its  business  to  pro- 
tect, in  the  teeth  of  the  express  saving  clause  of  the 
very  statute  under  which  it  professes  to  proceed,  and  sub- 
ject him  to  the  indignity  of  public  seizure  of  his  person, 
and  being  marched  along  the  public  streets  by  a  constable 
for  trial  under  its  prosecution,  and  subjecting  him  to  the 
mortification  of  publication  in  the  newspapers,  as  the  usual 
result  of  such  proceedings,  then  the  protection  of  personal 
liberty  is  slight  indeed.  The  action  of  the  court  below  and 
the  action  of  the  jury  are  in  all  respects  approved,  and  the 
case  is  affirmed. 


Trammbll  €i  a/. 

V. 

DiNSMORB  et  al. 
DiNSMORB  ei  al. 

V, 

SouTHBRN  Exp.  Co.  ei  al, 

{Circuit  Court  of  Appeals^  Fifth  Circuity  fune  7,  igoo,) 

Railroad  Commission — Constitutionality  of  Georgia  Statutes. — 
The  acts  of  the  leg-islature  of  Georgia  constituting  the  state  railroad 
commission,  and  prescribing  its  powers  and  duties,  do  not  violate 
the  provisions  of  the  Georgia  constitution.    And  the  provisions  on 
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this  subject  of  that  constitution,  and  of  the  statutes  passed  in  pur- 
suance thereof,  administered  subject  to  the  limitation  that  the  car-  * 
tisLge  of  freight  cannot  be  required  without  reasonable  reward,  do 
not  violate  the  constitution  of  the  United  States,  and  have  full  force 
as  public  law. 

Express  Companies — Authority  of  State  to  Fix  Rates.* — An  express 
company,  although  also  doing  an  interstate  business  as  a  common 
carrier,  as  to  its  business  conducted  within  points  within  the  state 
of  Georgia,  is  bound  to  receive  for  carriage,  and  to  carry,  express 
matter  properly  tendered  to  it  by  any  person  for  transportation,  pro- 
vided the  shipper  so  tendering  such  goods  offers  to  pay  its  charges, 
not  to  exceed  the  maximum  rates  fixed  by  the  state  railroad  commis- 
sion, so  long  as  the  body  of  the  rates,  or  the  system  of  maximum 
charges,  prescrit>ed  by  the  commission,  are  not  unjust,  and  such-  as 
to  work  a  practical  destruction  to  the  rights  of  property  of  the  share- 
holders of  the  company. 

Same — Rates — Province  of  Court. f — Although  the  courts  have  the 
power  to  inquire  whether  a  body  of  freight  rates  prescribed  by  a 
state  railroad  commission  is  unjust  and  unreasonable,  and  such  as 
to  work  a  practical  destruction  to  rights  of  property,  and,  if  found 
so  to  be,  to  restrain  its  operation,  they  have  no  power  to  revise  or 
change  a  body  of  rates  so  prescribed. 

Same — Power  of  State  to  Fix  Rates — Federal  Jurisdiction. — While 
rates  for  the  transportation  of  persons  or  property  within  a  state  are 
primarily  for  its  determination,  the  question  whether  they  are  so 
unreasonably  low  as  to  deprive  the  cairier  of  its  property  without 
such  compensation  as  the  federal  constitution  secures,  and  therefore 
without  due  process  of  law,  cannot  be  so  conclusively  determined  by 
the  legislature  of  the  state,  or  by  regulations  adopted  under  its 
authority,  that  the  matter  cannot  be  the  subject  of  judicial  inquiry 
by  federal  courts. 

Same — Same — Same — Prohibiting  Carrier  from  Adding  Cost  of 
Revenue  Stamp  to  Maximum  Charges  Fixed  by  Railroad  Commis- 
8ion4 — The  fact  that  a  state  railroad  commission  prohibits  an  express 
company  as  to  its  intrastate  business,  from  indirectly  adding  to  the 
maximum  charges  prescribed  by  the  commission  the  cost  of  the  one 
cent  revenue  stamp  required  by  the  act  of  congress  to  be  attached  to 
a  receipt  issued  in  each  case  of  shipment  cannot  confer  upon  a  federal 

•See  Chicago,  etc.,  Ry.  Co.  v.  Tompkins  (C.  C),  12  Am.  &  Eng. 
R.  Cas.,  N.  S.,  70,  and  note,  84. 

fSouthern  Pac.  Co.  v.  Colorado  Fuel  &  Iron  Co.  (C.  C.  A.),  18  Am« 
&  Eng.  R.  Cas.,  N.  S.,  559,  and  authorities  cited  in  opinion. 

|8ee  American  Exp.  Co.  v,  Maynard,  etc.  (U.  S.),  17  Am.  &  Eng. 
R.  Cas.,  N.  S.,  530,  ^nd/oot-note,  531. 
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court  jurisdiction  to  restrain  the  railroad  commission,  if  the  tariffs 
•  of  rates  and  classification,  and  the  rules  prescribed  by  the  commission 
observe  the  limitations  of  the  constitution  of  the  United  States  ;  and, 
therefore,  the  demurrer  to  complainants'  bill  should  have  been  sus- 
tained. 

Appeai«  by  respondents  from  the  circuit  court  of  the  United 
States  for  the  Southern  district  of  Geors:ia.     Bill  dismissed. 

The  complainants,  who  are  citizens  of  the  state  of  New 
York,  are  shareholders  in  the  Southern  Express  Company, 
a  Georf^ia  corporation,  which  has  its  principal  office  in  the 
«     »  ♦^  state  of  Georgia,  and  conducts  the  business  of 

an  express  carrier  in  that  state  and  in  10  of  the 
neighboring^  states.  The  charging  part  of  the  bill  in  this 
suit  avers,  substantially  :  That  the  constitution  of  the  state 
of  Georgia,  adopted  December  21,  1877,  expressly  charges 
the  legislature  of  that  state  with  the  duty  to  pass  laws  from 
time  to  time  to*regulate  freight  and  passenger  tariffs,  to  pre- 
vent unjust  discrimination  on  the  various  railroads  of  the 
state,  and  to  prohibit  the  same  from  charging  other  than  just 
and  reasonable  rates,  and  to  enforce  the  same  by  adequate 
penalties.  That,  acting  under  this  constitutional  provision, 
the  general  assembly  of  the  state  of  Georgia  passed  an  act  on 
October  14,  1879,  to  carry  the  same  into  efiFect,  the 
provisions  of  which  act  have  been  enlarged  from  time 
to  time,  and  by  an  act  approved  October  21,  1891,  the 
powers  of  the  railroad  commissioners  were  extended  so  as  to 
give  them  authority  to  regulate  charges  for  express  compa- 
nies for  transportation  from  one  point  to  another  in  the  state 
of  Georgia.  That,  pursuant  to  this  authority,  the  railroad 
commissioners  fixed  and  prescribed  rules,  tariffs,  and  classi- 
fications governing  express  companies  ply ing  between  points 
within  the  state  of  Georgia,  and  published  and  distributed 
their  report  of  same  to  which  the  bill  refers.  That  from  the 
date  of  the  adoption  of  these  measures  the  Southern  Express 
Company  conformed  to  the  rules,  orders,  and  tariffs  so  adopted 
by  the  railroad  commission  of  Georgia,  and  were  continuing 
to  do  so  up  to  June  13,  1898,  when  the  congress  of  the  United 
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States  passed  the  act  commonly  designated  as  the  ''War  Reve- 
nue Act , ' '  by  which  it  was  made  the  duty  of  express  companies 
on  receiving^  a  package  for  carriage  to  issue  a  receipt  for  such 
package,  and  providing  that  the  receipt  thus  issued  should 
bear  a  one  cent  stamp.  That  upon  the  taking  effect  of  the 
war  revenue  act,  July  1, 1898,  the  Southern  Express  Company 
asked  and  demanded  the  production  by  its  customers  of 
the  stamp  required  to  be  attached  under  the  provisions  of  the 
act  at  the  issuing  of  its  receipts  or  bills  of  lading,  insisting 
that  it  should  not  carry  any  package  or  issue  its  receipt  there- 
for until  the  sender  or  shipper  furnished  the  necessary  govern- 
mental stamp  therefor.  That  certain  citizens  of  Georgia 
refused  to  furnish  these  stamps,  or  to  pay  for  the  same  if 
furnished  by  the  express  company,  and  thereupon  complained 
to  the  railroad  commission  of  the  f  tate  of  Georgia,  to  wit,  the 
respondents  Leander  N.  Trammell,  Thomas  C.  Crenshaw, 
and  Spencer  R.  Atkinson,  who  as  such  commission,  on  July 
11 ,  1898,  issued  an  order  as  follows  :  "It  beingrepresented  to 
the  railroad  commission  of  Georgia  that  the  Southern  Express 
Company,  a  corporation  engaged  as  an  express  company  in 
this  state  in  the  business  of  a  common  carrier  of  goods  and 
merchandise  for  hire,  since  the  passage  by  the  federal  congress 
of  an  act  approved  June  13,  1898,  entitled  'An  act  to  provide 
ways  and  means  to  meet  war  expenditures,  and  for  other  pur- 
poses,' has  exacted,  and  continues  to  exact,  from  shippers, 
as  a  condition  precedent  to  forwarding  any  goods  tendered  to 
it  for  transportation  between  points  within  this  state,  the 
payment  of  a  special  tax  upon  such  shipments  imposed  by 
said  act,  thus  indirectly  increasing  the  cost  of  transportation 
beyond  the  rate  fixed  therefor  by  this  commission,  it  is  ordered 
that  the  Southern  Express  Company  do  appear  before  this 
commission  on  the  18th  day  of  July,  1898,  then  and  there  to 
show  cause,  if  any  it  can,  why  it  should  not  be  held  to  have 
violated  the  rules  and  regulations  of  this  commission  by  the 
exactions  or  overcharges,  as  aforesaid,  and  why  suit  should 
not  be  instituted  against  it  in  every  case  of  such  overcharges 
for  the  recovery  of  the  penalty  provided  by  law  for  such  illegal 
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act.".  That  the  express  company,  in  obedience  to  this 
order,  appeared  before  the  commission,  and  ''cause  was 
shown  respectfully  denying  all  jurisdiction  in  the  premises 
on  the  part  of  said  commission,  who  on  August  2,  1898,  or- 
dered and  directed  said  stamp  tax  to  be  furnished,  attached » 
canceled,  and  paid  by  the  said  Southern  Express  Company 
alone,  and  not  by  the  shippers,  in  whole  or  in  part."  That 
on  August  8,  1898,  the  complainants  duly  requested  the 
Southern  Express  Company  and  its  directors,  and  each  of 
them,  in  writing,  to  omit  and  refuse  to  pay,  and  to  refrain 
from  paying,  the  said  tax,  and  to  test  the  constitutionality 
of  the  said  action,  and  to  refrain  from  voluntarily  placing 
stamps  upon  its  said  receipts,  and  canceling  the  same,  before 
delivery,  and  to  apply  to  a  court  of  competent  jurisdiction  to 
determine  the  liability  of  the  company  under  the  said  act» 
in  the  mode  and  manner  as  required  by  the  said  railroad  com- 
mission. That  on  the  same  day  (August  8,  1898)  the  board 
of  directors  replied  to  this  request,  stating  that  they  deemed 
it  inexpedient  to  comply  with  it,  on  the  ground  that  the  failure 
to  comply  with  the  requirements  of  the  order  of  the  Georgia 
railroad  commissioners  of  August  2,  1898,  would  subject  the 
company  to  litigation  with  the  authorities  of  the  state  of 
Georgia  and  the  said  railway  commission,  and  the  company 
would  thereby  run  the  risk  of  incurring  penalties  under  the 
laws  of  Georgia,  and  of  so  clouding  the  title  to  its  corporate 
franchise  and  rights  as  to  embarrass  its  action.  It  replied, 
further,  that  the  company  "will  notify  the  railroad  commis- 
sion of  Georgia  that,  while  respectfully  protesting  against 
the  legality  and  validity  of  its  order  of  August  2,  1898,  the 
company  will  abide  by  and  perform  the  same,  and  also  that 
the  company  will  file  its  application  to  said  commission  to  be 
allowed  to  collect  from  the  shipper,  in  addition  to  the  existing 
rates  sanctioned  by  the  commission,  the  amount  of  war  reve- 
nue tax  held  by  the  commission  to  be  payable  by  the  company, 
and  in  aid  thereof  will  present  to  the  commission  a  renewed 
request  for  the  suspension  of  the  order  of  August  2,  1898, 
until  decision  has  been  rendered  on  such  application."     On 
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August  29, 1898,  the  board  of  directors  notified  the  complain* 
ants  that  the  railroad  commission  of  Georgia  had  denied  the 
application  of  the  company  to  be  allowed  to  collect  from  the 
shipper,  in  addition  to  the  existing  rates  sanctioned  by 
the  commission,  the  amount  of  the  war  revenue  tax  held  by 
the  commission  to  be  payable  by  the  company,  and  that  the 
company  was  then  observing  the  Georgia  railroad  commis- 
sion's rates  on  intrastate  business  in  Georgia,  and  was  as  to 
such  business  paying  the  amount  of  the  war  revenue  tax, 
without  charging  the  same  to  the  shipper,  or  endeavoring  to 
collect  the  same  from  the  shipper. 

Thereafter  (October  27, 1898)  the  bill  in  this  suit  was  filed» 
from  which  we  make  the  following  literal  excerpts:  ''And 
the  complainants  aver  that  there  is  no  reason  to  believe  that 
there  can  be  and  will  be  an  increase  of  complainants'  local 
and  intrastate  business ;  that  the  cost  of  conducting  said  busi- 
ness has  been  fixed  by  years  of  experience,  and  the  amounts 
now  paid  therefor  are  the  lowest  that  can  be  obtained  and 
adopted,  and  by  which  the  public  can  be  satisfactorily  served, 
by  said  express  company  ;  that  the  charges  fixed  by  the  said 
commissioners  before  the  passage  of  the  said  revenue  law 
were  established  so  as  to  enable  the  company  to  live,  oper- 
ate, and  pay  a  fair  dividend  or  return  to  its  owners  for  the 
money  and  property  embarked  in  the  said  business,  and  that 
the  order  of  the  said  commissioners  requiring  the  payment 
by  the  said  company  of  the  said  one  cent  stamp  on  all  bills 
of  lading  and  receipts  that  it  issued  for  the  business  done 
was  resolved  upon  by  the  said  commissioners  illegally  and 
arbitrarily,  and  will  cause  a  large  reduction  in  the  income 
of  the  company ;  that  the  enforcement  of  this  order  will  be 
unfair,  unjust,  and  unreasonable ;  that  the  rates  of  carriage 
now  imposed  require  the  said  express  company  to  carry  many 
classes  of  freight  at  barely  cost,  and  the  expense  incident  to 
said  service  will  in  future  be  materially  increased  by  the 
stamp  aforesaid;  that  the  payments  for  said  stamps  thus 
required  to  be  made  as  a  part  of  the  rates  imposed  on  the 
express  company,  and  under  which  it  must  do  business  by 
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the  order  of  said  commission »  will  result  in  irreparable  dam- 
age and  injury,  and  will  cause  a  diminution  of  income*  as 
nearly  as  can  be  ascertained,  of  forty  thousand  dollars  ($40,- 
000)  per  annum  and  a  loss  to  complainants,  in  a  decreased 
value  of  their  shares,  of  ten  thousand  dollars  or  other  large 
sum.  *  *  *  Your  orators  further  show  that  the  said  Southern 
Express  Company  and  its  directors,  having  declared  their 
intention  to  do  so,  will  now  pay  the  said  revenue  tax  out  of 
the  income  and  profits  of  the  company,  and  will  thereby 
diminish  the  assets  of  the  company,  and  lessen  the  dividends 
thereon,  and  the  value  of  its  shares,  and  will  also  pay  the  tax 
to  the  state  on  its  gross  income,  without  any  deductions 
therefrom  of  the  revenue  tax  so  imposed ;  that  the  voluntary 
compliance  with  the  provisions  of  the  said  order  of  the 
railroad  commission  will  expose  the  express  company  to  a 
multiplicity  of  suits  by  and  on  behalf  of  its  numerous  share- 
holders, which  will  work  irreparable  injury  to  the  business 
of  the  company,  and  involve  it  in  great  and  irreparable  dam- 
age to  your  orators  and  of  all  the  other  shareholders.  *  *  * 
Your  orators  pray:  (l)  That  it  may  be  adjudged  and  de- 
creed that  the  order  of  the  railroad  commission  of  the  state 
of  Georgia  of  August  2, 1898,  requiring  the  Southern  Express 
Company  to  pay  the  amount  of  the  war  revenue  tax  on  busi- 
ness from  one  point  to  another  in  the  state  of  Georgia  with- 
out endeavoring  to  collect  the  same  from  the  shippers,  or 
requiring  them  to  make  the  payment  thereof  before  the  issu- 
ing of  the  said  receipts  or  bills  of  lading,  to  be  without  juris- 
diction on  the  part  of  the  said  commission,  unconstitutional, 
null,  and  void.  (2 )  That  the  Southern  Express  Company,  its 
officers  and  agents,  be  restrained  from  voluntarily  comply- 
ing with  the  provisions  of  the  said  order  of  the  said  railroad 
commission  of  August  2,  1898,  and  paying  the  said  war 
revenue  tax  as  aforesaid.  (3)  That  the  attorney  general  of 
the  state  of  Georgia  be  restrained  from  instituting  any  suit 
of  any  sort  against  the  Southern  Express  Company  for  the 
purpose  of  enforcing  the  provisions  of  the  said  order  of  the 
said  railroad  commission  of  August   2,  1898.     (4)  That  a 
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writ  of  provisional  and  perpetual  injunction,  of  the  same 
purport,  tenor,  and  effect  as  hereinbefore  set  forth,  be  granted 
to  complainants.  (5)  That  yom  orators  may  have  such 
other  and  further  relief  in  the  premises  as  the  nature  of  the 
case  shall  require  and  to  a  court  of  equity  may  seem  meet.*' 

The  respondents  submitted  a  general  demurrer  to  the  bill, 
assigning  for  cause  thereof  that  it  appeared  by  the  bill  and 
amendment  that  the  complainants  were  not  entitled  to  the 
relief  prayed  for,  and  that  there  was  no  equity  in  the  bill  and 
amendment;  and,  jfor  special  cause  of  demurrer  (besides 
others  not  necessary  to  state),  showed  that  the  court  had  no 
jurisdiction  of  the  matters  set  forth  in  the  complainants'  bill 
to  grant  relief  in  the  premises,  ''(b)  because  the  acts  com- 
plained of  against  these  defendants,  as  set  forth  in  said  bill, 
are  clearly  within  the  jurisdiction  and  discretion  of  the  rail- 
road commission  of  Georgia,  under  the  constitution  and  laws 
of  said  state,  and  the  courts  have  no  jurisdiction  to  control 
said  commission  in  such  matters,  nor  to  restrain  by  injunc- 
tion the  exercise  of  such  discretion,  it  not  appearing  from 
the  allegations  in  said  bill  that  there  was  any  denial  of  the 
constitutional  rights  of  complainants,  or  of  the  Southern  Ex- 
press Company,  or  of  any  gross  abuse  of  discretion;  (c)  be- 
cause the  power  to  prescribe  just  and  reasonable  rates  is 
legislative,  and  not  judicial,  and  therefore  the  courts  have  no 
jurisdiction  to  inquire  whether  such  power  were  well  and 
properly  exercised  by  the  said  commission, — especially  is  this 
true  on  the  presentation  of  the  facts  as  set  out  in  complain  - 
ants'  bill." 

The  record  shows  that  certain  extracts  from  the  Twenty - 
Sixth  Annual  Report  of  the  Railroad  Commission  of  Georgia, 
for  1898,  to  which  the  bill  had  referred,  were  offered  in  evi- 
dence by  the  railroad  commissioners >  and  admitted;  the  ex- 
tracts being  Tariff  A,  Tariff  B,  Tariff  E,  and  rules  from  one 
to  11,  inclusive,  applicable  thereto.  Prom  the  supplemental 
brief  submitted  in  this  court  by  counsel  for  the  complainants 
(appellees  and  cross  appellants  here),  it  appears  that  on  the 
hearing  in  the  circuit  court  *'the  commission  stood  upon  its 
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demurrer  with  its  evidences  of  rates  taken  from  their  annual 
report  to  the  executive  of  the  state."  Prom  the  origfinal  brief 
submitted  by  counsel  for  Dinsmore  and  others,  the  complain- 
ants, we  learn  : 

**The  order  complained  of  is  as  follows : 

"  'Office  of  the  Railroad  Commission  of  Georgia. 

"  'Atlanta,  Ga.,  August  2,  1898. 

"  *  In  r^  complaint  against  the  Southern  Express  Company 
for  overcharge  in  demanding  that  shippers  furnish  revenue 
stamps  to  affix  to  bills  of  lading  or  receipts :  On  motion  of 
Commissioner  Crenshaw,  it  is  ordered  that  the  report  and 
opinion  this  day  filed  by  Commissioner  Atkinson,  to  whom 
the  above-entitled  matter  was  referred,  be,  and  the  same  is 
hereby,  adopted  as  the  opinion  and  judgment  of  this  com- 
mission. And  it  is  further  ordered  that  unless  within  five 
days  from  this  date  this  commission  is  advised  by  the  South- 
ern Express  Company  that  it  has  discontinued  the  practice 
of  exacting  from  shippers  the  duty  of  furnishing  the  requisite 
revenue  stamps  to  be  attached  to  bills  of  lading  or  receipts 
as  a  condition  precedent  to  receiving  and  forwarding  goods 
tendered  for  shipment,  that  this  commission  will  take  such 
legal  steps  as  may  be  necessary  to  enforce  compliance  with 
its  rules  and  regulations. 

"  'By  order  of  the  board.      L.  M.  Trammell,  Chairman. 

"  'J.  D.  Massey,  Secretary.' 

"The  foregoing  order,  and  the  report  and  opinion  of  Com- 
missioner Atkinson  therein  referred  to,  are  attached  to  the 
brief  submitted  by  counsel  for  the  railroad  commission  of 
Georgia.  In  that  report  and  opinion  two  questions  are  con- 
sidered :  (l)  Does  the  act  of  the  federal  congress  in  question 
impose  upon  the  express  company  the  duty  of  furnishing 
the  requisite  revenue  stamp  to  be  affixed  to  the  bill  of  lading 
required  in  the  case  of  each  consignment  to  be  issued  by  the 
carrier?  (2)  If  so,  is  the  refusal  to  accept  and  forward  such 
goods,  except  upon  the  condition  that  the  shipper  shall  bear 
the  burden  of  the  carrying  to  the  extent  of  providing  such 


Am  A  Engr  CARRIBRS  OF  PRKIGHT  477 

RCas 

Trammell  v,  Dinstnore 

Stamp  in  addition  to  the  payment  of  the  regular  rate  pre- 
scribed by  this  commission  for  the  transportation  of  such 
goods,  a  violation  of  the  law  which  prohibits  carriers  from 
exacting  a  rate  of  transportation  in  excess  of  the  maximum 
Tate  so  prescribed?" 

The  result  of  the  consideration  of  the  first  question  is  thus 
expressed  in  the  report :  /*Tbe  better  conclusion  is  that  when 
the  congress  required  carriers  to  issue  a  bill  of  lading  to 
every  shipper  its  purpose  was  to  require  the  issue  of  such 
evidence  of  contract  of  affreightment  as  would  enable  the 
shipper  to  enforce  the  duty  of  carriers;  and,  since  affixing 
the  stamp  was  necessary  to  the  completion  of  such  a  bill  of 
lading,  the  duty  was,  by  necessary  implication,  imposed 
upon  the  carrier  of  furnishing  and  canceling  it." 

In  answer  to  the  second  question,  namely,  whether  or  not 
the  exaction  of  the  cost  of  a  revenue  stamp  from  a  shipper 
amounts  to  a  violation  of  the  law  which  prohibits  carriers 
from  exacting  a  rate  of  transportation  in  excess  of  the  maxi- 
mum rate  prescribed,  and  hence  an  ''extortion,"  within  the 
meaning  of  that  term  as  employed  in  section  2187  of  the  Civil 
Code  of  Georgia,  which  provides:  '*If  any  railroad  corpora- 
tion organized  or  doing  business  in  this  state  under  any  act 
of  incorporation  or  general  law  of  this  state  now  in  force,  or 
which  may  hereafter  be  enacted,  or  any  railroad  corporation 
organized  or  which  may  hereafter  be  organized  under  the  laws 
of  any  other  state,  and  doing  business  in  this  state,  shall 
charge,  collect,  demand  or  receive  more  than  a  fair  and  rea- 
sonable rate  of  toll  or  compensation  for  the  transportation  of 
passengers  or  freight  of  any  description,  or  for  the  use  and 
transportation  of  any  railroad  car  upon  its  track,  or  any  of 
its  branches  thereof,  or  upon  any  railroad  within  this  state 
which  it  has  the  right,  license  or  permission  to  use,  operate 
or  control  the  same  shall  be  guilty  of  extortion,  and  upon 
conviction  thereof,  shall  be  dealt  within  as  hereinafter  pro- 
vided,"— ^the  conclusion  is  reached  that  the  Southern  Ex- 
press Company,  ''in  refusing  to  accept  for  shipment  goods 
tendered  to  it  without  the  prepayment  by  the  shipper  of  the 
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revenue  tax  required  by  it  to  be  affixed  to  its  bill  of  ladings 
violates  the  provisions  of  the  act  hereinbefore  referred  to,  and 
incurs  the  penalties  which  are  therein  prescribed." 

The  first  prayer  of  the  bill  was  £:ranted»  and  a  provisional 
injunction  agfainst  the  railroad  commission  was  also  granted. 
The  second  and  third  prayers  were  refused. 

T.  M,  Terrelly  for  appellants  Trammell  et  al. 
jF.  H.  Miller  and   W.  K.  Miller ^  for  appellees  Dinsmore 
eial. 

Before  Pardee,  McCormick,  and  Shelby,  Circuit  Judges. 

McCoRMiCK,  Circuit  Judge,  after  stating  the  case  as  above, 
delivered  the  opinion  of  the  court. 

Subject  to  the  limitation  that  the  carriage  cannot  be  re- 
quired without  reward,  or  upon  conditions  amounting  to  the 
taking  of  property  for  public  use  without  just  compensation, 
xaiiroadoom-  ^  State  has  powcr  to  prescribe  the  charges  of 
JSSSSSity*??""  public  carriers  for  the  carriage  of  persons  and 
oeoivia statutes,  merchandise  within  its  limits.    The  acts  of  the 

legislature  of  Georgia  constituting  the  railroad  commission, 
and  prescribing  its  powers  and  duties,  do  not  violate  the 
provisions  of  the  Georgia  constitution.  And  the  provisions 
of  that  constitution,  and  of  the  statutes  passed  in  pursuance 
thereof,  administered  subject  to  the  limitation  that  the  carriage 
cannot  be  required  without  reward,  do  not  violate  the  consti- 
tution of  the  United  States,  and  have  full  force  as  public  law. 
Railroad  Commission  v.  Smith,  70  Ga.  694,  affirmed  by  the 
supreme  court  of  the  United  States,  128  U.  S.  174,  9  Sup. 
Ct.  47,  32  L.  Ed.  377 ;  Railroad  Commission  Cases,  116  U. 
S.  307-331,  6  Sup.  Ct.  334,  348,  349,  388,  391,  1191,  29  L. 
Bd.  636;  Reagan  v.  Trust  Co.,  154  U.  S.  362,  14  Sup.  Ct. 
1047,38  L.  Ed.  1014;  Road  Co.  v,  Sandford,  164  U.  S. 
578-598,  17  Sup.  Ct.  198,  41  I^.  Ed.  560;  Smyth  v.  Ames, 
169  U.  S.  466-550,  18  Sup.  Ct.  418,  42  t.  Ed.  819;  Houston 
&  T.  C.  R.  Co.  z/.  Metropolitan  Trust  Co.  of  City  of  New 
York  (C.  C),  90  Fed.  683. 
The  Southern  Express  Company,  as  to  its  business  con  • 
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ducted  between  points  within  the  state  of  Georgia,  is  bound 
to  receive  for  carriage,  and  to  carry,  express  matter  properly 
tendered  to  it  by  any  person  for  transportation,  provided  the 
person  so  tendering  such  goods  offers  to  pay  its  jg^pro^oompa- 
charges,    not   to  exceed  the   maximum   rates  ^V^tS^^^ 
fixed  by  the  railroad  commission,  so  long  as 
the  body  of  the  rates,  or  the. system  of  maximum  charges, 
prescribed  by  the  commission,  are  not  unjust  and  unreason- 
able, and  such  as  to  work  a  practical  destruction  to  the 
rights  of  property   of  the  shareholders  in  the  corporation 
thus  acting  as  a  common  carrier.     The  forma- 
tion of  a  tariff  of  charges  for  the  transportation  ISS^SaSofo^lirt. 
by  a  common  carrier  of  persons  or  property  is 
a  legislative  or  administrative,  rather  than  a  judicial,  func- 
tion.    The  courts  are  not  authorized  to  revise  or  change  the 
body  of  rates  imposed  by  the  commission.     They  do  not 
determine  whether  one  rate  is  preferable  to  another,  or  what, 
under  all  the  circumstances,  would  be  fair  and  reasonable  as 
between  the  carriers  and  the  shippers.     They  do  not  engage 
in  any  mere  administrative  work.     There  can  be  no  doubt  of 
their  power  and  duty  to  inquire  whether  a   body  of  rates 
prescribed  is  unjust  and  unreasonable,  and  such  as  to  work 
a  practical  destruction  to  rights  of  property,  and,  if  found  so 
to  be,   to'  restrain   its   operation.     Reagan    v.     game-powerof 
Trust  Co.,  154  U.  S.  397,  14  Sup.  Ct.  1047,  38    StS^^^ 
I,,  Ed.  1014.     "While  rates  for  the  transporta  -     ^^^^^'^^^ 
tion  of  persons  and  property  within  the  limits  of  a  state  are 
primarily  for  its  determination,  the  question  whether  they 
are  so  unreasonably  low  as  to  deprive  the  carrier  of  its  prop- 
erty  without  such  compensation  as  the  constitution  secures, 
and  therefore  without  due  process  of  law,  cannot  be  so  con- 
clusively determined  by  the  legislature  of  the  state,  or  by  reg- 
ulations adopted  under  its  authority,  that  the  matter  cannot 
be  the  subject  of  judicial  inquiry."     Smyth  v.  Ames,  169  U. 
S.  526,  18  Sup.  Ct.  426,  42  I,,  Ed.  842. 

It  seems  clear  to  us,  from  the  statement  of  the  case  which 
we  have  digested  from  the  record,  that  the  issue  between 
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the  railroad  commission  of  Georgia  and  the  Southern  Express 
Company  was,  had  that  company  the  right  to  add  to  the 
maximum  charges  prescribed  by  the  commission  the  cost  of 
the  one  cent  revenue  stamp  required  by  the  act  of  congress 
to  be  attached  to  a  receipt  issued  in  each  case  of  shipment? 
As  the  act  of  congress  in  question  does  not  purport  to  fix  or 
affect  the  rates  which  carriers  may  charge  for  transportation, 
its  construction  is  not  necessarily  involved  in  the  solution  of 
this  issue.  In  the  circuit  court  counsel  for  the  complainants 
submitted  that  the  construction  of  the  revenue  act  is  not 
involved  in  this  case,  and  the  judge  of  that  court  who  passed 
the  decree  from  which  this  appeal  is  taken  so  held,  and  in 
the  opinion  which  he  delivered  said :  The  issues  presented 
by  the  pleadings  do  not  render  necessary  a  construction  by 
the  court  of  the  act  of  congress  imposing  the  war  stamp  tax, 
nor  any  clause  of  it.  The  shippers  who  refused  to  furnish 
the  stamp  or  pay  the  cost  of  it  did  so  on  the  ground  that  the 
demand  thereof  was  an  unlawful  increase  of  the  maximum 
rates  prescribed  by  the  commission.  On  this  ground  the 
complaint  was  made  to  the  commission,  and  in  its  notice  to 
the  carrier  the  express  company's  action  is  referred  to  as 
^'thus  indirectly  increasing  thecost  of  transportation  beyond 
the  rate  fixed  therefor  by  the  commission."  When  the 
carrier  appeared  before  the  commission  in  obedience  to  the 
notice,  it  showed  cause,  etc.,  respectfully,  as  the  bill  avers, 
by  "denying  all  jurisdiction  in  the  premises  on  the  part,  of 
the  said  commissioners";  from  which  it  is  evident  that  the 
carrier  relied  on  the  act  of  congress  to  support  its  action. 
Thus  challenged,  the  commission  proceeded  to  discuss  and 
construe  the  act,  and,  in  effect,  held  that  it  did  not  affect 
their  power  and  duty  to  enforce  the  observance  of  the  rates 
which  they  had  prescribed.  And  later,  when  the  carrier, 
still  protesting,  applied  for  leave  to  increase  its  rates,  the 
commission  refused  the  leave,  and  adhered  to  its  judgment 
that  the  maximum  rates  which  it  had  prescribed  were  just 
and  reasonable,  and  should  be  enforced.  It  is  true,  but 
wholly  immaterial,  that  the  commissioners  held  and  expressed 
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the  view  that  the  war  revenue  act  imposes  the  tax  in  ques- 
tion exclusively  upon  the  carrier,  and  precludes  it  from 
relieving  itself  of  the  expense  of  affixing  and  canceling  the 
stamp  required  to  be  attached  to  each  bill  of  lading,  mani- 
fest, or  other  evidence  of  receipt,  by  passing  that  expense 
on  to  the  shipper,  and  requiring  him  to  submit  to  an 
increased  rate  to  that  extent.  This  construction  is  unsound, 
but,  as  we  have  just  said,  it  is  wholly  immaterial;  for  the 
act  of  congress  neither  prohibits  nor  authorizes  such  an 
increase  in  rates.  Neither  expressly  nor  by  implication 
does  it  contain  any  provision  on  that  subject.  Crawford  v. 
Hubbell  (April  16,  1900),  20  Sup.  Ct.  701,  Adv.  S.  U.  S. 
701,  44  L.  Ed.  — ;  Express  Co.  v.  Maynard  (April  16, 
1900),  20  Sup.  Ct.  695,  Adv.  S.  U.  S.  695,  44  L.  Ed.  — . 
But  the  laws  of  Georgia,  and  the  requirements  of  the  rail- 
road commission  in  pursuance  thereof  and  in  accord  there- 
with, while  the  limitations  of  the  fourteenth  amendment  of 
the  constitution  of  the  United  States  are  observed,  not  only 
affect,  but  control,  this  carrier  as  to  its  Georgia  business, 
and  prohibit  it  from  increasing  its  charges  beyond  the 
maximum  rates  prescribed  by  the  commission. 

There  is  nothing  in  the  bill  in  this  case  that  tends  to  show 
that  the  tariffs  of  rates  and  classification,  and  the  rules  pre- 
scribed by  the  commission,  and  now  sought  to  be  enforced  by 
it,  do  not  observe  the  limitations  of  the  consti- 
tution of  the  United  States.    The  one  substan-  ISSSlf!SSbit- 
tive  fact  which  the  bill  with  reasonable  accuracy  Afdm*  o?;tor 

•^     Bevenue  Stamps 

States  is  that  the  payment  of  the  tax  imposed  by  SiJ5S?nSd  by 
the  war  revenue  law,  as  required  by  the  order  g^**^"*"**"- 
of  the  railroad  commission,  will  aggregate  to  the 
Southern  Express  Company  in  the  state  of  Georgia  annually 
the  sum  of  $42,000,  which  is  repeated  further  on  in  this  lan- 
guage: "That  the  payments  for  said  stamps  thus  required 
to  be  made  as  a  part  of  the  rates  imposed  on  the  express 
company,  and  under  which  it  must  do  business,  by  the  order 
of  said  commission,  will  result  in  irreparable  damage  and 
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injury,  and  will  cause  a  diminution  of  income,  as  nearly  as 
can  be  ascertained,  of  forty  thousand  dollars  per  annum,  and 
a  loss  to  complainants,  in  a  decreased  value  of  their  shares, 
of  ten  thousand  dollars."  And  further  on  still  the  complain- 
ants again  repeat,  and  ''show  that  the  said  Southern  Express 
Company,  and  its  directors,  having  declared  their  intention 
to  do  so,  will  not  pay  the  said  revenue  tax  out  of  the  income 
and  profits  of  the  company,  and  will  thereby  diminish  the 
assets  of  the  company,  and  lessen  the  dividends  thereof,  and 
the  value  of  its  shares."  There  is  no  statement  whatever  of 
the  amount  of  income  of  the  company  from  its  Georgia  busi- 
ness (intrastate  business),  nor  from  its  other  business  (inter- 
state business),  nor  from  both  together,  either  gross  income 
or  net  income,  or  profits  of  the  company.  It  is  stated  simply 
that  the  tax  will  aggregate  in  the  state  of  Georgia  annually 
the  sum  of  $42,000,  and  that  this  will  cause  a  diminution  of 
the  income, — an  obvious  result  as  to  the  net  income.  But 
neither  the  substantive  fact  averred  nor  the  obvious  conclu- 
sion tends  to  show  that  the  commission  has  hitherto  trenched 
upon,  or  is  about  to  trench  upon,  the  limitations  of  the 
constitution,  and  thus  present  a  case  within  the  remedial 
jurisdiction  of  a  court  of  equity.  The  aggregate  amount  in 
the  state  of  Georgia  annually  of  the  war  revenue  tax,  as 
stated,  namely,  $42,000,  shows  the  number  of  shipments  by 
that  carrier  in  that  state  (whether  intrastate  alone  does  not 
appear)  of  $4,200,000  annually.  The  argument  of  the  pleader 
proceeds  and  shows  that  the  express  company  has  to  make 
its  own  arrangements  with  the  railroads  for  the  carrying  of 
its  freight  on  passenger  trains;  that  the  contracts  of  the 
express  company  with  the  railroad  companies  are  matters  of 
negotiation,  and  the  average  charge  of  the  railroads  is  50  per 
cent,  of  the  express  company's  gross  receipts;  that  it  costs 
the  express  company  43  per  cent,  of  its  receipts  to  do  its 
business,  and  this,  added  to  the  average  of  50  per  cent,  which 
must  be  paid  to  the  railroads,  makes  the  total  cost  to  the 
express  company  93  per  cent,  of  its  receipts;  that  considera- 
ble express  business  is  done  at  a  charge  of  10  cents  per  pack- 
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age,  and  a  very  large  proportion  of  its  intrastate  business  is 
done  at  a  charge  of  25  cents  per  package.  **Taking  ninety- 
three  per  cent,  from  the  charges,  and  there  is  left  a  margin  of 
seven-tenths  of  a  cent  on  the  10  cent  packages,  and  one  and 
three-quarters  of  a  cent  on  the  25  cent  packages.  If  the 
express  company  is  compelled  to  pay  one  cent  each  on  the 
receipts,  it  loses  three-tenths  of  a  cent  on  every  10  cent  pack- 
age, and  makes  only  three-quarters  of  a  cent  on  the  25  cent 
packages.  This  would  materially  reduce  the  very  moderate 
profit  of  the  business,  and  will  so  reduce  the  income  of  the 
company  as  to  lessen  any  dividends  payable  to  its  sharehold- 
ers, like  the  complainants."  The  argument  proceeds,  further, 
that  in  section  9  of  the  act  of  the  general  assrmbly  of  the  state 
of  Georgia  approved  December  24,  1896  (Pab.  Laws,  p.  28), 
to  levy  and  collect  a  tax  for  the  support  of  the  state  govern- 
ment for  the  years  1897  and  1898,  all  persons  and  companies 
doing  an  express  business,  and  charging  the  public  therefor, 
in  the  .state  of  Georgia,  were  required  to  pay  2  ^  per  cent,  on 
their  gross  receipts,  and  all  persons,  or  the  superintendent  or 
general  agent  of  each  express  company,  were  required  to  make 
a  quarterly  return,  under  oath,  in  the  form  therein  prescribed, 
under  the  penalty  of  indictment,  conviction,  and  punishment, 
pursuant  to  section  1039  of  volume  3  of  the  Code  of  1895,  and 
a  failure  to  pay  the  tax  will  subject  such  corporation  to  a  for- 
feiture of  its  charter.  We  notice  this  argument  only  to  say 
that  the  "considerable  express  business  done  at  a  charge  of 
10  cents  per  package''  is  not  affected  by  the  action  of  the 
commission,  because  a  reference  to  the  tariffs  prescribed  by 
it,  referred  to  in  the  bill  and  made  a  part  of  the  record,  shows 
that  the  lowest  maximum  rate  prescribed  therein  is  25  cents, 
and  the  adding  of  one  cent  to  the  10  cent  rate  would  not  make 
a  rate  in  excess  of  that  allowed  by  the  commission's  tariff. 
We  suggest,  further,  that  the  argument  shows  no  reason  why 
the  tax  imposed  by  the  government  of  the  United  States  should 
be  added  to  the  commission's  rates  that  does  not  apply  with 
at  least  equal  force  to  the  tax  oiiyi  per  cent,  on  their  gross 
receipts  which  the  state  government  is  shown  to  have  levied. 
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We  say  with  at  least  equal  force ;  we  think  with  greater  force, 
because  this  last  tax  would  adjust  itself  to  the  shipments  uni- 
formly, and  one  who  shipped  a  small  package,  or  a  package 
for  a  short  distance,  for  the  rate  of  10  cents,  would  not  be 
required  to  pay  as  much  as  one  who  shipped  a  larger  package 
for  a  longer  distance  at  the  maximum  rate  shown  in  the  com- 
mission's tariffs  of  $1.40  per  hundred  pounds.  The  increase 
made  on  this  basis  would  be  uniform,  and  not  unjustly  dis- 
criminative between  shippers ;  while  the  increase  which  the 
carrier  proposes  to  make  by  adding  the  tax  imposed  by  the 
war  revenue  act  does  manifestly  discriminate,  largely  and 
unjustly,  between  the  shipper  of  a  small  package  for  a  short 
distance  at  a  low  rate  and  the  shipper  of  a  larger  package  the 
longer  distance  at  the  larger  rate.  Though  each  shipper  is 
charged  one  cent,  the  relation  of  this  charge  to  the  service  is 
unequal.  Further,  it  does  not  appear  but  that  the  50  per 
cent,  of  the  express  company's  gross  receipts  which  the  rail- 
roads impose  upon  it  by  negotiation,  and  which  charge  more 
largely  diminishes  the  revenues  of  the  express  carrier,  should 
not,  with  equal  justice  and  reason,  be  added  to  the  maximum 
rates  prescribed  by  the  commission.  This  is  absurd,  and  is 
suggested  only  to  illustrate  the  utter  want  of  force  in  the 
argumentative  pleading  which  the  bill  attempts  to  put  in  the 
place  of  a  showing  of  substantive  facts. 

It  seems  clear  to  us  that  the  bill  makes  no  case  for  the 
interference  of  a  court  of  equity  to  restrain  the  action  of  the 
railroad  commission  of  Georgia,  and  that  the  demurrer, 
though  some  of  its  special  grounds  which  we  have  not  recited 
may  have  been  not  well  taken,  should  have  been  sustained. 
This  disposes  of  the  appeal  and  of  the  cross  appeal. 

It  is  therefore  ordered  that  the  decree  of  the  circuit  court 
be,  and  the  same  is  hereby,  reversed,  and  that  the  suit  be» 
and  is  hereby,  dismissed,  at  the  costs  of  the  complainants. 

(June  16,  1900.) 

Shelby,  Circuit  Judge.  I  respectfully  dissent  from  the 
opinion  of  the  court  in  this  case.     The  opinion  concludes 
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with  the  proposition  that  the  demurrer  to  the  bill  should  have 
been  sustained.  No  decree  was  rendered  by  the  circuit  court 
either  overruling  or  sustaining  the  demurrer.  It  is  true  that 
errors  are  assigned  predicated  upon  the  failure  of  the  circuit 
court  to  sustain  the  demurrer  to  the  bill,  but,  in  advance  of 
a  decree  on  the  demurrer,  no  question,  I  think,  is  raised  in 
that  regard  for  review  here.  The  court,  after  holding  in  the 
opinion  that  the  demurrer  should  have  been  sustained,  directs 
that  the  bill  be  dismissed.  If  the  bill,  on  a  hearing  on  the 
special  demurrers,  had  been  found  deficient  in  its  statement 
of  facts,  it  is  usual,  and  it  would  have  been  proper,  to  allow 
amendment.  The  bill  should  not,  I  think,  be  dismissed  by 
this  court  for  defects  in  the  statement  of  facts,  pointed  out 
by  special  demurrers,  before  the  demurrers  are  decided  by  the 
circuit  court.  The  decree  appealed  from,  rendered  on  March 
7,  1899,  is  given  in  the  footnote.^  Judge  Speer's  opinion  is 
reported  in  92  Fed.  714.  I  think  the  decree  is  sustained  by 
the  authorities  cited  in  the  opinion,  and  that  it  should  be 
aifirmed. 

1  Sfber,  District  Judge.  The  above-stated  cause  having  been 
duly  assigned  for  hearing  on  the  application  for  temporary  injunction 
at  Augusta,  in  said  district,  on  the  10th  day  of  February,  1899,  and 
the  parties  having  been  fully  heard  on  the  bill  and  the  demurrer 
thereto,  and  the  court  having  taken  time  for  advisement,  it  is  now, 
upon  consideration,  ordered,  adjudged,  and  decreed  that  the  prayer 
that  the  Southern  Express  Company  be  enjoined  from  voluntarily 
paying  the  war  stamp  tax  in  question  be,  and  the  same  is  hereby, 
denied.  Ordered,  adjudged,  and  decreed,  further,  that  the  defendant 
the  railroad  commission  of  Georgia,  and  each  member  thereof,  to  wit, 
the  individual  defendants,  Leander  N.  Trammell,  Thomas  C.  Cren- 
shaw, Jr.,  and  Spencer  R.  Atkinson,  be,  and  the  same  are  hereby, 
enjoined  from  any  and  all  order,  direction,  action,  or  legal  steps  insti- 
tuting, or  tending  to  institute,  and  from  any  and  all  proceedings  for 
the  recovery  of  the  penalties  named  in  the  statute  of  Georgia  in  that 
behalf  to  enforce  compliance  with  its  said  order  against  the  Southern 
Express  Company,  its  officers  or  agents,  as  threatened  in  the  order  of 
said  commission  dated  August  2,  1898,  for  the  reason  that  said  order 
is  nuU  and  void,  and  said  commission  has  no  jurisdiction  to  adjudge 
and  designate  the  party  who  shall  pay  said  tax.  Ordered,  further, 
that  the  cause  proceed  as  usual  in  equity. 
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The  seventh  paragraph  of  the  bill  shows  the  order  made 
by  the  railroad  commission,  and  why  it  was  made : 

'*That  certain  citizens  of  Georgia  refused  to  furnish  the 
stamps  to  be  attached  to  the  receipts  or  bills  of  lading,  or  to 
pay  for  the  same,  if  furnished  by  the  express  company,  and 
thereupon  complained  to  the  railroad  commission  of  the 
state  of  Georgia,  to  wit,  the  said  Trammell,  Crenshaw,  and 
Atkinson,  who  on  July  11,  1898,  issued  an  order  as  follows : 
'It  being  represented  to  the  railroad  commission  of  Georgia 
that  the  Southern  Express  Company,  a  corporation  engaged 
as  an  express  company  within  this  state  in  the  business 
of  a  common  carrier  of  goods  and  merchandise  for  hire,  since 
the  passage  by  the  federal  congress  of  an  act  approved  June 
13,  1898,  entitled  ''An  act  to  provide  ways  and  means  to 
meet  war  expenditures,  and  for  other  purposes,"  has  exacted, 
and  continues  to  exact,  from  the  shippers,  as  a  condition  prec- 
edent to  forwarding  any  goods  tendered  to  it  for  transporta- 
tion between  points  within  this  state,  the  payment  of  a 
special  tax  upon  such  shipments  imposed  by  said  act,  thus 
indirectly  increasing  the  cost  of  transportation  beyond  the 
rate  fixed  therefor  by  this  commission,  it  is  ordered  that  the 
Southern  Express  Company  do  appear  before  this  commis- 
sion on  the  18th  day  of  July,  1898,  then  and  there  to  show 
cause,  if  any  it  can,  why  it  should  not  be  held  to  have  violated 
the  rules  and  regulations  of  this  commission  by  the  exactions 
or  overcharges  as  aforesaid,  and  why  suit  should  not  be 
instituted  against  it  in  every  case  of  such  overcharges  for 
the  recovery  of  the  penalty  provided  by  law  for  such  illegal 
act.'  Cause  was  shown  respectfully  denying  all  jurisdiction 
in  the  premises  on  the  part  of  said  commission,  who  on 
August  2,  1898,  ordered  and  directed  the  said  stamp  tax  to 
be  furnished,  attached,  canceled,  and  paid  by  the  said 
Southern  Express  Company  alone,  and  not  by  the  shippers^ 
in  whole  or  in  part/' 

The  purport  and  effect  of  the  order  is  to  so  construe  the 
act  of  congress  of  July  13,  1898,  as  to  make  it  incumbent  on 
the  express  company  to  pay  the  tax  therein  prescribed,  and 
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to  hold  that  the  express  company  cannot  cast  the  burden  of 
the  tax  on  the  shipper  without  making  the  rates  unreasonable, 
and  exceeding  the  rate  of  charges  previously  fixed  by  the 
railroad  commission.  In  the  case  of  Express  Co.  v.  May- 
nard  (decided  April  16,  1900),  20  Sup.  Ct.  695,  Adv.  S.  U. 
S.  695,  44  I^.  Ed. — ,  the  supreme  court  holds  that  there  is 
nothing  in  the  act  of  congress  levying  the  tax  that  prevents 
the  express  company  from  adding  the  tax  to  the  charges 
made  by  it. 

The  order  was  unquestionably  made  by  the  railroad  com  - 
mission  on  the  theory  that  the  act  of  congress  required  the 
Southern  Express  Company  to  pay  the  tax,  and  that  it  for- 
bade the  company  to  shift  the  burden  on  the  shipper.  The 
supreme  court  in  the  case  cited  has  not  construed  the  act  of 
congress  on  the  question  as  to  who  is  required  to  pay  the  tax, 
but  it  has  decided  that,  conceding  that  the  act  requires  the 
express  company  to  pay  it,  there  is  nothing  in  the  act  to  pre- 
vent the  company  from  casting  the  burden  of  the  tax  on  the 
shipper.  The  rates  charged  by  the  express  company  were 
prescribed  as  reasonable  by  the  railroad  commission  of 
Georgia.  The  complaint  in  the  order  of  July  11,  1898,  is 
that  the  express  company  has  required  the  shippers  to  pay 
the  special  tax,  "thus  indirectly  increasing  the  cost  of  trans- 
portation beyond  the  rate  therefor  fixed  by  the  commission.*' 
The  authority  conferred  on  the  railroad  commission  is  to  fix 
reasonable  rates.  The  order  of  the  commission  cannot  be 
justified  on  the  theory  that  the  charges  of  the  express  com- 
pany, with  the  taxes  added,  are  unreasonable.  If  the  rate 
which  the  commission  has  fixed  was  reasonable,  it  certainly 
does  not  make  it  unreasonable  to  add  to  it  the  increased  cost 
of  transportation  caused  by  the  act  of  congress.  As  the 
commission  fixed  the  rate,  the  order  complained  of  must 
have  been  made  on  the  assumption  that  the  act  of  congress 
places  the  tax  on  the  express  company,  .and  deprives  it  of 
the  right  to  shift  the  burden  by  contract. 

In  Express  Co.  v.  Maynard,  supra^  the  supreme  court  said  : 
**  As  there  was  no  allegation  that  the  rates  existing  prior  to 
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the  imposition  of  the  one  cent  stamp  tax  were  unreasonable* 
it  would  follow  that  the  rates  which  were  otherwise  reason- 
able were  decided  not  to  be  so  solely  because  there  was  added 
to  the  charge  for  each  package  the  exact  amount  of  the  in- 
creased cost  for  transporting  the  package,  occasioned  as  to 
each  package  by  the  specific  imposition  on  each  by  the  act 
of  congress  of  the  one  cent  stamp  tax.  But,  to  cause  rates 
which  were  conceded  to  be  reasonable  to  become  unreason- 
able because  alone  of  such  increased  charge,  the  assumption 
must  be  made  that  the  act  of  congress  not  only  imposed  the 
burden  of  the  tax  solely  on  the  express  company,  but  also 
forbade  its  shifting  the  same  by  any  and  every  method.'* 

The  order  of  the  railroad  commission  prescribes  who  shall 
pay  the  tax  and  who  shall  not  pay  it,  and,  in  effect,  prevents 
any  contract  between  the  shipper  and  the  carrier  in  reference 
to  the  payment  of  the  tax.  This  order  is  evidently  based  on 
an  erroneous  construction  of  the  act  of  congress.  It  is 
assumed  by  the  commission  that  the  act  requires  the  express 
company  to  pay  the  tax,  and  forbids  the  express  company 
from  making  any  agreement  which  shifts  the  burden  upon 
the  shipper.  A  brief  quotation  from  the  case  last  cited  will 
show  the  conclusion  of  the  supreme  court  on  this  point : 

**A  tax  rests  upon  real  estate.  Can  it  be  said  that  by 
the  law  imposing  such  a  tax  it  was  intended  to  prevent  the 
owner  of  real  property  from  taking  into  consideration  the 
amount  of  a  tax  thereon,  in  determining  the  rent  which  is  to 
be  exacted  by  him?  A  tax  is  imposed  upon  stock  in  trade. 
Must  it  be  held  that  the  purpose  of  such  a  law  is  to  regulate 
the  price  at  which  the  goods  shall  be  sold,  and  restrain  the 
merchant,  therefore,  from  distributing  the  sum  of  the  tax  in 
the  price  charged  for  his  merchandise?  As  the  means  by 
which  the  burden  of  taxes  may  be  shifted  are  as  multiform 
and  as  various  as  is  the  power  to  contract  itself,  it  follows 
that  the  argument  relied  on,  if  adopted,  would  control  almost 
every  conceivable  form  of  contract,  and  render  them  void  if 
they  had  the  result  stated.  Thus,  the  price  of  all  property, 
the  result  of  all  production,  the  sum  of  all  wages,  would  be 


Am  &  Enf?  CARRIERS  OF  FREIGHT  489 

RCas 

Trammell  v,  Dinsmore 

controlled  irrevocably  by  a  law  levying:  taxes,  if  such  a  law 
forbade  a  shifting  of  the  burden  of  the  tax,  and  avoided  all 
acts  which  brought  about  that  result.  It  cannot  be  doubted 
that  to  adopt,  by  implication,  the  view  pressed  upon  us, 
would  be  to  virtually  destroy  all  freedom  of  contract,  and  its 
final  analysis  would  deny  the  existence  of  all  rights  of  prop- 
erty." 

The  order  made  by  the  commission  and  enjoined  by  the 
circuit  court  cannot  be  held  to  be  one  fixing  reasonable  rates 
to  be  charged  by  the  express  company.  The  commission 
had  already  performed  that  duty.  If,  in  view  of  changed 
conditions,  the  commission  had  made  a  new  schedule  of 
charges,  and  in  doing  so  had  not  exceeded  its  authority, 
there  would  be  no  cause  of  complaint.  But  the  order  cannot 
be  treated  as  one  fixing  a  new  schedule  of  charges.  The 
one  formerly  fixed  remains  unchanged,  and  the  present  order, 
in  effect,  says  to  the  express  company :  *'You  shall  not  re- 
quire the  shipper  of  packages  to  pay  the  one  cent  tax.  You 
shall  not  contract  with  him  to  secure  its  payment  by  him. 
You  shall  furnish,  attach,  and  cancel  the  stamp.  The  ship- 
per shall  not  do  it,  in  whole  or  in  part."  The  order  is  one 
forbidding  certain  contracts  prior  to  the  shipment  of  the 
goods  by  the  express  company.  The  express  company  is 
to  be  subjected  to  the  suits  and  penalties,  not  for  violating 
any  new  schedule  prescribed,  but  for  the  making  of  contracts 
which  shift  the  burden  of  the  tax.  The  railroad  commis- 
sion seeks  to  accomplish  by  its  order  what  was  done  by  the 
writ  of  mandamus  by  the  state  courts  in  Michigan.  But  the 
supreme  court,  in  reversing  the  decree  of  the  supreme  court 
of  Michigan,  has,  it  seems  to  me,  established  a  construction 
of  the  act  of  congress  in  direct  conflict  with  the  theory  on 
which  the  railroad  commission  of  Georgia  acted.  Express 
Co.  z/.  Maynard,  supra. 

I  think  that  the  circuit  court  was  right  in  holding  that  the 
''railroad  commission  had  no  jurisdiction  to  adjudge  and  des- 
ignate the  party  who  shall  pay  the  tax."  The  order  made 
by  the  commission  requires  ''the  stamp  tax  to  be  furnished, 
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attached,  canceled,  and  paid  by  the  Southern  Express  Com- 
pany alone,  and  not  by  the  shippers,  in  whole  or  in  part."^ 
In  effect,  the  command  is  that  the  express  company  shall 
pay  it,  and  that  the  shipper  shall  pay  no  part  of  it,  and  that 
the  shipper  and  the  carrier  shall  not  be  permitted  to  make 
any  contract  for  its  payment,  in  whole  or  in  part,  by  the 
shipper. 

I  concur  in  the  views  expressed  by  the  court  that  a  state 
has  power  to  prescribe  the  charges  of  public  carriers  for  the 
carriage  within  the  state  of  persons  and  merchandise.  This 
power  is,  of  coarse,  subject  to  the  limitation  that  the  carriage 
cannot  be  required  without  reward,  or  upon  conditions 
amounting  to  the  taking  of  property  for  public  use  without 
just  compensation.  I  do  not  deny  or  question  the  right  of 
the  state  to  tax,  control,  and  regulate,  subject  to  constitu- 
tional limitations,  any  business  carried  on  by  corporations 
or  individuals  within  its  limits.  Conceding  all  this,  where 
does  the  commission  get  the  right  to  say  who  shall  and  wha 
shall  not  pay  a  federal  tax?  It  is  the  theory  of  our  system 
of  government  that  the  state  and  the  nation  alike  are  to  exer- 
cise their  powers,  respectively,  each  without  hindrance  from 
the  other.  This  theory,  by  necessary  implication,  excludes 
wholly  any  interference  by  either  with  an  independent  exer- 
cise by  the  other  of  its  constitutional  powers.  Cooley,  Tax*n 
(2d  Kd.)  83.  The  state  tribunals  must,  in  proper  cases, 
construe  federal  laws,  subject  to  the  final  decision  of  the 
supreme  court ;  but  neither  the  legislature  of  a  state,  nor  a 
commission  created  by  it,  has  authority  to  make  laws  or 
orders  directing  who  shall  or  shall  who  not  pay  a  tax  constitu- 
tionally levied  by  the  United  States.  Surely,  such  orders 
cannot  be  valid  in  cases  where  they  would  tend  to  embarrass 
the  government  in  the  collection  of  the  tax.  The  order  in 
question  does  not  purport  to  be  one  regulating  the  charges  to 
be  made  by  the  express  company.  It  is,  in  terms,  one  lay- 
ing down  a  rule  as  to  who  shall  and  who  shall  not  pay  a 
stamp  tax  to  the  United  States.  It  is  applicable  to  all  pack- 
ages, whether  or  not  the  stamp,  if  treated  as  an  additional 


Am  &  Eng  CARRIERS  OF  FREIGHT  491 

RCaa 

Trammell  v,  Dinsmore 

charge,  makes  the  whole  charg^e  exceed  the  rates  previously 
fixed  by  the  commission.  The  order,  it  seems  to  me,  not 
only  embodies  an  erroneous  construction  of  the  revenue  law, 
but  its  enforcement  may  materially  interfere  with  the  coUec  - 
tion  of  the  tax.  The  question  of  the  taxing^  powers  of  the 
states,  as  their  exercise  has  affected  the  functions  of  the  fed- 
eral government,  has  often  been  considered  by  the  supreme 
court,  and  the  right  of  the  states  to  impede  or  embarrass  the 
constitutional  operations  of  the  general  government,  or  the 
rights  of  its  citizens,-  by  levying  taxes,  has  been  always 
denied.  Crandall  v.  Nevada,  6  Wall.  35,  18  L.  Hd.  744.  If 
the  states  can  interfere  by  prescribing  regulations  as  to  the 
collection  of  the  revenues  of  the  federal  government,  and  can 
say  who  shall  and  who  shall  not  pay  a  prescribed  tax,  and 
forbid  contracts  between  citizens  in  reference  to  it  which  are 
permissible  under  the  statute  creating  the  tax,  then  the  states 
have  the  right  and  power  to  embarrass  and  impede  at  a  vital 
point  the  operations  of  the  general  government.  The  same 
policy  and  law  which  forbids  the  states  to  tax  the  instrumen- 
talities of  the  federal  government  should  deprive  them  of  the 
power  to  embarrass,  prevent,  or  regulate  the  collection  of 
revenues  levied  under  its  constitutional  powers. 

The  supreme  court  has  said  on  two  occasions.  Chief 
Justice  Marshai<i<  delivering  the  opinions,  that  "the  states 
have  no  power,  by  taxation  or  otherwise,  to  retard,  impede, 
burden,  or  in  any  manner  control  the  operations  of  the  con- 
stitutional laws  enacted  by  congress  to  carry  into  execution 
the  powers  vested  in  the  general  government."  McCulloch 
V.  Maryland,  4  Wheat.  316,  4  L.  Ed.  579;  Weston  v.  City 
Council  of  Charleston,  2  Pet.  449,  7  L.  Ed.  481.  Is  it  not 
clear  that  the  order  of  the  railroad  commission  seeks  ''to  con- 
trol the  operation*'  of  the  law  enacted  by  congress?  It  point- 
edly says  who  shall  and  who  shall  not  pay  the  tax  levied  by 
the  act.  It  forbids  lawful  contracts  on  the  subject.  It 
impedes  the  collection  of  the  tax  by  saying  that  it  shall  not 
be  paid  by  certain  persons  who  otherwise  might  pay  it.  If 
the  state  can  create  a  commission  to  make  the  order  in  ques- 
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tion,  has  it  not  equal  authority  to  regulate  by  statutes  and 
commissions  the  attaching,  canceling,  and  furnishing  of  the 
stamps  on  checks,  conveyances,  leases,  and  other  instru- 
ments, and  on  patent  medicines,  matches,  and  other  articles 
taxed  by  the  statute? 

If  the  administration  of  the  United  States  revenue  laws  is 
subject  to  state  supervision,  is  there  any  reason  why  the  post 
offices  within  the  state  and  the  stamps  there  used  should 
escape  the  same  jurisdiction?  If,  for  some  reason  not  appar- 
ent to  me,  it  be  true  that  the  commission  may  control  and 
regulate  the  payment  of  the  tax,  it  must  be  done  within  legal 
restrictions.  The  commission  cannot  be  permitted  to  make 
orders  construing  the  federal  statute  which,  in  effect,  deprive 
the  express  company  of  its  property  without  due  process  of 
law,  or  which  force  it  to  carry  without  compensation.  In 
other  words,  when  the  commission  fixes  rates  by  regulating 
federal  taxation,  it  must  keep  within  the  same  limits  that 
would  govern  if  it  sought  to  perform  its  functions  by  direct 
action.  The  bill  in  this  case  shows  that  reasonable  rates  had 
been  previously  fixed.  It  shows  that  the  subsequent  order 
complained  of  will  cause  loss  to  the  express  company  of 
$42,000  annually  on  its  business  in  Georgia;  that  is,  that 
the  express  company  must  do  business  receiving  $42 ,000  less 
each  year  than  it  would  receive  if  paid  at  the  reasonable  rates 
fixed  by  the  commission.  The  bill  also  shows  that,  applying 
the  last  order  of  the  commission  to  the  rates  now  charged  by 
the  express  company,  some  of  which  are  below  the  schedule 
of  the  commission,  part  of  the  express  company's  business 
will  be  done  at  an  actual  loss.  The  demurrers,  if  we  are  to 
consider  them  before  a  decree  on  them  by  the  circuit  court, 
admit  the  averments  of  the  bill.  These  averments,  I  think, 
are  sufficient  to  sustain  and  authorize  the  preliminary  injunc- 
tion. I  am  of  opinion,  therefore,  that  the  bill  should  not  be 
dismissed. 


Am  &  Eng  CARRIERS  OF  PASSENGERS  493 

RCas 

Chicago,  etc.,  Ry.  Co.  v.  Wood 


Chicago,  R.  I.  &  P.  Ry.  Co. 

V. 

Wood. 

{Circuit  Court  of  Appeals,  Eighth  Circuit,  Oct,  24,  /goo.) 

Injury  to  Passenger — Failure  to  Light  Station — Effect  of  Intention 
to  Remain  at  Station  an  Unreasonable  Time.* — In  an  action  against 
a  railroad  company  for  injury  to  its  passenger  alleged  to  have 
resulted  from  defendant's  failure  to  properly  light  its  station  and 
station  platform,  the  fact  that  the  passenger,  before  she  was  injured, 
and  immediately  after  she  had  left  the  car,  had  formed  the  resolu- 
tion of  remaining  in  the  station  for  an  unreasonable  length  of  time 
was  immaterial,  as  it  could  not  have  been  an  excuse  for  the  com- 
pany's failure  to  perform  its  duty  to  the  passenger  during  the  time 
the  relation  of  carrier  and  passenger  continued. 

Srror  by  defendant  to  the  circuit  court  of  the  United 
States  for  the  district  of  Kansas.     Affirmed. 

J.  D.  McFarland  {M.  A.  Low  and  W.  F.  Evans,  on  the 
brief),  for  plaintiff  in  error. 

J.D,  Houston,  C.  H,  Brooks,  and  E,  N.  Smith,  for  defend- 
ant in  error. 

Before  Caldwei^l,  Sanborn,  and  Thayer,  Circuit  Judges. 

Caldwei^i*,  Circuit  Judge.  Nancy  A.  Wood,  the  plaintiff 
below  and  defendant  in  error,  was  a  passenger  on  one  of  the 
regular  passenger  trains  on  the  Chicago,  Rock  Island  & 
Pacific  Railway  Company,  the  defendant  below  and  plaintiff 
in  error,  from  Kansas  City  to  Whitewater,  a  regular  station 
on  the  defendant's  road.  The  train  bearing  Mrs.  Wood 
arrived  at  Whitewater  Station  about  4  o'clock  on  a  foggy, 
misty  morning,  while  it  was  very  dark.  By  the  aid  of  the 
light  afforded  by  the  train  she  got  off  the  car  and  entered  the 

*See  notes  at  end  of  case. 
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Station.  There  was  no  station  agent  at  the  station,  and  no 
light  in  the  station  or  on  the  platform  or  elsewhere,  and  when 
the  train  pulled  out  she  was  left  in  utter  darkness.  The  plat- 
form of  the  station  was  three  feet  above  the  ground,  and 
extended  around  the  building,  and  had  no  railing.  Immedi- 
ately after  entering  the  station,  Mrs.  Wood  had  occasion  to 
seek  a  water-closet,  and  while  proceeding  cautiously  in  the 
dark  to  find  one,  and  without  any  negligence  on  her  part, 
she  fell  from  the  platform  to  the  ground,  and  sustained  the 
injuries  complained  of.  We  do  not  understand  that  it  is  con- 
troverted that  it  was  the  duty  of  the  railway  company  to 
have  an  agent  at  its  station,  and  to  have  its  station  and  plat- 
fornl  lighted,  and  to  provide  a  water-closet  accessible  to  its 
passengers  without  risk  or  danger.  The  defense  in  the  case 
is  this:  Mrs.  Wood  testified  that  at  or  before  the  time  the 
train  arrived  at  the  station  she  had  made  up  her  mind  not 
to  leave  the  station,  and  go  forth  in  the  darkness  to  find  the 
residence  of  the  friend  she  had  come  to  visit ;  and  the  conten- 
tion of  the  railway  company  is  that  this  mental  resolution  to 
remain  in  the  station  until  daylight  terminated  the  relation 
of  carrier  and  passenger  at  once,  and  that  she  cannot  recover 
for  injury  resulting  from  the  negligence  of  the  railway  com- 
pany, although  it  occurred  immediately  after  she  entered  the 
station,  and  before  she  had  had  a  reasonable  time  to  leave  it. 
The  refusal  of  the  circuit  court  to  take  this  view  of  the  law 
is  assigned  for  error. 

Assuming,  but  not  deciding,  that  Mrs.  Wood  would  have 
had  no  right  to  remain  in  the  station  in  the  character  of  a  pas- 
senger until  daylight,  she  did  have  the  right  to  remain  there 
and  enjoy  all  the  privileges  and  protection  due  to  a  passenger 
for  a  reasonable  time,  under  all  the  circumstances,  after 
alighting  from  the  car.  Confessedly  that  time  had  not  elapsed 
when  she  received  her  injury,  and  it  is  wholly  immaterial  to 
inquire,  therefore,  whether  it  might  not  have  elapsed  at  some 
later  time  after  she  had  received  her  injury.  She  has  a  right 
to  stand  on  her  undoubted  legal  rights  as  they  stood  at  the 
time  she  received  her  injury.     She  is  not  to  be  deprived  of 
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these  rights  upon  a  suggestion  that  she  might  have  remained 
at  the  station  long  enough  to  dissolve  the  relation  of  carrier 
and  passenger.  It  is  enough  to  say  that  that  relation  had 
not  terminated  when  she  received  her  injury.  A  formed  res- 
olution to  remain  in  a  station  for  an  unreasonable  length  of 
time  after  leaving  the  car  does  not  excuse  the  company  from 
performing  its  duty  to  a  passenger  during  the  time  the  rela- 
tion of  carrier  and  passenger*  continues,  or,  in  other  words, 
until  the  passenger  has  had  a  reasonable  time,  under  all  the 
circumstances,  to  leave  the  station.  That  time  the  plaintiff  had 
not  had  when  she  received  her  injury.  It  not  being  necessary 
to  the  decision  of  the  case,  we  express  no  opinion  on  the 
question  whether,  upon  the  facts  of  this  case,  Mrs.  Wood 
would  not  have  enjoyed  the  rights  of  a  passenger  in  the  sta  - 
tion  if  she  had  remained  there  until  daylight.  The  judgment 
of  the  circuit  court  is  affirmed. 


NOTES. 

Duty  of  Carrier  to  Light  Station  Premises.— It  is  the  duty  of  a 
company  to  keep  lights  at  proper  times  at  its  depots,  approaches,  and 
other  places  connected  therewith,  which  are  likely  to  be  visited  by 
passengers  and  persons  lawfully  on  the  premises ;  and  a  negligent 
omission  of  such  duty,  causing  injury,  will  entitle  the  injured  party, 
without  fault  on  his  part,  to  damages. 

United  States, — Seymour  ».  Chicago,  etc.,  R.  Co.,  3  Biss.  43. 

Alabama, — Alabama  G.  S.  R.  Co.  v,  Arnold,  84  Ala.  159,  35  Am.  & 
Eng.  R.  Cas.  466,  5  Am.  St.  Rep.  354 ;  Ensley  R.  Co.  v,  Chewning, 
93  Ala.  24. 

Arkansas, — Fordyce  v,  Merrill,  49  Ark.  277 ;  St.  Louis,  etc.,  R.  Co. 
V,  White,  48  Ark.  495,  30  Am.  &  Kng.  R.  Cas.  545. 

Illinois.— llMnoiB,  etc.,  R.  Co.  v,  G^odfrey,  71  111.  500. 

Indiana, — Chicago,  etc.,  R.  Co.  v,  Wilson,  63  Ind.  167;  Indiana,  , 
etc.,  R.  Co.    V,  Hudecoon,  13  Ind.  625;  Louisville,  etc.,  R.  Co.  v, 
Lucas,  119  Ind.  583 ;  New  York,  C.  &  St.  L.  R.  Co.  v,  Doane  (Ind.), 
1  L.  R.  A.  157. 

/(^ze^a.— McDonald  v,  Chicago  A  N.  W.  R.  Co.,  26  Iowa  125,  29  Iowa 
170. 

Kentucky, —B^nn^tt  v,  Louisville  &  Nashville  R.  R.  Co.  (Ky.),  1 
Am.  &  Eng.  R.  Cas.  71 ;  Louisville,  etc.,  R.  R.  Co.  v.  Wolfe  (Ky.),  5 
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Am.  &  Eng.  R.  Cas.  625;  Moses  v,  Louisville,  etc.,  R.  Co.,  39  La. 
Ann.  649,  30  Am.  &  Eng.  R.  Cas.  556,  4  Am.  St.  Rep.  231. 

Louisiana. — Peniston  v,  Chicago,  etc.,  R.  Co.,  34  La.  Ann.  777,  44 
Am.  Rep.  444;  Reynolds  v.  Texas,  etc.,  R.  Co.,  37  La.  Ann.  697. 

Maine, — Knight  v,  Portland,  etc.,  R.  R.  Co.,  56  Me.  234. 

Massachusetts,— '^exiX.YtoxXYi  v.  Eastern  R.  Co.,  143  Mass.  248. 

Minnesota,— ^yxexL^xxxzxLXi  v,  St.  Paul,  etc.,  R.  Co.,  32  Minn.  390, 18 
Am.  &  Eng.  R.  Cas.  153. 

^wjowrz.— Stafford  v,  Hannibal  &  St.  J.  R.  Co.,  4  West  Rep.  790, 
22  Mo.  App.  333. 

New  yic?r>fe.— Hulbert  v.  New  York,  etc.,  R.  Co.,  40  N.  Y.  145 ;  Jar- 
vis  V,  Brooklyn  El.  R.  Co.,  133  N.  Y.  623 ;  Osborn  v.  Union  Ferry  Co., 
53  Barb.  (N.  Y.)  629. 

(9AzV7.— Pittsburg,  etc.,  R.  R.  Co.  v,  Brigham,  29  Ohio  St.  374. 

Texas, — Galveston,  etc.,  R.  Co.  v,  Thomsberry  (Tex.),  17  S.  W. 
Rep.  521;  Rozwadosfskie  v.  International,  etc.,  R.  Co.,  1  Tex.  Civ. 
App.  487 ;  Stewart  v,  T.  &  G.  N.  R.  R.  Co.  (Tex.),  2  Am.  A  Eng.  R. 
Cas.  497. 

Vermont. — Beard  v,  Connecticut,  etc.,  R.  Co.,  48  Vt.  101. 

Wisconsin, — Patten  v,  Chicago,  etc.,  R.  Co.,  32  Wis.  524. 

England,— "toom^j  v,  London,  B.  &  S.  C.  R.  Co.,  3  C.  B.  N.  S.  146; 
Camman  v.  Eastern  Counties  R.  Co.,  4  Hurlst.  &  N.  781 ;  Birkett  v. 
Whitehaven  Junction  R.  Co.,  4  Hurlst.  &  N.  730;  Nicholson  v,  Lan- 
cashire &  Y.  R.  Co.,  34  L.  J.  N.  S.  Exch.  84 ;  Martin  v.  Great  North- 
ern R.  Co.,  16  C.  B.  179,  81  E.  C.  L.  177  ;  Foy  v,  London,  B.  &  S.  C. 
R.  Co.,  18  C.  B.  N.  S.  225. 

To  Whom  Duty  Is  Owed. — A  railroad  company  is  also  liable  for  an 
injury  from  such  cause,  occasioned  to  parties  at  the  station  who  are 
speeding  or  welcoming  friends  departing  or  arriving  by  the  com- 
pany's trains.  Lucas  v.  New  Bedford,  etc.,  R.  Co.,  6  Gray  64  ;  Keo- 
kuk Packet  Co.  v,  Henry,  50  111.  264;  Doss  v,  Missouri,  etc.,  R.  Co., 
59  Mo.  27;  Langan  v,  St.  Louis,  etc.,  R.  Co.,  3  Am.  &  Eng.  R.  Cas. 
355;  McKone  v,  Michigan  Central  R.  Co.,  13  Am.  &  Eng.  R.  Cas.  29. 

Persons  who  have  business  with  the  company  at  the  stations,  such 
as  loading  or  unloading  freight,  are  entitled  to  protection,  and  may 
recover  for  an  injury  occasioned  by  the  unsafe  condition  of  the  build- 
ing, or  a  failure  to  light  it  properly.  Wright  v,  London  &  N.  W.  R. 
Co.,  L.  R.,  10  Q.  B.  298;  Holmes  v.  North  Eastern  R.  Co.,  L.  R.,  4 
Exch.  254;  Louisville  &  N.  R.  Co.  v,  Wolfe,  5  Am.  &  Eng.  R.  Cas. 
625 ;  Toledo,  W.  &  W.  R.  Co.  v,  Grush,  67  111.  262 ;  Tobin  v,  Portland 
S.  &  P.  R.  Co.,  59  Me.  183. 

Where  a  railroad  company  permits  an  express  company  to  use 
its  offices  and  platforms,  it  will  be  liable  to  one  who  is  injured  by  fall- 
ing from  a  platform,  which  is  not  sufficiently  lighted,  while  engaged 
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in  business  with  the  express  companj.    Smith  v,  Texas  &  P.  R.  Co., 
2  Tex.  Unrep.  Cas.  329. 

There  is,  however,  no  liability  to  parties  who  are  mere  trespassers 
in  and  about  the  station.  Baltimore  A  Ohio  R.  Co.  v,  Schwindling*, 
S  Am.  &  Kng.  R.  Cas.  544.  Or  to  parties  who  have  no  business  there. 
Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v,  Bingham,  29  Ohio  St.  364 ;  GiUes 
V.  Pennsylvania  R.  R.  Co.,  59  Pa.  St.  129.  Or  to  passengers  who 
come  into  the  station  an  unreasonable  time  before  the  train  on  which 
they  intend  to  take  passage  departs.  Harris  v.  Stevens  el  al,,  31  Vt. 
79;  and  see  Tebbutt  v.  Bristol  &  Kxeter  R.  Co.,  L.  R.,  6  Q.  B.  73. 

A  person  who  enters  a  station  intending  to  take  a  train,  and  find- 
ing it  gone,  waits  in  the  station  for  a  horse-car,  is  not  a  passenger, 
and  the  company  is  not  under  the  duty  as  to  him  of  keeping  its 
premises  safely  lighted.  Heinlein  v,  Boston  &  P.  R.  Co.,  33  Am.  A 
Eng.  R.  Cas.  500,  147  Mass.  136,  16  N.  B.  Rep.  698. 

A  company  is  bound  to  provide  suitable  modes  of  egress  and  ingress 
to  and  from  its  cars,  and  to  provide  sufficient  lights  at  stations  where 
passengers  take  or  leave  the  cars  at  night.  Reynolds  v»  Texas  &  P. 
R.  Co.,  37  La.  Ann.  694. 

It  is  the  duty  of  a  carrier  of  passengers  to  provide  and  maintain  safe 
alighting  places.  If  a  passenger  is  discharged  after  dark  upon  a  plat- 
form, the  railroad  company  must  provide  lights,  and  for  a  negligent 
breach  of  this  duty  it  is  liable  to  a  passenger  who  sustains  an  injury 
without  fault.    Lrouisville,  N.  A.  &  C.  R.  Co.  v,  Lucas,  119  Ind.  583. 

In  a  suit  for  damages  brought  by  a  passenger  for  injuries  result- 
ing from  the  negligence  of  the  company,  the  petition  alleged  that 
the  company  neglected  to  provide  ** proper  lights  and  accommoda- 
tions for  passengers  at  its  freight  depot ;"  that  plaintiff  being  unable 
from  the  darkness  of  the  night  to  see  when  he  alighted  from  the  car, 
fell,  and  injuries  to  his  person  were  occasioned  by  the  neglect,  //eld, 
that  on  general  demurrer  the  petition  was  sufficient.  Stewart  v. 
International  &  Q.  N.  R.  R.  Co.,  53  Tex.  Rep.  289. 

Before  and  after  Arrival  of  Trains  at  Night.— Where  a  company 
has  erected  a  station  house,  consisting  of  a  ticket  office,  waiting 
room  and  platform,  for  the  accommodation  of  and  transaction  of 
business  with  the  public,  it  is  its  duty  to  see  that  the  same  are 
adapted  for  the  purpose  for  which  they  are  erected,  and  safe ;  and  it 
should  cause  the  same  to  be  lighted  a  proper  time  before  the  arrival 
and  after  the  departure  of  trains.  Alabama  G.  S.  R.  Co.  v.  Arnold, 
35  Am.  &  Eng.  R.  Cas.  466,  84  Ala.  159,  4  So.  Rep.  359,  5  Am.  St. 
Rep.  354 ;  Fordyce  v.  Merrill,  49  Ark.  277,  5  S.  W.  Rep.  329 ;  Wallace 
V.  Wilmington  &  N.  R.  Co.,  8  Houst.  (Del.)  529,  18  Atl.  Rep.  818; 
Grimes  v,  Pennsylvania  Co.,  36  Fed.  Rep.  72;  Sargent  v.  St.  Louis 

19  (N  s)  A  A  E  R  Cas— 32 
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&  S.  F.  R.  Co.,  58  Am.  &  Eng.  R.  Cas.  184,  114  Mo.  348,  21  S.  W. 
Rep.  823,  19  I^.  R.  A.  460. 

Failure  of  Company  to  Provide  Platform  or  Lights  at  Station  or  to 
Render  Passenger  Assistance. — In  Alexandria  &  F.  R.  Co.  v.  Hem- 
don  (Va.  Dec.  4,  1890),  12  S.  E.  Rep.  289,  the  accident  which  caused 
the  injury  for  which  the  action  was  broug-ht  occurred  at  night, 
during"  a  snow  storm,  while  it  was  intensely  dark,  and  the  platforms 
of  the  cars  were  covered  with  snow.  Plaintiff,  a  woman,  was  unat- 
tended, and  was  encumbered  by  heavy  clothing  and  parcels.  There 
was  no  platform  at  the  station,  and  defendant's  servants,  though 
present,  rendered  plaintiff  no  assistance.  Held^  that  it  was  not  error 
to  charge  that,  if  there  was  no  platform  or  other  proper  landing  place 
at  the  stopping  place,  and  defendant's  servants  rendered  plaintiff  no 
assistance  in  alighting,  and  if  for  want  of  such  landing  place  and 
assistance  plaintiff  was  injured  without  fault  on  her  part,  she  could 
recover.  Heldy  also,  that  it  was  proper  to  charge  that,  if  the  accident 
was  caused  by  defendant's  failure  to  light  the  stopping  place,  it  was 
liable,  where  there  was  evidence  that  there  were  no  lig'hts.  The  court 
said  :  *'As  to  the  second  instruction,  we  are  of  opinion  that  there  was 
evidence  upon  which  to  found  it,  and  that  the  proposition  of  law 
therein  contained,  as  to  the  neglect  to  light  stations  and  platforms, 
is  supported  by  abundant  authority.  In  Reed  v,  Axtell,  84  Va.  238, 
this  court  said  :  'The  law  undoubtedly  impresses  upon  a  railroad 
company  the  duty  of  keeping  its  stations  and  premises  in  such  safe 
condition  as  that  its  passengers,  in  the  exercise  of  ordinary  care,  can 
get  upon  or  leave  the  same,  or  go  wherever  they  are  expressly  or 
impliedly  invited  to  go,  without  injury  ;  and  this  embraces  suitable 
steps  and  platforms  as  well  as  suitable  lights.  Keefe  v.  Boston  A 
A.  R.  Co.,  142  Mass.  251,  27  Am.  &  Eng.  R.  Cas.  137;  2  Wood,  Ry. 
I^aw,  §  310,  and  cases  cited.'  See  also.  Railroad  Co.  v.  Morris,  31 
Gratt.  (Va.)  at  page  207,  where  this  court,  per  Burks,  J.,  after  stat- 
ing that  the  conductor  should  have  cautioned  the  passenger  not  to 
attempt  to  get  off  until  the  train  stopped,  said :  'The  company  was 
also  in  fault  in  not  having  stationary  lights.  *  *  *  And  this 
defect  made  it  all  the  more  incumbent  on  the  conductor  to  exercise 
more  than  usual  care  and  caution  in  letting  off  passengers.'  This 
language  is  peculiarly  appropriate  in  the  present  case,  where  an 
unattended  and  incumbered  female  passenger  was  permitted  to  go 
forth  from  the  train  wholly  unaided,  and  to  grope  her  way  in  the 
midst  of  a  fierce  storm  and  intense  darkness." 

Approach  to  Station — Duty  of  Company  to  Light — Degree  of  Care. 
— Railroad  companies  are  bound  to  provide  safe  and  convenient 
means  of  approach  to  their  stations  for  all  who  take  their  trains  as 
passengers,  and  of  departure  for  those  leaving  them ;  and,  as  a  part 
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of  this  oblig-ation,  the  stations  must  be  sufficiently  lighted,  and  kept 
lighted  until  all  passengers  have  had  a  reasonable  time  afforded  them 
to  reach  a  safe  public  thoroughfare  by  the  aid  of  such  lighting  if 
needed,  or  unless  a  guide  be  furnished  for  the  purpose  by  the  com- 
pany. A  great  many  trains  passing  a  particular  station  every  day 
make  the  approach  to  and  departure  from  that  station  very  danger- 
ous, and  the  diligence  and  care  of  the  railroad  company  in  protecting 
its  passengers  in  coming  and  going  must  be  proportionate  to  the 
risk  incurred  by  them,  and  such  danger  also  requires  of  the  passen- 
ger cautious  circumspection,  proportioned  to  such  risk.  Per  Com- 
BGYS,  C.  J.,  charging  the  jury,  in  Wallace  v,  Wilmington  &  N.  R. 
Co.,  Del.  Super.  Ct.,  Dec.  13,  1889. 

Passenger  Falling  off  Platform — Going  from  Depot  in  Unusual 
Direction — Unsafe  Passageway — Absence  of  Light. — In  Texas  &  P. 
R.  Co.  V.  Brown,  78  Tex.  397,  which  was  an  action  against  a  railroad 
company  for  injuries  received  by  a  passenger  in  falling  off  a  plat- 
form at  a  depot  on  which  he  had  alighted  from  a  train  in  the  night- 
time, it  was  h^d  that  the  court  properly  refused  to  instruct  that  if 
the  depot  had  places  prepared  for  the  public  where  they  could  go  in 
safety,  then  plaintiff  could  not  recover  if  he  received  his  injuries  in 
going  from  the  depot  in  a  direction  where  the  public  did  not  usually 
go,  and  in  a  direction  which  had  not  been  prepared  for  the  public,  as 
the  negligence  complained  of  was  not  that  the  company  had  not 
constructed  a  safe  passageway,  but  that  passengers  were  left  to  grope 
their  way  without  sufficient  light,  and  encounter  dangers  that  could 
not  be  seen.  Plaintiff,  not  being  familiar  with  the  surroundings, 
was  put  off  the  train  on  a  low  platform,  and  attempted  to  leave  at 
the  end  in  the  direction  he  desired  to  go,  and  on  account  of  the 
absence  of  light,  was  unable  to  see  that  there  were  no  steps  there. 
The  way  prepared  by  the  company  was  zigzag  in  direction,  and  up 
several  steps,  and  across  a  higher  platform.  Held^  that  the  court 
properly  charged  that  it  was  the  duty  of  the  company  to  provide 
good  and  safe  places  of  egress  from  its  platform  at  such  places  as 
persons  would  naturally  or  ordinarily  go. 

Assumption  of  Danger — Failure  to  Leave  Premises  by  Safest  Way. 
— A  passenger  who  on  alighting  from  a  train  at  night  attempts  to 
leave  the  railroad  premises  by  the  side  on  which  he  got  off  and  is 
thereby  injured,  if  there  was  on  the  other  side  a  safe,  commodious 
and  well-lighted  platform,  by  which  he  could  have  left  the  cars  and 
depot  grounds  with  reasonable  safety,  acts  at  his  own  peril  and  is 
precluded  from  recovery.  I^ouisville  &  N.  R.  Co.  v.  Rickets  (Ky.), 
27  S.  W.  Rep.  860. 

Passenger  Stepping  in  Hole  in  Unlighted  Platforhi — Contributory 
Negligence. — A   passenger  alighting  from  a  train  upon  a  station 
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platform  cannot  be  considered  guilty  of  contributory  negligence  in 
stepping  into  a  hole  in  such  platform,  where  he  testifies  that  there 
were  no  lights  except  from  a  hotel  near  by  and  the  car  windows,  and 
that  he  did  not  see  the  hole  until  he  stepped  into  it  although  he  might 
have  done  so  had  he  looked  for  it,  and  the  testimony  of  the  defend- 
ant's witnesses,  being  of  a  vague  character,  is  to  the  effect  that  the 
passenger  might  have  seen  the  hole  had  he  ''looked  carefnlly.** 
Watson  V,  Ozana  Land  Co.  (Ala.),  8  So.  Rep.  770. 

Station  at  Crossing  of  Two  Roads — Concurring  Negligence  of  Both 
Companies. — Where  a  railroad  company  discharges  a  passenger  in 
the  nighttime  at  the  crossing  of  another  railroad,  where  the  stations 
of  the  two  companies  are  connected  by  an  unlighted  platform,  so 
constructed  as  to  lead  the  passenger  to  believe  that  it  is  designed  for 
the  use  of  travelers  in  passing  from  one  station  to  the  other,  and  the 
passenger,  in  going  from  the  station  where  he  alighted  to  the  other 
station,  and  exercising  care,  falls  through  an  unguarded  hole  in  the 
platform  and  is  injured,  the  carrier  is  liable,  although  the  negligence 
of  the  other  company  concurred  in  causing  the  injury.  Louisville, 
N.  A.  &  C.  R.  Co.  V,  Lucas,  119  Ind.  583. 
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Master's  Duty  to  Instruct  Inexperienced  Servant.* — If  the  master 
has  notice  of  the  dangers  likely  to  be  encountered  by  the  servant, 
and  notice  that  the  servant  is  inexperienced,  or  for  any  other  reason 
disqualified,  the  master  is  bound  to  use  reasonable  care  in  cautionins- 
and  instructing  the  servant  in  respect  to  the  dangers  he  will  enooan- 
ter,  and  how  best  to  discharge  his  duty. 

Same — Injury  to  Servant  Coupling  Cars — Liability — Sufficiency  of 
Evidence. — In  an  action  for  injuries  sustained  by  plaintiff  while 
coupling  cars  for  defendant,  it  appeared  that  plaintiff  having  given 
notice  of  his  total  inexperience  as  a  switchman,  defendant's  yai^ 
master  undertook  his  instruction,  and  assigned  him,  as  a  learner,  to 
a  switching  crew ;  that  in  less  than  five  days  the  foreman  of  sncli 
crews  certified  that  he  was  qualified  ;  and  that  the  yard  master  with. 

*See  notes  at  end  of  case. 
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full  notice  of  this  brief  tutelage,  assigned  him  to  duty  without 
further  instruction.  And  there  was  evidence  from  which  the  jury 
might  infer  that  such  experience  was  wholly  inadequate  to  fit  him  to 
encounter  the  dangers  he  was  likely  to  meet.  The  coupling  he  waa 
undertaking  when  injured  was  new  to  him,  and  one  which  he  was 
likely  to  have  to  make,  and  a  risk  which  an  experienced  servant 
would  assume  as  an  ordinary  hazard  of  the  service ;  and  plaintiff 
testified  that  he  had  had  no  instruction,  and  no  caution  in  respect  to 
such  cars  as  he  was  attempting  to  couple  and  their  peculiar  coupling 
arrangements.  Held^  that  a  peremptory  instruction  for  defendant 
was  properly  refused. 

Same  —  Non-Assignable  Duties.  —  The  duty  of  qualifying  an 
inexperienced  servant  for  the  safe  performance  of  a  new  and  danger- 
ous duty  is  a  personal  duty  of  the  master ;  and  the  negligence  of 
servants  to  whom  the  duty  of  instructing  an  employee  is  entrusted, 
in  regard  to  such  duty,  is  the  negligence  of  the  master. 

Error  by  defendant  to  the  circuit  court  of  the  United  States 
for  the  Middle  district  of  Tennessee.     Affirmed, 

The  defendant  in  error  J.  E.  Miller  recovered  judgment 
against  the  plaintiff  in  error,  the  Louisville  &  Nashville  Rail- 
road Company,  for  an  injury  sustained  while  making  a  coup- 
ling.    Miller  was  a  switchman  who  had  been  in    ^     ^  ^  ^ 

^  Case  Stated. 

the  service  of  the  company  but  four  days  when 
he  sustained  the  injury  for  which  he  sued.  He  had  had  no 
experience  as  a  switchman  prior  to  his  employment,  except. 
five  days  of  what  is  called  **cubbing,''  by  which  is  meant 
that  he  had  been  assigned,  on  his  own  application,  and  with- 
out pay,  to  a  switching  crew,  as  a  volunteer  who  wished  to 
learn  and  qualify  himself  for  employment  as  a  switchman. 
By  importunity  he  induced  two  foremen  of  switching  crews  to 
recommend  him  by  letters  to  the  yard  master  as  competent 
for  service  as  a  regular  switchman.  The  yard  master,  with 
full  knowledge  of  this  limited  experience,  employed  him  as  a 
switchman,  and  assigned  him  to  duty  in  a  switching  crew 
without  any  other  or  further  advice,  warning,  or  instruction. 
Miller  testified  that,  when  he  presented  the  letters  of  the  fore- 
men with  whom  he  had  cubbed  to  the  yard  master,  the  latter 
refused  him  employment,  saying  that  he  would  not  be  quali- 
fied with  less  than  a  month's  service  as  a  cub,  but  that  on  the 
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next  day  he  was  given  the  place  of  a  man  who  had  in  the 
meantime  been  injured  and  disabled.  The  yard  master  denies 
this  view  of  the  matter,  and  says  he  accepted  the  certificates 
produced  by  Miller  as  evidence  of  his  capacity,  and  employed 
him  in  good  faith,  as  capable  of  fully  understanding  and 
appreciating  the  dangers  usual  and  incident  to  the  occupa- 
tion. There  was  evidence  tending  to  show  that  not  less  than 
four  weeks'  experience  as  a  cub  or  learner  would  acquaint 
one  with  the  hazards  and  risks  of  such  a  position,  and  give 
him  that  degree  of  skill,  judgment,  and  caution  requisite  to  a 
full  appreciation  of  the  risks  to  be  encountered,  and  how  best 
to  guard  against  them.  The  coupling  which  Miller  undertook 
to  make  was,  as  he  testifies,  new  to  him,  and  could  only  be 
done  safely  in  a  particular  way,  about  which  he  knew  noth- 
ing. At  the  close  of  the  evidence  the  plaintiff  in  error  moved 
the  court  to  instruct  the  jury  to  find  for  the  defendant.  This 
was  overruled,  and  an  exception  saved.  The  court  then  sub- 
mitted the  case  to  the  jury  upon  the  single  question  as  to 
whether  the  railroad  company  had  been  negligent  in  permit- 
ting the  plaintiff  to  engage  in  so  dangerous  an  occupation  as 
that  of  a  yard  switchman,  in  view  of  the  knowledge  possessed 
by  its  representative,  the  yard  master,  as  to  the  experience 
and  training  he  had  had,  without  further  instruction  concern- 
ing the  risks  incident  to  the  occupation,  and  how  best  to  make 
a  coupling  such  as  that  he  was  making  when  injured.  The 
charge  upon  this  subject  was  full  and  clear,  and  no  exception 
was  taken.  There  were  a  verdict  and  a  judgment  against  the 
railroad  company,  which  has  sued  out  this  writ  of  error. 

JoAn  W,  Juddy  for  plaintiff  in  error. 

W.  H.  Washington^  for  defendants  in  error. 

Before  Lurton,  Day,  and  Severens,  Circuit  Judges. 

LuRTON,  Circuit  Judge,  after  making  the  foregoing  state- 
ment of  the  case,  delivered  the  opinion  of  the  court. 

The  case  was  submitted  to  the  jury  upon  the  theory  that 
the  plaintiff  was  inexperienced  in  the  work  of  a  switchman, 
and  that  this  was  known  to  the  railroad  company;  that,  hav- 
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ing  been  employed  as  a  switchman,  and  assigned  to  work  in 
the  g^eneral  yard  of  the  company,  where  he  was  likely  to  be 
required  to  handle  foreign  cars,  with  and  without  bumpers  or 
deadheads,  and  having  coupling  apparatus  of  many  styles, 
the  company  was  bound  to  qualify  him  for  such  service  by 
giving  him  instruction  adequate  to  the  hazards  and  risks 
incident  to  the  occupation,  and  by  which  he  might  perform 
his  duties  in  the  way  safest  for  himself.  The  instructions  to 
the  jury  in  respect  to  this  issue  were  full  and  clear,  and  no 
exception  was  taken  thereto.  The  learned  counsel  for  plain- 
tiff in  error  say,  however,  that  no  such  issue  should  have  been 
submitted,  and  that  it  was  error  to  deny  the  request  for  a 
peremptory  instruction  for  the  defendant.  This  contention 
is  primarily  based  upon  the  proposition  that  the  plaintifiE 
applied  for  employment  as  a  switchman,  and  that  he  must 
be,  therefore,  taken  to  have  assumed  all  the  risks  incident  to 
the  usual  duties  of  a  switchman,  and  that,  even  if  the  com- 
pany knew  of  his  inexperience,  he  cannot  escape  the  conse- 
quences of  his  own  ignorance  or  inexperience,  having 
voluntarily  solicited  the  particular  employment  in  which  he 
was  injured.  This  view  .of  the  law  is  seemingly  supported 
by  the  cases  of  Dysinger  v.  Railway  Co.,  93  Mich.  646,  53 
N.  W.  825,  and  McDermott  v.  Railroad  Co.,  56  Kan.  319,  43 
Pac.  248.  We  do  not  assent  to  the  reasoning  of  these  cases, 
nor  are  they  in  accordance  with  the  great  weight  of  authority. 
It  is  illogical  to  say  that  a  servant  impliedly  assumes  the 
hazards  and  risks  of  an  occupation  which  are  known  to  the 
master,  but  which  the  master  knows  are  unknown  to  the  serv- 
ant, unless  the  dangers  are  so  obvious  that  even  an  inexperi- 
enced man  could  not  fail  to  escape  them  by  the  exercise  of 
ordinary  care.     The  law  is  now  well  settled  that  ^  ^  ^  ^  ^ 

-master  B  i/uty 

the  duty  of  cautioning  and  qualifiying  an  inex-  S^SSSS'^^" 
perienced  servant  in  a  dangerous  occupation  *^*' 
applies  as  well  to  one  whose  disqualification  arises  from  a 
want  of  that  degree  of  experience  requisite  to  the  cautious 
and  skillful  discharge  of  the  duties  incident  to  a  dangerous 
occupation  with  safety  to  the  operator,  as  when  the  disquali- 
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fication  is  due  to  youthfulness,  feebleness,  or  general  incapac- 
ity. If  the  master  has  notice  of  the  dangers  likely  to  be 
encountered,  and  notice  that  the  servant  is  inexperienced,  or 
for  any  other  reason  disqualified,  he  comes  under  an  obligation 
to  use  reasonable  care  in  cautioning  and  instructing  such 
servant  in  respect  to  the  dangers  he  will  encounter,  and  how 
best  to  discharge  his  duty.  Shear.  &  R.  Neg.  (5th  £d.)  § 
219a;  Brennan  v.  Gordon,  118  N.  Y.  489,  23  N.  B.  810,  8  L. 
R.  A.  818;  Whitelaw  v.  Railroad  Co.,  16  Lea  391,  397,  1  S. 
W.  37  ;  Sullivan  v.  Manufacturing  Co.,  113  Mass.  396;  Rail- 
Way  Co.  V.  Frawley,  110  Ind.  18,  9  N.  E.  594;  Coombs  v. 
Cordage  Co.,  102  Mass.  572,  597;  O^Connor  v.  Adams,  120 
Mass.  427  ;  Reynolds  v.  Railroad  Co.,  64  Vt.  66,  24  Atl.  134; 
Railroad  Co.  v.  Price,  72  Miss.  862,  18  South.  415;  Hughes 
V.  Railway  Co..  79  Wis.  264,  48  N.  W.  259;  Campbell  v. 
Eveleth,  83  Me.  50,  21  Atl.  784;  Hull  v,  Hull,  78  Me.  114.  3 
Atl.  38;  Railway  Co.  v.  Brick,  83  Tex.  598,  20  S.  W.  511; 
Pelton  V.  Girardy  (decided  by  this  court  at  this  term),  104 
Fed.  127. 

Undoubtedly,  when  one  of  apparent  maturity  and  of  aver- 
age capacity  solicits  ^  particular  line  of  work,  the  master 
has  the  right,  in  the  absence  of  information,  to  assume  that 

the  applicant  is  qualified  for  the  particular  work 
gSvimtdpupiiiiff  applied  for.  It  is  only  where  such  facts  are 
T^eS^^        brought  to  his  notice  of  the  disqualification  of 

the  servant  to  safely  encounter  dangers  known 
to  him,  and  presumptively  unknown  to  the  servant,  that  the 
duty  of  cautioning  and  instructing  the  servant  arises.  In  the 
case  at  bar  the  plaintiff  below  gave  notice  that  he  had  had 
no  experience  as  a  switchman.  The  yard  master  then  under- 
took his  instruction,  and  assigned  him,  as  a  learner,  to  a 
switching  crew.  In  less  than  five  days  the  foremen  of  these 
crews  certified  that  he  was  qualified.  The  yard  master,  with 
full  notice  of  this  brief  tutelage,  assigned  him  to  duty  without 
further  instruction.  There  was  evidence  from  which  the 
jury  might  infer  that  such  an  experience  was  wholly  inade- 
quate to  fit  him  to  encounter  the  dangers  he  was  likely  to 
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meet.  The  particular  coupling  he  undertook  was  one  which 
he  was  likely  to  have  to  make,  and  was  a  risk  which  an  ex- 
perienced servant  would  assume  as  an  ordinary  hazard  of  the 
service.  Tuttle  v.  Railway  Co.,  122  U.  S.  189,  7  Sup.  Ct. 
1166,  30  L.  Ed.  1114;  Kohnv.  McNulta,  147  U.  S.  238,  13 
Sup.  Ct.  298.  37  L.  Ed.  150.  Yet  the  plaintiff  testified  that 
he  had  had  no  instruction,  and  no  caution  in  respect  to  such 
cars  and  such  diverse  coupling  arrangements. 
The  duty  of  qualifying  a  green  or  inexperienced  AiNg^nabiS' 
servant  for  the  safe  performance  of  a  new 
and  dangerous  duty  is  a  personal  duty  of  the  master, 
and,  if  it  be  delegated,  the  delegate  must  be  qualified, 
and  should  not  discontinue  the  instruction  until  it  is  com- 
pleted. The  negligence  of  the  servants  who  undertook  to 
qualify  Miller  was  the  negligence  of  the  master.  Railroad 
Co.  V.  Fort,  17  Wall.  553,  21  L.  Ed  739 ;  Brennan  v.  Gordon, 
118  N.  y.  489,  23  N.  E.  810.  8  L.  R.  A.  818. 

We  have  carefully  considered  the  entire  evidence  found  in 
this  transcript.  It  is  enough  to  say  that,  while  the  case  was 
a  close  one  upon  the  facts  as  to  the  instruction  received  by 
Miller,  yet  there  was  such  a  conflict  between  his  testimony 
and  that  of  the  other  witnesses  that  we  are  content  to  hold 
that  there  was  no  error  in  refusing  an  instruction  to  find  a  ver- 
dict for  the  plaintiff  in  error.  Neither  are  we  prepared  to  say 
that  the  special  dangers  incident  to  the  peculiar  coupling 
which  Miller  undertook  were  so  obvious  as  to  constitute  an 
assumption  of  the  risk.  That  he  could  see  that  each  car  was 
supplied  with  a  bumx>er  or  dead  wood,  and  that  one  car  was 
equipped  with  an  automatic  coupler  and  the  other  with  a 
skeleton  drawhead,  is  conceded.  Still,  it  was  a  coupling 
which  could  be  made  safely  if  done  in  the  right  way.  What 
the  right  way  was,  was  not  so  obvious  a  matter  as  to  justify 
the  court  in  holding  as  matter  of  law  that  it  was  a  situation 
about  which  Miller  needed  no  caution  and  no  instruction. 

The  error  assigned  upon  the  admission  of  Fitzgerald's 
evidence  is  not  well  taken.  The  exception  was  too  broad, 
and  the  ruling  made  subject  to  further  consideration.     The 
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court's  attention  was  not  a^ain  called  to  the  matter.  Aside 
from  this,  Fitzgerald  testified  to  the  same  facts,  and  that 
which  had  possibly  been  subject  in  part  to  objection  as  hear- 
say became  harmless.  It  was  also  harmless  for  the  further 
reason  that  the  court  distinctly  instructed  the  jury  that  the 
yard  master,  Yates,  alone  represented  the  company  in  the 
employment  of  Miller,  and  ''that  the  defendant  is  not 
affected  by  what  any  of  the  other  employees  did."  The 
judgment  is  accordingly  affirmed. 


NOTES. 

Duty  to  Instruct  and  Warn  Inexperienced  and  Ignorant  Enriployees.— 
If  the  master  know  the  danger  incident  to  the  employment,  or  ought  to 
know  it,  and  if  the  servant  be  ignorant,  and  such  ignorance  is  known 
to  the  master,   it  is  his  duty  to  warn  the  servant  and  put  him  upon 
his  guard  against  the  danger.    Bonner  v.  Moore,  3  Tex.  Civ.  App 
416,  22  S.  W.  Rep.  272 ;  Brennan  v,  Grordon,  118  N.  Y.  489,  23  N.  E 
Rep.  810,  29  N.  Y.  S.  R.  829;  reversing  14  Daly  47,  3  N.  Y.  S.  R.604 
Gates  V.  State,  128  N.  Y.  221,  28  N.  E.  Rep.  373,  40  N.  Y.  S.  R.  87 
Missouri  Pac.  R.  Co.  v.  Watts,  64  Tex.  568 ;  Missouri  Pac.  R.  Co 
V.  King,  2  Tex.  Civ.  App.  122,  20  S.  W.  Rep.  1014,  23  S.  W.  Rep.  917 
Reynolds  v,  Boston  &  M.  R.  Co.,  53  Am.  &  Eng.  R.  Cas.  177,  64  Vt 
66,  24  Atl.  Rep.  134. 

Where  a  servant  is,  by  reason  of  youth  and  inexperience,  not 
acquainted  with  the  dan^rers  incident  to  the  work  or  place  of  his 
employment,  the  master  must  indemnify  him  against  danger  by 
properly  warning  and  instructing  him.  Emma  Cotton  Seed  Oil  Co. 
V,  Hale,  56  Ark.  232,  19  S.  W.  Rep.  600 ;  Goins  v,  Chicago,  R.  I.  A 
P.  R.  Co.,  37  Mo.  App.  221 ;  St.  Louis  &  S.  E.  R.  Co.  v,  Valirius,  56 
Ind.  511,  18  Am.  Ry.  Rep.  116 ;  lyouisville,  N.  A.  &  C.  R.  Co.  v, 
Frawley,  28  Am.  &  Eng.  R.  Cas.  308,  110  Ind.   18,  9  N.  E.  Rep.  594. 

To  the  inexperienced  servant  entering  upon  a  dangerous  service 
the  master  owes  the  duty  not  only  of  full  information,  but  also  of 
protection  from  a  known  danger  as  far  as  reasonably  practicable. 
Both  duties  are  imperative,  and  if  a  failure  to  perform  one  of  them 
results  in  injury,  liability  cannot  be  avoided  by  showing  a  faithful 
performance  of  the  other.  The  failure  of  the  servant  to  ask  for 
information  does  not  vary  the  liability.  Missouri  Pac.  R.  Co.  v. 
Watts,  64  Tex.  568. 

If  the  servant's  ij^norance  of  the  danger  and  of  the  means  provided 
by  the  employer  to  avert  it  caused  the  injury,   the  servant  t>eing 
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ignorant  and  uninformed  of  the  dangers  attending  the  service,  then 
the  employer's  liability  would  be  neither  defeated  nor  lessened  by 
the  fact  that  the  negligent  acts  of  fellow  servants  contributed  to  the 
injury.     Missouri  Pac.  R.  Co.  v.  Watts,  64  Tex.  568. 

It  is  a  fact  tending  to  show  gross  negligence  in  a  railway  company 
for  it  to  employ  an  inexperienced  person  in  any  hazardous  and 
dangerous  business,  knowing  such  person  to  be  ignorant  of  the 
business  for  which  he  is  employed,  unless  such  company  make  known 
and  explain  fully  the  hazard  and  danger  connected  with  such  busi- 
ness, and  instruct  such  person  how  to  avoid  the  danger ;  and  youth 
is  an  evidence  of  inexperience,  and  gVeater  strictness  of  the  rule 
should  be  required  in  the  employment  of  minors  than  of  persons  of 
mature  years,  even  when  employed  by  and  with  the  consent  of  the 
parent  or  guardian.  St.  Ivouis  &  S.  B.  R.  Co.  v,  Valirius,  56  Ind. 
511, 18  Am.  Ry.  Rep.  116. 

lllustrationlB. — When  a  brakeman  is  placed  on  a  freight  train  run- 
ning on  a' road  with  which  he  is  not  familiar,  and  such  train  has  to 
pass  under  a  low  bridge,  notice  must  be  given  to  him  of  the  danger 
arising  from  the  existence  of  such  bridge.  Louisville  &  N.  R.  Co.  v. 
Hall,  39  Am.  &  Eng.  R.  Cas.  298,  87  Ala.  708,  4  L.  R.  A.  710,  6  So. 
Rep.  277. 

Where  a  brakeman,  who  is  inexperienced  and  who  has  only  been 
accustomed  to  coupling  engines  having  the  draft-iron  usually  found 
upon  freight  engines,  is  ordered  to  couple  a  passenger  engine  having 
a  *'goose-neck"  draft-iron,  he  does  not  assume  the  increased  risk 
arising  from  coupling  such  engine  to  a  freight  car,  and  the  railroad 
company  is  liable  to  him  for  injuries  arising  from  exposing  him  to 
the  unusual  danger  without  warning.  Hungerford  v.  Chicago,  M. 
A  S.  P.  R.  Co.,  41  Am.  &  Eng.  R.  Cas.  269,  41  Minn.  444,  43  N.  W. 
Rep  324. 

The  defendant  employed  a  freight  brakeman,  knowing  that  he  had 
uo  previous  experience.  Most  of  the  cars  were  equipped  with  single 
•deadwoods,  but  many  were  equipped  with  double  deadwoods,  and 
such  cars  were  liable  to  be  found  in  any  of  the  defendant's  trains. 
When  injured,  the  plaintiff  had  been  in  the  employment  of  the 
defendant  some  five  days,  and  had  learned  to  couple  cars  equipped 
with  single  deadwoods,  but  had  never  seen  and  did  not  know 
that  there  was  such  a  thing  as  a  double  deadwood.  Being  called 
upon  to  make  a  coupling  between  two  cars  provided  with  these  double 
deadwoods,  his  arm  was  caught  and  crushed  between  the  deadwoods. 
Held:  (1)  that  these  facts  tended  to  show  negligence  upon  the  part 
of  the  defendant  in  not  having  properly  instructed  the  plaintiff  as  to 
this  hazard  ;  (2)  that  the  plaintiff  was  not  guilty  of  contributory 
negligence,  as  matter  of  law,  in  not  observing  and  avoiding  the 
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dang'er  as  the  cars  came  tog-ether.  Reynolds  v,  Boston  Sl  M.  R.  Co.» 
53  Am.  &  Eng.  R.  Cas.  177,  64  Vt.  66.  24  Atl.  Rep.  134. 

A  switchman,  who  had  t>een  but  a  short  time  in  the  company's, 
service,  was  sent  down  the  track  at  night  to  couple  cars,  without  any 
warning  that  in  doing  so  he  would  pass  over  cattle-guards.  Heldy 
that  the  company  was  guilty  of  negligence  which  would  make  it 
liable  for  any  injury  he  received,  and  this  liability  was  not  affected 
by  the  fact  that  the  place  had  been  used  for  coupling  cars  for  a  con- 
siderable time,  and  that  no  injury  had  occurred  before  to  other 
persons.  Fredenburg  v.  Northern  C.  R.  Co.,  114  N.  Y.  582,  21  N.  B. 
Rep.  1049,  24  N.  Y.  S.  R.  550. 

To  require  a  gang  of  16  men  to  range  themselves  in  line  along  a 
train  of  moving  cars,  and,  acting  as  one  man,  to  lift  from  the  ground 
and  throw  upon  the  car  as  it  passes  them  a  steel  rail  weighing-  from 
600  to  700  pounds,  and  then  to  run  fast  enough  along  the  uneven 
ground  usually  observed  along  the  side  of  a  railroad  track,  to  be  able 
to  have  the  next  rail  in  position  to  throw  on  the  car  of  the  moving^ 
train  at  the  proper  moment  as  it  passes,  at  least  without  notifying  a 
new  and  inexperienced  man  of  the  great  hazard  attending  the  per- 
formance of  such  work,  is  negligence  per  se.  Palmer  v,  Michigan 
C.  R.  Co.,  93  Mich.  363,  53  N.  W.  Rep.  397. 

An  employee  while  working  in  shops  was  caught  by  a  rapidly 
revolving  shaft  and  killed.  Held,  that  it  was  proper  to  charge  that 
**a  servant,  knowing  the  fact  of  machinery  being  in  motion  close  by 
the  place  where  he  is  working,  may  be  entirely  ignorant  of  the  risk 
which  he  would  incur  by  falling  against  or  coming  in  contact  with  it. 
In  such  case  it  is  the  duty  of  the  master  not  only  to  exercise  due  care, 
but  good  faith,  toward  the  servant,  and  to  inform  him  of  the  risks  he 
undertakes."  Pullman  Palace  Car  Co.  v.  Harkins,  55  Fed.  Rep.  932 ; 
Paulmier  v.  Erie  R.  Co.,  34  N.  J.  L.  151 ;  lyouisville,  N.  A.  Sl  C.  R. 
Co.  V,  Frawley,  110  Ind.  18,  9  N.  E.  Rep.  594. 

The  omission  of  a  railroad  company  to  warn  an  inexperienced 
brakeman  of  the  specific  danger  of  coupling  cars  that  are  furnished 
with  double  dead  woods  does  not  make  the  company  liable  for  an 
injury  received  by  him  in  so  doing,  if  the  risk  is  such  as  to  be 
manifest  td  any  person,  and  if,  on  being  employed,  he  was  warned 
in  general  terms  of  the  danger  of  coupling  cars  of  different  con- 
struction, and  was  told  not  to  take  any  chances.  Hathaway  v, 
Michigan  C.  R.  Co.,  12  Am.  &  Eng.  R.  Cas.  249,  51  Mich.  253,  16  N. 
W.  Rep.  634,  47  Am.  Rep.  569  ;  Louisville  &  N.  R.  Co.  v,  Boland,  53 
Am.  &  Eng.  R.  Cas.  169,  %  Ala.  626, 11  So.  Rep.  667;  East  Tenn.,. 
V.  &  G.  R.  Co.  V,  Turvaville,  97  Ala.  122,  12  So.  Rep.  63. 
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Atlanta,  K.  &  N.  Ry.  Co. 

HORNB. 
(Supreme  Court  of  Tennessee^  Nov,  //,  /goo») 

Carriers  of  Freight — Rates— When  Interstate  Commerce  Act  Con- 
trolling.— The  rate  of  afiFreightment  inserted  in  a  bill  of  lading  is 
.binding  on  the  parties,  unless  the  provision  of  the  interstate  com- 
merce act  requiring,  under  certain  circumstances,  the  enforcement 
of  the  rate  approved  by  the  interstate  commerce  commission  for 
the  territory  of  the  shipment  is  applicable ;  and  such  provision  is  not 
applicable,  if  the  shipment  is  over  connecting  lines  unless  the  latter 
rate  has  been  published  in  accordance  with  the  requirement  of  the  in- 
terstate commerce  commission. 

Same — Same — Publication — interstate  Commerce  Commission's 
Compliance  with  Statute — Presumptions. — Where  the  interstate  com- 
merce commission  has  approved  a  schedule  of  rates  for  shipments 
over  connecting  lines,  the  presumption  is  that  the  commission  has, 
in  compliance  with  the  requirement  of  the  interstate  commerce  act, 
directed  some  kind  of  publication  of  such  rates  to  be  made  by  the 
carriers. 

Appeal  by  defendant  from  Knox  county  circuit  court. 
Affirmed. 

Wright  &  FraniZy  for  appellant. 

H.  H,  Taylor^  for  appellee. 

Caldwell,  J.  This  is  an  action  of  replevin  brought  by 
John  P.  Home  against  the  Atlanta,  Knozville  &  Northern 
Railway  Company,  for  the  possession  of  *' one  barrel  of  alco- 
hol and  five  barrels  of  spirits*'  consigned  to  him  ^^^^  etat^t 
at  Knoxville,  Tenn.,  by  Corning  &  Co.,  at 
Peoria,  111.,  over  the  road  of  the  St.  Louis,  Peoria  and  North- 
em  Railway  Company,  and  connecting  lines  of  railway ;  that 
of  the  Atlanta,  Knoxville  &  Northern  Railway  Company 
being  the  last  of  them.     The  initial  carrier  issued  a  through 
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bill  of  lading,  which  recited  a  freight  rate  of  51  >^  cents  per 
100  pounds  on  2,235  pounds,  the  actual  weight  of  the  entire 
shipment ;  and  when  the  goods  reached  their  destination  the 
consignee  tendered  to  the  terminal  carrier  the  charges  due  on 
a  computation  at  that  rate,  and  demanded  delivery.  This 
demand  was  refused,  but  the  company  offered  to  deliver  the 
goods  on  the  payment  of  charges  at  the  rate  either  of  99  cents 
per  100  pounds,  actual  weight,  or  of  51  }4  cents  per  100  pounds, 
estimating  each  of  the  six  barrels  at  420  pounds,  and  limiting 
the  value  of  contents  to  75  cents  per  gallon.  The  alternative 
rate  so  offered  is  the  same  specified  in  the  Southern  freight 
classification,  and  approved  by  the  interstate  commerce  com- 
mission for  the  territory  of  this  shipment ;  and  the  refusal 
of  the  company  to  make  delivery  on  other  terms  was  based 
upon  the  idea  that  the  federal  laws  imperatively  required  the 
enforcement  of  this  rate,  notwithstanding  the  specification  of 
a  different  and  lower  rate  in  the  bill  of  lading.  His  tender 
and  demand  proving  in  effectual,  Home  resorted  to  this  writ  of 
replevin,  and  in  regular  course  of  proceeding  he  was  ad- 
judged entitled  to  the  possession  of  the  goods  in  question ; 
the  trial  judge  being  of  the  opinion  that  the  rate  named  in  the 
bill  of  lading  was  controlling,  in  the  absence  of  evidence 
that  the  rate  established  by  the  rules  of  the  interstate  com- 
merce commission  had  been  brought  to  the  attention  of  the 
public  at  the  initial  point  of  shipment.  The  defendant  pros- 
ecutes an  appeal  in  error. 

Ordinarily  the  rate  of  affreightment  inserted  in  a  bill  of  lad- 
iog  is  binding  on  the  parties,  and  will  be  effectuated  by  the 
courts  as  an  agreed  compensation  for  the  services  contem- 
plated. It  is  the  contractual  standard  for  com- 
wSS^fc^StSti  P^^*°S  the  price  to  be  paid  for  the  transportation 
oSSSSm!i^°*       and  delivery  of  the   goods;  and  the  tender  ot 

that  price  by  the  consignee,  as  a  general  rule» 
entitles  him  to  their  immediate  possession,  and  will  warrant 
an  action  of  replevin  if  they  be  not  promptly  surrendered. 
That  rule  controls  the  present  case,  unless  the  federal  law  in- 
voked by  the  company  creates  an  exception  within  which  it 
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falls.  Section  6  of  the  interstate  commerce  act  of  1887  (chapter 
104,  24  Stat.  379),  as  amended  in  1889  (chapter  382,  25  Stat. 
855),  requires  (l)  that  every  common  carrier  engaged  in  in- 
terstate transportation  shall  furnish  the  interstate  commerce 
commission  a  copy  of  its  schedule  of  rates,  and  thereafter 
print  and  publicly  post  it  at  each  station  upon  its  line;  (2) 
that  all  connecting  carriers  engaged  in  interstate  transporta- 
tion on  joint  schedules  of  rates  shall  in  like  manner  file  a  copy 
thereof  with  that  commission,  and  thereafter  make  the  same 
public  when,  where,  and  in  such  manner  as  the  commission 
may  from  time  to  time  require;  (3)  that  the  rates,  when  so 
established,  shall  not  be  changed,  except  upon  prescribed 
notice.  The  tenth  section  of  the  act  imposes  a  large  penalty 
for  a  violation  of  any  of  these  provisions.  This  legislation, 
having  been  passed  by  the  federal  congress  with  a  view  of 
regulating  interstate  commerce,  undoubtedly  supersedes  and 
abrogates  all  conflicting  state  statutes  and  general  laws. 
Railway  Co.  v.  Hefley,  158  U.  S.  99,  15  Sup.  Ct.  802,  39  h. 
Bd.  910;  Railway  Co.  v,  Harrison  (Ala.),  24  South.  552. 
And,  if  applicable  in  this  case,  it  is  obviously  controlling  in 
the  defendant's  ^avor.  Is  it  applicable  under  the  facts  dis- 
closed in  this  record  ?  Manifestly,  the  act  is  not  self -execut- 
ing as  to  the  public.  It  imposes  no  obligations  or  restraints 
upon  the  public,  and  in  no  way  affects  it,  until  after  certain 
preliminary  steps  have  been  taken  by  the  carrier  or  carriers. 
Shippers  are  not  affected  by  the  act  until  the  required  publi- 
cation of  rates  has  been  made,  and,  to  bring  them  within  its 
operation  in  a  given  case,  the  burden  is  upon  the  carrier  or 
carriers  to  show  compliance  with  that  condition  precedent. 
If  the  contest  be  with  respect  to  a  shipment  over  a  single 
line,  the  carrier,  to  have  the  benefit  of  the  act,  against  its  pa- 
tron, must  show  publication  at  each  of  its  stations;  and,  if  it 
be  as  to  a  transportation  over  connecting  lines  on  joint  ac- 
count, they  must  show  that  they  have  made  such  publication 
as  the  commission  directed,  or  the  act  will  not  be  applied  in 
their  favor.  It  was  the  latter  burden  that  rested  upon  the 
defendant  in  this  case,  the  transportation  here  involved  hav' 
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ing  been  made  by  connecting  carriers  jointly.  The  record 
contains  no  evidence  of  any  publication  at  any  time  or  place 
of  the  alternate  rate  on  which  the  defendant  relied  in  the  coart 
below;  nor,   indeed,  does   it  contain  any  evidence  that  the 

commission  ever  directed  that  the  same  shoald 


p^toatt^^-     be  published  at  all.     The  latter  omission  mig^ht 
merceoomiaiB-     with  pausibiHty  be  urged  as  an  excuse  for  the 

■ion's  Compliance  '^  ^  a 

&^Mi^?<^      former  one;  that   is,  the  failure  on  the  part  of 

the  plaintiff  to  prove  that  the  commission  di- 
rected a  publication  of  this  rate  might  with  some  reason 
be  said  to  have  relieved  the  defendant  of  the  necessity  of 
proving  that  publication  had  been  made,  if  both  facts 
were  equally  dependent  upon  affirmative  proof  for  their 
establishment.  Such  is  not  true,  however.  The  publi- 
cation required  by  the  act  is  intended  for  the  inspec- 
tion, information,  and  advantage  of  the  public.  Railway 
Co.  V.  Hefley,  158  U.  S.  101,  15  Sup.  Ct.  802,  39  L. 
£d.  910.  And  it  is  certainly  contemplated  that  some  pub- 
lication shall  be  made  in  every  instance,  though  the  character 
and  extent  of  publicity  to  be  given  by  connecting  carriers  are 
left  to  the  discretion  and  direction  of  the  commission.  The 
courts  will  presume — at  least,  in  the  absence  of  proof  to  the 
contrary — ^that  the  commission,  in  the  discharge  of  its  duty, 
according  to  the  manifest  spirit  and  clear  implication  of  the 
act,  directed  some  kind  of  publication  to  be  made  by  these 
carriers  when  it  set  the  seal  of  its  approval  upon  their  sched- 
ule of  rates.  This  record  affords  no  evidence  that  such  di- 
rection was  not  given.  Hence  the  presumption  that  it  was 
given  is  conclusive  for  the  purposes  of  this  litigation,  and  the 
defence  of  the  company  must  fail  because  it  did  not  prove 
compliance  with  that  direction.  This  court  cannot  say,  as 
did  the  learned  trial  judge,  that  the  alternate  rate  urged  by 
the  company  should  have  been  published  "at  the  initial  point 
of  shipment"  ;  for,  in  the  absence  of  the  direction  presumed 
to  have  been  given,  it  cannot  be  known  that  publication  at 
some  other  point  or  points  in  the  route  was  not  deemed  suf- 
ficient, and  directed  by  the  commission.     Some  publication 
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is  presumed  to  have  been  directed,  but  none  is  shown  to  have 
been  made.  This  excludes  the  case  from  the  operation  of  the 
federal  statute,  and  leaves  the  plaintiff  with  his  rights  under 
fhe  bill  of  lading  unimpairable  and  enforceable  in  this  suit. 
It  may  be  that  this  company  and  its  associates  have  subjected 
themselves  to  the  penalty  of  that  law.  Whether  they  have 
or  not, — and  it  is  not  the  province  of  this  court  to  decide, — 
it  is  certain  that  they  have  failed  to  establish  compliance  with 
one  of  the  preliminaries  necessary  to  put  it  in  operation  as 
to  the  plaintiff.  It  may  well  be  in  force  as  to  them  in  many 
of  its  requirements,  and  not  as  to  him  in  any  particular.  For 
the  reasons  stated,  the  judgment  of  the  court  below  is  affirmed. 


Cbntral  Trust  Co.  of  New  York  ei  aL 

V. 

Denver  &  R.  G.  R.  Co. 

{Circuit  Court  of  Appeals,  Eighth  Circuit ,  Oct,  23, 1899.) 

Use  of  Track  in  Common — Liability  to  Other  Company  for  Negli- 
gence.*— Where  each  of  two  railroad  companies  operates  its  trains  by 
its  own  servants  in  the  prosecution  of  its  own  separate  business,  in 
which  the  otl^er  company  has  no  interest,  over  a  section  of  railroad 
belong'ing  to  one  of  them,  the  use  of  such  section  by  each  company 
is  in  common  with  the  other  company,  and  not  a  joint  use ;  and  each 
company,  in  the  operation  of  its  trains,  is  bound  to  use  reasonable 
care  to  avoid  injury  to  the  trains  of  the  other  company ;  and  the  fact 
that  they  employ  a  joint  superintendent  to  control  the  movement  of 
trains  over  such  section  is  immaterial  in  this  connection. 

Same  —  Same — Receivers  —  Collision  —  Elements  of  Damage.  — 
Where  a  collision  between  the  trains  of  one  of  such  companies  and 
that  operated  by  the  receiver  of  the  other  company,  as  such,  occurs 
on  such  section  of  railroad,  through  the  negligence  of  the  receiver's 
servants,  the  receiver  is  liable  for  the  damages  resulting  therefrom 
to  the  first  mentioned  company,  and  such  damages  may  include  not 
only  the  loss  of  its  own  property,  but  also  the  amounts  it  had  to  pay 

*See  note  at  end  of  case. 
19  (N  s)  A  &  E  R  Cas— 33 
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for  the  immediate  care  of  its  injured  passengers,  and  of  tfae  remains 
of  such  as  were  killed,  and  the  amounts  it  was  required  to  pay  its 
injured  passengers,  and  owners  of  property  on  its  train. 

Foreclosure  Suit — l^itervention — Claims  against  Receiver — Prov- 
ince of  Appointing  Court. — In  a  foreclosure  suit,  the  court  had  taken 
possession  of  the  railroad  property  involved,  and  was  operating  the 
railroad  by  its  receiver.  The  damages  claimed  in  intervention 
against  the  receiver  was  for  the  torts  of  his  employee's  in  the  move- 
ment of  one  of  his  trains.  Held^  that  the  court,  in  considering  such 
claims,  could  properly  ascertain  his  liabilities  on  account  of  such 
torts  according  to  business  methods  customarily  adopted  by  careful 
and  prudent  railroad  corporations  under  like  circumstances,  avoiding 
needless  delays  and  expensive  litigation,  where  the  right  of  the 
matter  was  obvious  to  the  court,  and  where  it  could  see  that  no  real 
dispute  as  to  facts  existed. 

Same — Same— Same — Same. — And  the  fact  that  before  the  hearing 
of  such  claims  a  sale  of  the  railroad  property  had  been  made  upon 
condition  that  the  purchaser  should  assume  all  liabilities  incurred 
by  the  receiver  prior  to  delivery  to  the  purchaser  did  not  change  the 
nature  of  the  proceedings  further  than  to  make  it  necessary  to  make 
the  purchaser  a  party  to  the  intervention,  with  the  right  to  present 
any  objections  or  defences  against  the  claims  which  the  receiver 
might  have  urged. 

Same — Same — Same— Evidence. — Upon  such  hearing  of  the  claims, 
it  was  as  much  within  the  discretion  of  the  court  to  accept  proofs 
which  might  and  should  have  been  accepted  as  satisfactory  by  the 
receiver,  for  the  purpose  of  basing  thereon  his  recommendation  to 
the  court  of  the  allowance  of  the  claims,  as  if  the  railroad  was  then 
still  under  the  management  of  the  receiver. 

Same — Same — Same — interest. — In  such  proceeding,  it  was  within 
the  discretion  of  the  court  to  allow  interest  on  the  claims  from  the 
date  of  the  filing  of  the  decision  allowing  them. 

Same — Same — Same — Liability  Assumed  by  Purchaser— Decrees. 
— In  such  proceedings,  the  provision  in  the  decree  requiring  the  pur- 
chaser at  such  foreclosure  sale,  upon  notice  from  the  intervening 
railroad  of  any  claim  made  against  it  on  account  of  the  results  of 
such  collision,  to  compromise  and  settle  such  claim  or  defend  against 
the  same,  paying. any  judgment  thereon  against  such  railroad  with 
interest,  costs,  and  reasonable  counsel  fees,  was  a  proper  provision 
for  the  satisfaction  of  the  liabilities  of  the  receiver  in  conformity 
with  the  condition  of  the  foreclosure  sale  requiring  the  purchaser  to 
assume  such  liabilities. 

Appeal  by  defendants  from  the  circuit  court  of  the  United 
States  for  the  district  of  Colorado.     Affirmed. 
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On  and  prior  to  December  24,  1889,  the  Denver  &  Rio 
Grande  Railroad  Company  (herein  called  the  "Denver  Com- 
pany") owned  and  operated  a  line  of  railroad  from  Denver 
through  Pueblo,  Leadville,  and  Newcastle  to  oaMBtai»d. 
Rifle  Creek,  in  Colorado;  and  the  Colorado 
Midland  Railway  Company  (called  herein  the  "Midland  Com- 
pany") owned  and  operated  a  line  of  railroad  from  Colorado 
Springs  to  Newcastle.  The  said  railroad  companies,  being 
desirous  of  extending  their  respective  railroads  to  a  connection 
with  the  Rio  Grande  Western  Railway  at  Grand  Junction, 
Colo.,  on  that  day  entered  into  a  written  agreement  whereby 
the  Denver  Company  leased  to  the  Midland  Company,  for  the 
term  of  50  years,  an  undivided  moiety  of  the  railroad  of  the 
Denver  Company  between  Newcastle  and  Rifle  Creek,  a  dis- 
tance of  about  13  miles ;  and  on  the  same  day  the  same  two 
companies  entered  into  a  written  agreement  with  the  Rio 
Grande  Junction  Railway  Company,  which  was  then  build - 
ii^  a  section  of  railroad  from  Rifle  Creek  to  Grand  Junction, 
to  lease  such  section  of  railroad  for  50  years.  The  said  Den- 
ver Company  and  Midland  Company  thenceforth  operated 
the  division  of  railroad  between  Newcastle  and  Grand  Junc- 
tion in  common,  each  running  its  own  passenger  and  freight 
trains  thereon,  with  its  own  employees,  and  neither  having 
any  share  or  interest  in  the  business  of  the  other.  For  con- 
venience and  safety,  they  united  in  employing  a  joint  super- 
intendent, who  had  the  charge  and  direction  of  the  movements 
of  all  trains  and  engines  on  that  division  of  railroad,  and 
employed  train  dispatchers,  and  also  had  charge  of  repairs, 
replacements,  and  improvements  thereon,  as  directed  by 
said  two  companies.  About  December,  1893,  the  Midland 
Company  was  merged  into  the  Colorado  Midland  Railroad 
Company,  and  later  this  suit  was  begun  to  foreclose  a  mort- 
gage upon  all  the  properties  of  said  last-named  company,  and 
in  its  progress  the  appellant  George  W.  Ristine  was  appointed 
sole  receiver  of  such  railroad  company,  and  directed  by  the 
court  to  operate  said  division  of  said  railroad  under  said  lease 
and  agreement ;  and  the  operation  thereof  was  continued  in 
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all  things  as  theretofore.  Pursuant  to  decree  of  foreclosure-  in 
this  suit,  the  entire  railroad  property  covered  by  said  mortga^fe 
was,  on  September  8,  1897,  duly  sold  to  Frederic  P.  01cott» 
subject  to  the  payment,  satisfaction,  and  discharge  by  the 
purchaser  of  all  liabilities  incurred  by  said  receiver  before 
the  delivery  to  the  purchaser  of  the  possession  of  said  mort- 
gaged property,  and  reserving  to  the  court  the  power  to  retake 
such  property  in  case  the  purchaser,  his  successors  or  assigns 
should  fail  to  comply  with  any  order  of  the  court  in  respect 
to  the  payment  and  discharge  of  such  liability,  and  provid- 
ing also  for  the  transfer  of  such  obligation  to  any  new  cor- 
poration to  which  the  railroad  property  might  be  transferred. 
The  said  sale  was  duly  ratified  and  confirmed  by  order  of  the 
court  in  this  suit  on  the  11th  day  of  September,  1897,  and  on 
October  30,  1897,  said  Frederic  P.  Olcott  conveyed  and  trans- 
ferred said  railroad  property,  subject  to  said  condition  of  sale, 
to  the  Colorado  Midland  Railway  Company,  a  new  corpora- 
tion, which  assumed  said  obligation  (and  is  called  herein  the 
*'New  Midland  Company'') ;  and  on  the  1st  day  of  Novem- 
ber, 1897,  all  of  said  railroad  property  was  by  said  receiver 
delivered  to  said  New  Midland  Company,  under  the  terms  of 
said  sale.  On  the  morning  of  September  10,  1897,  at  abont 
14  minutes  after  midnight,  the  passenger  train  No.  1  of  the 
Denver  Company,  going  west,  consisting  of  an  engine  and 
eight  cars,  was,  when  moving  at  a  high  rate  of  speed, 
between  one  and  two  miles  west  of  Newcastle,  on  the  railroad 
of  said  Denver  Company  between  Newcastle  and  Rifle  Creek, 
met  at  a  curve  on  said  railroad  by  a  freight  train  oi  said 
receiver,  George  W.  Ristine,  going  eastward  on  the  same  sin- 
gle track,  causing  a  violent  collision,  in  which  the  engine  and 
most  of  the  cars  of  said  passenger  train  were  wrecked,  and 
the  gas  pipes  on  such  cars  broken,  so  that  the  gas  escaped, 
ignited,  and  exploded,  causing  further  wreckage,  and,  by  set- 
ting said  passenger  cars  on  fire,  destroyed  much  property  on 
the  said  passenger  train,  as  well  as  the  engine  and  many  of 
the  cars.  Several  of  the  employees  and  passengers  on  the 
same  train  were  killed,  and  many  others  wounded  and  injured. 
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The  said  passeng^er  train  was  running:  on  its  proper  time,  as 
directed  by  said  joint  superintendent,  and  the  persons  in 
charge  of  that  train  were  free  from  fault,  and  the  said  colli- 
sion, wreckage  of  engine  and  cars,  loss  of  life,  and  injury  to 
persons,  and  destruction  of  property,  were  wholly  chargeable 
to  the  gross  negligence  and  misconduct  of  the  conductor  and 
engineer  of  said  freight  train  of  said  receiver,  which  was  run 
contrary  to  the  directions  of  said  joint  superintendent  and 
his  train  dispatchers.  The  Denver  Company  filed  its  peti- 
tion in  intervention  in  this  foreclosure  suit  to  recover  the 
damages  it  had  sustained  through  said  collision;  and  for 
which  the  receiver,  as  such,  was  alleged  to  be  liable,  and  the 
receiver  and  the  said  New  Midland  Company  were  made  par- 
ties to  such  intervention,  and  appeared  therein,  and  contested 
the  claims  of  the  intervener.  After  issue,  and  reference  to  a 
special  master,  upon  his  report  and  the  evidence  taken  by 
him  the  circuit  court  made  the  decree  in  favor  of  the  inter- 
vener which  is  appealed  from. 

Henry  T,  Rogers  (Lucius  M.  Cuthheri^  Daniel  B,  Ellis ^ 
George  C  Preston^  and  Pierponi  Fuller^  on  the  briefs),  for 
appellants. 

Henry  P'.  May  (Edward  O,  Wolcott  and  Joel  F,  VaiUy  on 
the  brief),  for  appellee. 

Before  Sanborn  and  Thayer,  Circuit  Judges,  and  Loch- 
REN,  District  Judge. 

LoCHREN,  District  Judge,  after  stating  the  case  as  above' 
delivered  the  opinion  of  the  court. 

The  section  of  railroad  between  Newcastle  and  Rifle  Creek 

■ 

upon  which  the  collision  occurred  was  the  railroad  of  the 
intervener,  the  Denver  Company,  and  in  its  possession  and 
use  at  the  time  of  the  collision.  The  so-called  ''lease,"  as 
interpreted  and  acted  upon  by  the  parties  to  it,  gave  to  the 
Midland  Company  trackage  rights  for  its  trains  over  this  sec- 
tion of  railroad,  upon  the  terms  agreed  upon.  The  appoint- 
ment of  a  joint  superintendent  to  control  the  movement  of 
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trains  and  engines  over  that  section  and  the  adjoining  sec- 
tion to  Grand  Junction,  also  used  in  common  by  the  two 
railroad  companies,  with  authority  to  employ  subordinate 
train  dispatchers,  was  a  proper  provision  to  insure  the  care 
necessary  to  prevent  collisions,  while  obtaining  the  fullest  use 
of  the  single  track  by  both  companies ;  and  it  was  matter  of 
convenience  to  intrust  supervision  over  the  condition,  repairs, 
and  improvements  of  that  division  of  railroad  to  such  super- 
intendent.    As  each  company  operated  its  own  trains  by  its 

own  servants  in  the  prosecution  of  its  own 
o^^^^any  Separate  business,  in  which  the  other  com- 
gmioe.  pany  had  no  interest,  the  use  by  each  company 

was  in  common  with  the  other  company,  and 
not  a  joint  use;  and  each  company,  in  the  operation  of  its 
trains,  was  bound  to  use  reasonable  care,  under  the  circum- 
stances, to  avoid  injury  to  the  trains  of  the  other  company. 
The  findings  of  the  special  master  as  to  the  practice  in  the 
settlements  for  live  stock  killed  on  the  line  between  Newcas- 
tle and  Grand  Junction  were  not  immaterial,  as  they  tended 
to  show  the  practical  interpretation  of  the  so-called  "lease" 
by  the  parties,  and  the  character  of  the  actual  possession  and 
use  of  that  section  of  railroad . 

« 

The  receiver  had  taken  the  place  and  assumed  the  rights  and 
obligations  of  the  Midland  Company  in  resx)ect  to  that  section 
of  railroad,  and  was,  as  receiver,  responsible  to  the  Denver 
Bame-same-  Compauy  for  all  the  damages  sustained  by  that 
iSSSfiSS^JSS^of  company  from  the  said  collision  and  the  explo- 
Damase.  ^.^^  ^^  ^^^  ^^^  conflagratiou  which  immediately 

resulted  therefrom  ;  such  collision  being  caused  wholly  by  the 
negligence  of  the  servants  of  said  receiver  in  the  management 
of  the  said  freight  train.  As  the  Denver  Company  then  owned, 
possessed,  and  operated  with  its  own  trains  the  railroad 
between  Newcastle  and  Rifle  Creek,  on  which  this  collision 
occurred,  it  was  liable  to  its  own  passengers,  and  to  the  own- 
ers of  property  carried  by  it  on  its  passenger  train,  for  inju- 
ries and  losses  from  the  collision,  explosion,  and  fire,  though 
caused  wholly,  as  aforesaid,  by  the  negligence  of  the  receiver's 
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servants  while  running  his  freight  train  upon  that  section  of 
railroad  with  the  permission  of  the  Denver  Company.  Rail- 
road Co.  V,  Barron,  5  Wall.  91,  104.  See,  also,  Heron  v. 
Railway  Co.,  68  Minn.  542,  71  N.  W.  706.  The  damages 
sustained  by  the  Denver  Company  were,  therefore,  not  only 
the  loss  of  its  own  property  destroyed  or  injured,  but  included 
also  the  amounts  it  had  to  pay  for  the  immediate  care  of  its 
injured  passengers,  and  of  the  remains  of  such  as  were  killed, 
and  the  amounts  it  was  required  to  pay  its  passengers,  and 
owners  of  property  on  its  passenger  train,  in  satisfaction  for 
their  injuries  and  losses  from  the  collision.  This  disposes  of 
all  assignments  of  error  which  question  the  right  of  the  inter- 
vener to  have  any  relief. 

On  reviewing  the  action  of  the  circuit  court  as  to  the  spe- 
cific items  of  damage  allowed  to  the  intervener,  it  should  be 
borne  in  mind  that  the  court  was  not  simply  engaged  in  the 
adjudication   of  issues   between  ordinary  liti- 
gants.    In  this   foreclosure  suit  it   had   taken  SS^i?t!w^en- 
possession  of  the  railroad   property,   and   was  alSSnatR^ 

.  cmirer— Provlnoe 

operating  the  railroad  by  its  receiver,  and  was  ^^^°*'***^ 
thus  exercising  administrative  functions,  tem- 
porarily, in  connection  with  and  in  aid  of  the  foreelosurc 
suit.  The  damages  claimed  in  this  intervention  against  the 
receiver  because  of  the  torts  of  his  employees  in  the  move- 
ments of  one  of  his  trains  would,  if  allowed,  be  classed  as 
operating  expenses  of  the  railroad  under  the  receiver.  20 
Am.  &  Eng.  Enc.  Law,  385.  The  court,  in  considering 
these  claims,  was  supervising  the  action  of  its  own  receiver 
in  the  administration  of  the  business  of  the  railroad,  and,  for 
the  purpose  of  directing  his  action,  could  properly  ascertain 
his  liabilities  according  to  the  business  methods  customarily 
adopted  by  careful  and  prudent  railroad  corporations  under 
like  circumstances,  avoiding  needless  delays  and  vexatious 
and  expensive  litigation,  where  the  right  of  the  matter  was 
obvious  to  the  court,  and  where  it  could  see  that  no  real  dis- 
pute as  to  facts  existed.  The  fact  that  before  the  hearing  a 
sale  of  the  railroad  property  had  been  made  upon  the  condi- 
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tion  referred  to  did  not  change  the  nature  of  the  proceeding: 

further  than  to  make  it  necessary  that  the  New 
SS^S^JmSr       Midland  Company,  because  of  its  assumption  of 

ultimate  responsibility,  be  made  a  party  to  the 
intervention,  with  the  right  to  present  any  objections  or  de- 
fenses against  the  claims  which  the  receiver  might  have  urged. 
The  intervention  was  still  a  proceeding  in  the  matter  of  the 
receivership  in  the  foreclosure  suit,  as  much  as  if  the  railroad, 
at  the  time  of  the  hearing,  was  still  in  the  hands  of  the  receiver ; 
and  the  court,  if  clearly  satisfied  that  the  receiver  was  liable, 
and  that  the  showing  fixed  the  amount  of  a  claim  beyond 
doubt  or  serious  contention,  would  properly  allow  it,  without 
the  delay  and  expense  of  formal  litigation.  If  a  claim  were 
for  unliquidated  damages, — as  for  personal  injuries  from  a 
moving  train  of  the  receiver,  the  amount  being  in  dispute,  as 
well  as  allegations  of  negligence  and  of  contributory  negli- 
gence,— it  would,  from  its  nature,  have  to  be  determined  by 
a  jury  in  an  action  at  law,  as  was  done  in  Thompson  z;.  Rail- 
way Co.,  35  C.  C.  A.  357,  93  Fed.  384,  although  any  judg- 
ment obtained  by  the  claimant  could  only  be  satisfied  in  the 
intervention  in  the  foreclosure  suit.  The  same  course  would 
have  to  be  taken,  as  to  the  trial  of  such  a  claim,  if  the  receiver- 
ship were  still  active.  But  it  would  have  been  an  abuse  of 
the  power  of  the  court  in  this  case,  where  the  right  of  recov- 
ery was  clear,  had  it  required  or  permitted  extended  and 
expensive  litigation  as  to  claims,  the  amounts  of  which  were 
readily  ascertainable  upon  the  showings  at  the  hearing,  satis- 
factory to  the  court,  and  unquestioned  as  to  accuracy. 

The  errors  assigned  upon  the  allowance  of  particular  items 
are  generally  but  repetitions  or  amplifications  of  the  general 
objections  going  to  the  right  of  the  intervener  to  recover  any 

damages.  As  to  the  claim  for  damages  to  roll- 
sSJl^SffiSSce,   ing  stock,  $27,771.31,  it  was,  on  the  hearing 

before  the  special  master,  agreed  and  admitted 
that  petitioner's  Exhibit  No.  7,  which  specified  such  damages 
ftSiJcgating  that  sum,  was  a  true  statement  of  the  damages 
to  rolling  stock  of  the  intervener  as  the  result  of  the  collision, 
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explosion,  and  fire,  and  that  the  intervener  was  responsible 
to  the  Pullman  Company  and  the  Rio  Grande  Western  Com- 
pany f9r  their  coaches  named  in  that  statement.  This  admis- 
sion left  no  issue  as  to  the  amount  of  that  claim.  And  the 
same  is  true  in  respect  to  the  item  of  $205.43,  paid  by  the 
intervener  to  the  United  States  on  account  of  registered  mail 
matter  and  equipment  destroyed  by  the  collision  and  fire,  it 
having  been  admitted  at  the  same  hearing  that  the  amount 
was  reasonable,  and  the  proof  of  payment  by  the  intervener 
sufficient.  As  to  the  claim  for  $1,240.75  paid  by  the  inter- 
vener to  its  passengers,  named  in  its  petition,  in  settlement 
of  their  respective  claims  for  personal  injuries  and  loss  of  bag- 
gage, the  receiver,  in  his  answer,  admits  that  at  the  time  of 
the  making  of  such  settlement  he  conceded  that  the  amounts 
were  reasonable  for  the  passengers  to  receive  on  account  of 
such  losses  and  injuries.  And  so  in  respect  to  the  other 
items  making  up  the  aggregate  of  $31,863  allbwed  by  the 
special  master,  and  also  by  the  court,  it  is  enough  to  say, 
without  going  further  into  details,  that  the  evidence  suffi' 
ciently  showed  that  they  consisted  of  settlements  for  damages 
to  property  carried  on  intervener's  train,  and  in  payment  of 
exx>enditures  made  necessary  by  and  resulting  from  the  col  * 
lision ;  all  of  which  were  actually  and  properly  paid  by  the 
intervener.  Neither  the  fact  of  payment  by  the  intervener 
nor  the  reasonableness  of  the  amount  was  questioned.  The 
general  holding  that  the  receiver  was  liable  to  the  intervener 
disposed  of  all  contention  as  to  these  items.  The  item  of 
$999.11,  for  moneys  to  that  amount  paid  by  the  intervener 
to  owners  of  express  matter  carried  on  intervener's  passen- 
ger train,  and  destroyed  in  the  collision  and  fire,  was  prop- 
erly allowed  by  the  court.  It  was  not  questioned  that  the 
intervener  had  paid  that  amount,  upon  proofs  which,  though 
ex  parte ^  were  such  as  are  customarily  accepted  as  satisfac- 
tory by  railroad  companies  in  cases  of  such  losses.  No  sus- 
picion as  to  the  accuracy  and  correctness  of  such  proofs  was 
suggested.  The  liability  of  the  receiver  being  clear,  and  the 
losses  and  their  amounts  appearing  by  customary  proofs,  not 
contested  or  questioned  as  to  accuracy,  on  which  the  pay- 
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ments  by  the  intervener  had  been  made,  there  was  no  real 
issue  in  respect  to  the  item  to  require  or  justify  any  litigation, 
delay,  or  expense.  In  supervising  the  administration  of  the 
receiver  in  respect  to  this  item,  the  court  rightfully  recognized 
and  acted  upon  the  method  in  use  in  the  common  course  of 
carrying  on  the  business  of  such  railroads,  and  the  proofs, 
which  might  and  should  have  been  accepted  as  satisfactory 
by  the  receiver,  on  which  to  recommend  to  the  court  the  allow- 
ance of  the  item,  had  he  still  continued  in  the  active  opera- 
tion of  the  railroad .  Upon  the  hearing  of  this  intervention 
it  was  as  much  within  the  discretion  of  the  court  to  accept 
such  uncontroverted  customary  proofs,  when  satisfied  of  the 
correctness  of  the  same,  and  thus  avoid  needless  expense  and 
delay,  as  if  the  railroad  were  then  still  under  the  management 
of  its  receiver. 

The  allowance  of  interest  from  July  14,  1898,  the  day  when 
the  decision  of  the  court  was  filed  on  which  the  decree  was 
afterwards  entered,  was  made  by  the  judges  who  rendered  the 

decision  and  also  signed  the  decree,  and  was 
SloaS^^iDta?^     within  the  discretion  of  the  court.     Prazer  v. 

Carpet  Co.,  141  Mass.  126,  4  N.  B.  620. 
The  provision  in  the  decree  requiring  the  Colorado  Midland 
Railway  Company,  upon  notice  from  the  intervener  of  any 
claim  made  against  it  on  account  of  said  collision,  wreck, 

explosion,  or  conflagration,  to  compromise  and 
■utnedbypm^.      Settle  such  claim  or  defend  against  the  same, 

paying  any  judgment  rendered  thereon  against 
the  intervener,  with  interest,  costs,  and  reasonable  counsel  fees, 
is  a  proper  provision  for  the  satisfaction  of  the  liabilities  of 
the  receiver  in  conformity  with  the  condition  of  the  foreclosure 
sale  above  referred  to. 

The  decree  of  the  circuit  court  is  affirmed,  with  costs. 

NOTB. 

Collisions — Use  of  Track  in  Common — Liability. — A  company  is 
not  responsible  to  its  passenger  injured  in  a  collision  brought  about 
by  the  negligence  of  the  servants  of  another  company,  which  has 
statutory  running  powers  over  the  line  of  the  first  company.  Wright 
V,  Midland  R.  Co.,  42  L.  J.  Ex.  89,  L.  R.  8  Ex.  137,  21  W.  R.  460,  29 
L.  T.  436. 
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V. 

Cullen. 

{Supreme  Court  of  Illinois ,  Oct.  ig^  igoo,) 

Death  of  Section  Hand  Standing  near  Track — Defective  Car  Door 
— Contributory  Negligence. — In  an  action  against  a  railroad  com- 
pany for  the  death  of  its  section  foreman  caused  by  his  being  struck, 
while  standing  near  the  track  in  the  discharge  of  his  duties,  by  the 
car  door  of  one  of  defendant's  passing  freight  cars,  which  was  in  a 
defective  condition,  it  appeared  that  deceased  was  not  guilty  of  con- 
tributory negligence  in  standing  at  the  point  where  he  was  struck^ 
as  it  was  shown  that  it  was  customary  for  section  hands  to  stand 
about  the  same  distance  from  the  rails  under  such  circumstances. 

Same — Same — Negligence  of  Trainmen — Liability. — In  such  action, 
the  railroad  company  was  liable  for  any  negligence  of  the  trainmen 
in  charge  of  such  freight  car  in  failing  to  report  the  defective  con- 
dition of  the  car  to  the  company,  and  in  failing  to  abandon  the  use 
of  the  car  until  it  was  put  into  a  reasonably  safe  condition. 

Harmless  Error. — Harmless  error  in  admitting  testimony  is  not 
reversible  error. 

Death  of  Section  Hand  Standing  near  Track — Defective  Car  Door 
— Contributory  Negligence — Instructions. — In  such  action,  defendant 
was  not  prejudiced  by  an  instruction  stating  that  if  such  section 
foreman,  in  the  line  of  his  employment,  was  in  the  exercise  of 
reasonable  care  for  his  own  safety,  he  had  the  right  to  assume,  in  the 
absence  of  notice  to  the  contrary,  that  defendant  would  use  reason- 
able care  and  diligence  to  see  that  the  car  doors  of  a  train  running 
upon  the  track  of  defendant  were  in  a  reasonably  safe  condition  and 
that  the  jury  have  the  right  to  take  that  into  consideration  in  con- 
nection with  all  the  facts  and  circumstances,  in  determining  whether 
or  not,  at  the  time  he  was  injured,  deceased  was  exercising  due  care 
for  his  own  safety. 

Appbal  by  defendant  from  Third  district  appellate  court. 
Affirmed, 
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A,  E,  De  Mange ^  JVm.  Brown^  and  C  L,  Capen^  for 
appellant. 

Sample  &  Morrissey^  for  appellee. 

Pbr  Curiam.  This  is  an  appeal  from  a  judgment  of  affirm- 
ance by  the  appellate  court  against  appellant,  in  favor  of 
appellee.  The  appellate  court  filed  with  its  judgment  the 
following  statement  of  the  case  and  opinion,  by  Wright^ 
P.  J.: 

"In  this  action  the  appellant  was  sued  by  appellee  for  dam- 
ages by  negligence  resulting  in  the  death  of  John  CuUen, 
intestate.  The  declaration,  consisting  of  two  counts,  alleges 
that  John  Cullen  was  section  foreman  for  appellant  over 
a  portion  of  the  track,  including  that  part  running  two  miles 
north  of  Mclrcan,  111.,  and  while  in  discharge  of  his  duties 
as  such,  in  the  exercise  of  ordinary  care  for  his  own  safety, 
appellant  negligently  ran  a  freight  train  over  that  section  of 
track,  with  one  of  the  car  doors  of  a  freight  car  in  defective 
condition  and  out  of  repair,  so  that  it  swung  out  at  the  bot- 
tom from  the  side  of  the  car  when  the  train  passed  intestate, 
and  struck  and  killed  him,  leaving  his  widow  and  four  chil- 
dren deprived  of  support.  Trial  by  jury  resulted  in  a  verdict 
and  judgment  against  appellant  for  $5,000,  from  which  this 
appeal  is  taken  to  effect  its  reversal,  and  it  is  urged  as  error 
that  the  court  admitted  improper  evidence  and  excluded 
proper  testimony;  that  the  court  denied  the  motion  and 
refused  the  instruction  offered  at  the  close  of  appellee's  tes- 
timony, and  again  at  the  close  of  all  the  testimony,  to  direct 
a  verdict  for  appellant ;  that  the  court  gave  improper,  refused 
proper,  and  modified  proper  instructions. 

"The  evidence  shows  that  wliile  deceased,  in  the  discharge 
of  his  duties  as  section  foreman,  was  upon  the  track  about  a 
mile  north  of  McLean,  a  freight  train  approached,  and  the 
deceased,  and  a  workman  with  him,  stepped  off  to  the  side, 
away  from  the  track  several  feet, — to  the  distance  usually 
taken  by  workmen  of  that  class  when  trains  passed.  As  the 
engine  went  by  him  the  deceased  recognized  and  saluted  a 
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friend  in  the  cab,  whom  he  followed  with  his  eyes;  and  di- 
rectly his  companion,  the  workman,  gave  a  shout  of  warning 
and  ducked  his  head.     At  the  same  time  a  boy  walking  upon 
the  track  near  by,  seeing  the  danger,  quickly  swerved  out  of 
the  way.    Almost  instantly,  and  before  the  deceased  became 
aware  of  any  peril,  a  loose  door  hanging  from  the  side  of  a 
furniture  car,  swinging  out,  struck  him  in  the  back  of  the  head 
and  killed  him.    This  car  door  was  of  a  common  sliding  pat  • 
tern,  hung  from  the  top,  its  bottom  coincident  with  the  floor 
of  the  car,  and  confined  to  its  proi>er  place  inside  by  a  strip 
or  band  of  iron,  out  of  which  it  was  possible  for  the  door  to 
jump  or  bound  by  conjunction  of  favorable  circumstances,  in 
which  event  the  bottom  of  the  door  would  swing  to  and  from 
the  side  of  the  car  with  the  wind  pressure  and  swaying  of  the 
car  in  motion.     When  closed,  the  door  could  be  fastened  by 
hasp  and  staple.     It  further  appears  that  while  the  train  was 
yet  several  miles  distant  from  the  place  of  the  injury  a  brake- 
man  discovered  this  door  in  its  loose  condition,  swinging  in 
and  out;  the  bottom  of  the  door  being  free  from  its  fasten- 
ing ;  the  hasp  loose  from  the  staple.     The  discovery  was  made 
on  the  occasion  of  the  train  breaking  in  two,  and  after  the 
coupling  had  been  made  and  the  train  again  started.     An 
immediate  stop  was  made,  and  the   brakeman,  assisted  by 
others,  made  an  ineffectual  attempt  to  close  the  door  in  the 
usual  manner,  and  fasten  it.     The  conductor  of  the  train  was 
apprised  of  the  condition  of  the  door,  and  he,  with  the  two 
brakemen,  replaced  the  door  in  its  hangings ;  but  on  account 
of  some  disorder  in  the  appliance  it  could  not  be  made  to  shut 
tightly  so  the  hasp  could  be  fastened,  a  space  of  two  inches 
being  left  open.     It  is  explained  by  them  that  lack  of  proper 
tools  caused  the  failure   to  completely  remedy  this  defect. 
Having  arrived  at  Atlanta  station,  seven  miles  before  Cullen 
was  struck,  a  stop  was  made ;  and  during  the  stay  of  the 
train  here  the  conductor  again  examined  the  door,  and,  find- 
ing it  in  the  same  condition  as  when  left  by  him  before,  no 
farther  attempt  was  made  to  fasten  it.     After  leaving  Atlanta 
no  stop  was  made  until  after  Cullen  was  struck,  and  none  of 
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the  train  crew  saw  the  accident.  The  head  brakeman,  who 
rode  on  the  engine,  and  the  fireman,  both  testify  they  kept 
watch  back  over  the  train,  and  did  not  see  the  door  again 
swinging  until  after  the  accident. 

*' Geometrical  demonstration  is  invoked  to  prove  that  Cul- 
len  must  have  stood  within  three  feet  seven  inches  of  the 
nearer  rail  when  he  was  struck,  and  the  calculation  is  based 
Death  of  Section  ^P^°  *^^  assumptiou  that  the  car  door  hung  by 
S5**5Sc£^e-  hoth  corners  at  the  top,  properly.  Very  much 
oonwbutory^^'^  stroug  proof — and  the  preponderance,  we  con- 

STeffUsence.  .  "    "^  '^      " 

sider — IS  against  this  contention,  and  to  the 
effect  that  the  car  door  hung  by  one  corner  only,  and  that 
Cullen  stood  more  than  five  feet  from  the  nearer  rail.  His 
workman  stood  the  same  distance  away.  They  were  men  of 
long  experience  in  the  line  of  their  employment.  On  the 
approach  of  this  train  they  withdrew  to  a  distance  ordinarily 
safe, — about  the  same  space  from  the  rails  that  was  customary 
and  usual.  Having  done  that,  in  the  absence  of  contributory 
negligence  otherwise,  we  are  impelled  to  conclude  that  the 
deceased  was  in  the  exercise  of  ordinary  care  for  his  own 
safety. 

As  against  the  charge  of  negligence  on  the  part  of  appel- 
lant regarding  the  condition  of  the  car  door,  it  is  said  appel- 
lant had  neither  time  to  discover  the  defect,  nor  actual  notice 
.       ^  of  it.    The  answer  to  this  is  that  the  trainmen, 

Some— Scone—  ' 

SSSS?n-2ia-  including  the  conductor,  who  were  in  charge  of 
^^*^'  the  train,  not  only  knew  of  the  defective  condi- 

tion of  the  door,  but  endeavored  to  remedy  it,  and  concluded 
that  they  had  sufficiently  secured  it  when  they  desisted  from 
their  efforts  to  do  so.  It  was  the  master's  duty  to  use  reason- 
able care  to  remedy  this  defect,  so  long  as  the  door  formed  a 
part  of  the  train,  or,  upon  knowledge  of  such  defect,  to  desist 
in  the  use  of  it,  if  it  was  dangerous  to  others,  which  latter 
fact  the  accident  demonstrated.  While  it  may  be  true  the 
master,  or  some  employee  having  the  relation  of  vice  princi- 
pal, had  neither  time  to  discover  the  defect,  nor  actual  notice 
of  it,   yet  the  trainmen   were  not   fellow   servants   of  the 
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deceased ;  and  it  was  their  duty,  upon  discovering  the  defect- 
ive condition  of  the  car,  to  report  it  to  the  master  for  repair, 
and  to  cease  the  use  thereof  until  it  was  restored  to  a 
reasonably  safe  condition.  This  they  neglected  to  do,  and 
in  consequence  thereof  Cullen  was  killed.  As  between 
appellee  and  appellant,  the  latter  is  responsible  for  such 
negligence  of  its  servants  in  charge  of  the  train.  Whether 
appellant's  servants  who  managed  the  train  were  guilty  of 
negligence  being  a  question  of  fact  determined  against  appel  - 
lant  by  the  jury,  it  only  remains  to  consider  the  evidence  to 
say  that  conclusion  was  warranted.  Having  so  considered 
the  evidence,  we  feel  that  such  a  conclusion  was  irresistible. 

'*It  is  insisted  that  the  court  erred  in  permitting  testimony 
concerning  a  switch  stand  at  Shirley,  Illinois,  some  five 
miles  from  the  scene  of  the  accident,  which  this  car  door 
struck.     We   find  evidence  of  that  fact  in  the   „     ,     „ 

Hannleaa  Errors 

direct  testimony  of  two  of  appellant's  wit- 
nesses, and  while  the  evidence  complained  of  is  not  strictly 
material  to  the  main  issues  involved,  and  might  well  have 
been  excluded,  it  merely  elucidates  and  explains  the  circum- 
stances in  detail.  Had  the  evidence  produced  by  appellant 
upon  this  point  in  chief  been  withdrawn,  a  different  question 
might  have  been  presented ;  but  in  the  present  condition  of 
the  record  it  is  difficult  to  see  that  any  harm  was  done  by  the 
admission  of  the  evidence.     Indeed,  there  was  none. 

'*The  second  instruction  for  appellee,  which  it  is  said  was 
erroneously  given,  we  have  carefully  examined.    It  states 
the  rule  to  be  that  if  Cullen,  in  the  line  of  his  employment, 
was  in  the  exercise  of  reasonable  care  for  his 
own  safety,  then  he  had  the  right  to   assume,  SSSK^dltend- 

ii^  near  Track 

in  the  absence  of  notice  to  the  contrary,  that  ^^!^Jig;. 
appellant  would  use  reasonable  care  and  dili  -  !?g^?tiSS5?* 
gence  to  see  that  the  car  doors  on  a  train  running 
upon  the  track  of  appellant  were  in  a  reasonably  safe  con- 
dition, and  that  the  jury  have  the  right  to  take  that  into  con- 
sideration, in  connection  with  all  the  facts  and  circumstances, 
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in  determining  whether  or  not,  at  the  time  he  was  injured, 
Cullen  was  exercising  due  and  reasonable  care  for  his 
personal  safety.  The  force  of  criticism  against  this  instruc- 
tion is  not  seen.  It  does  not  single  out  any  particular  fact 
in  the  proof  to  appellant's  prejudice,  but  is  merely  directed 
to  the  question  whether  the  deceased  was  in  the  exercise  of 
ordinary  care,  and  states  only  general  rules  applicable  to 
the  determination  of  it,  so  that  we  cannot  say  any  harmful 
error  to  appellant  resulted  from  giving  it. 

*'It  is  quite  needless  to  allude  to  the  motion  and  instruction 
offered  to  direct  a  verdict  for  appellant,  which  the  court  prop- 
erly refused.  That  no  error  exists  in  any  of  the  other  instruc- 
tions, in  giving,  refusing,  or  modifying  them,  is  also  our 
conclusion  upon  their  examination,  although  fifteen  of 
appellant's  offered  instructions  were  refused,  while  sixteen 
were  given.  We  think  the  case  was  fairly  presented  to  the 
jury  for  the  appellant,  and  are  convinced  that  the  judgment  of 
the  trial  court  must  stand.'' 

The  briefs  and  arguments  filed  here  are  manifestly  the 
same  as  those  used  in  the  appellate  court,  and  discuss  at 
length  questions  not  open  to  review  in  this  court.  We  have 
considered  the  points  made  on  the  assignment  of  errors  of 
law,  and  consulted  the  authorities  cited,  so  far  as  deemed 
necessary,  and  have  reached  the  conclusion  that  such 
questions  of  law  are  all  properly  disposed  of  by  the  foregoing 
opinion.  It  will  therefore  be  adopted  as  the  opinion  of  this 
court,  and  the  judgment  below  affirmed.    Judgment  affirmed. 
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{Supreme  Court  of  Minnesota^  Jan,  ^,  igoi,) 

Crossings — Duty  to  Look  and  Listen — Right  to  Rely  on  Signals.* — 
The  rule  that  it  is  the  duty  of  a  traveler  on  the  highway,  about  to  go 
upon  a  railway  crossing,  to  look  and  listen,  to  the  extent  of  his  oppor- 
tunity, for  an  approaching  train,  is  not  always  an  absolute  one. 
While  he  cannot  omit  to  exercise  due  care  in  so  looking  and  listening, 
in  reliance  upon  the  railway  company  doing  its  duty  as  to  giving 
signals,  yet  under  special  circumstances  he  may  regulate  his  own 
conduct  in  some  degree  with  reference  to  the  presumption  that  it  will 
do  its  duty. 

Same— Same— Gates — Flagman — Implied  Invitation  to  Cross,  f — 
Where  it  is  the  custom  of  a  railway  to  keep  gates  or  a  flagman  at  a 
dangerous  crossing,  the  raised  gates  or  the  absence  of  the  flagman, 
to  a  traveler  to  whom  the  custom  is  known,  is  an  assurance  of  safety, 
and  an  implied  invitation  to  make  the  crossing,  upon  which  he  may 
to  some  extent,  but  not  entirely,  rely  and  act,  within  reasonable  lim- 
itations, upon  the  presumption  that  it  is  safe  for  him  to  go  upon  the 
crossing.  The  extent  to  which  he  may  rely  on  such  assurance  is  a 
question  of  fact,  unless  it  conclusively  appears  that  he  relied  exclu- 
sively thereon. 

Contributory  Negligence — Question  for  Jury.— Rules  applied,  and 
held  that  the  question  of  the  plaintiff's  contributory  negligence  was 
one  of  fact,  and  that  the  trial  court  erred  in  not  submitting  it  to  the 
jury. 

Lewis  and  Coi*i*ins,  JJ.,  dissenting. 

(Syllabus  by  the  Court.) 

*See  generally,  Lewis  v.  Long  Island  R.  Co.  (N.  Y.),  18  Am.  &  Eng. 
R.  Cas.,  N.  S.,  1,  2Ln6.  foot-note. 

Failure  to  give  crossing  signals  does  not  excuse  contributory  neg- 
ligence of  traveler.     See  note^  18  Am.  &  Eng.  R.  Cas.,  N.  S.,  466. 

f  Fennell  v.  Harris  et  al,  (Penn.) ,  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  709, 
zxL^  foot-note, 

19  (N  s)  A  &  E  R  Cas— 34 
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Appbal  by  plaintiff  from  Hennepin  county  district  court. 
Reversed. 

L.  J.  Van  Fossen  and  Hendrix  &  Merrttt^  for  appellant. 

W,  H,  Norris  and  F.  IV,  Rooty  for  respondent. 

Start,  C.  J.  The  plaintiff  on  the  10th  day  of  January, 
1900,  while  crossing  the  railway  track  of  the  defendant  on  a 
public  highway  in  the  town  of  Rose,  this  state,  was  injured 
oaae  Stated         ^^  ^^^  wagou  being  struck  by  a  passing  engine, 

with  car  attached.  This  action  was  brought  to 
recover  the  damages  the  plaintiff  sustained  by  reason  of  such 
injuries,  and  at  the  close  of  the  evidence  the  court,  on  motion 
of  the  defendant,  instructed  the  jury  to  return  a  verdict  for 
the  defendant,  and  the  plaintiff  appealed  from  an  order  deny- 
ing his  motion  for  a  new  trial. 

The  alleged  negligence  on  the  part  of  the  defendant  con- 
sisted in  driving  its  engine  across  the  highway  without  giving 
any  signal  of  its  approach,  and  in  failing  to  have  a  flagman 
stationed  at  the  crossing  to  warn  travelers  on  the  highway  of 
the  approach  of  the  engine.  It  is  here  conceded  that  the  evi- 
dence was  sufficient  to  take  the  case  to  the  jury  on  the  ques- 
tion of  the  defendant's  negligence,  but  it  is  urged  that  the 
trial  court  correctly  directed  a  verdict  on  the  ground  that  the 
plaintiff  was  guilty  of  contributory  negligence.  Does  the  un- 
contradicted evidence  conclusively  show,  as  a  matter  of  law, 
that  the  plaintiff  was  guilty  of  negligence  which  contributed 
directly  to  his  injury?  This  question  is  to  be  determined  by 
an  attentive  consideration  of  the  special  facts  which  the  evi- 
dence tends  to  establish,  and  in  so  doing  we  must,  if  there  is 
any  fair  doubt  as  to  what  the  evidence  tends  to  prove,  or  as 
to  the  inferences  to  be  drawn  from  the  admitted  facts,  accept 
that  view  of  them  which  is  most  favorable  to  the  plaintiff. 
Whatever  facts  the  evidence  on  the  part  of  the  plaintiff  tends 
to  show  must,  for  the  purpose  of  this  appeal,  be  assumed  as 
the  facts  of  this  case,  although  the  weight  of  the  evidence 
maybe  to  the  contrary.  Upon  this  hypothesis,  the  here 
material  facts  of  this  case  are  these:  The  defendant's  rail- 
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way  at  the  locus  in  quo  runs  approximately  north  and  south. 
From  the  point  where  the  railway  and  the  highway  intersect, 
the  former  extends  for  1.000  feet  through  a  cut,  which  100 
feet  north  of  the  crossing  is  13  feet  deep.  The  highway  at 
the  crossing  runs  at  an  angle  with  the  track  of  the  railroad, 
northeast  and  southwest,  and  is  downhill  for  about  40  rods. 
Intervening  between  the  wagon  road  and  the  railroad  all  the 
way  down  the  hill  there  are  trees  and  brush,  and  a  bank  of 
earth  on  the  north  side  of  the  highway,  near  the  crossing. 
The  first  point  that  an  engine  on  the  track,  coming  from  the 
north,  can  be  seen  from  the  road  northeast  of  the  crossing, 
is  at  a  place  about  5  or  6  feet  wide,  150  feet  from  the  cross- 
ing, at  which  point  the  engine  can  be  seen  150  feet  away. 
The  next  point  where  the  engine  can  be  seen  from  the  road 
is  25  feet  east  of  the  crossing,  where  it  can  be  seen  30  feet  up 
the  track,  and  at  15  feet  from  the  rails  it  can  be  seen  200  feet 
away.  The  length  of  the  tongue  and  box  of  the  wagon  in 
which  the  plaintiff  was  riding  when  the  collision  occurred  is 
21  feet.  The  crossing  is  a  dangerous  one,  and  so  recognized 
by  the  defendant,  and  for  years  before  the  accident  in  ques- 
tion it  had  continuously  kept  a  flagman  there  to  warn  the 
public  of  the  approach  of  the  trains.  It  was  the  custom  of 
the  flagman  to  be  always  in  sight  at  the  crossing,  with  a  red 
flag  in  his  hand,  whenever  an  engine  was  approaching,  but 
when  none  was  coming  he  was  always  out  of  sight;  that  is, 
his  absence  was  a  signal  of  safety.  The  plaintiff  was  27  years 
old  and  in  the  possession  of  all  of  his  faculties,  had  lived  in 
the  vicinity  of  the  crossing  for  about  9  years,  and  was  en- 
tirely familiar  with  it  and  its  surroundings;  also,  with  the 
custom  of  the  flagman  to  be  always  in  sight  at  the  crossing 
when  a  train  was  approaching,  and  to  be  out  of  sight  when 
none  was  coming  and  it  was  safe  for  travelers  to  cross.  It 
had  been  thawing  the  day  before  the  accident,  but  the  night 
before  the  ground  froze  up,  and  the  wagon  road  was  very 
rough.  The  plaintiff  was  driving  a  span  of  horses  hitched  to 
a  lumber  wagon,  with  a  double  box  and  extra  side  boards. 
He  drove  at  a  walk  all  the  way  (as  the  road  was  so  rough  he 
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could  not  do  otherwise)  down  the  hill  towards  the  crossings 
standing  up  in  the  middle  of  the  wagon  box.  The  wagon 
made  more  noise  than  usual.  His  testimony  on  this  point 
(and  he  was  the  only  person  present)  was  this:  '*Q.  You  had 
an  empty  wagon?  A.  Yes,  sir.  Q.  So  that  the  wagon,  then, 
on  that  morning,  with  the  loose  boards  on  top  there, — side 
boards  on  top,  and  the  box  empty,  and  that  very  rough  road, 
— would  make  more  noise  than  usual?  A.  Yes,  sir ;  it  would, 
because  it  was  rough.  Q.  I  presume  you  never  drove  over 
there  before  with  your  wagon  making  as  much  noise  as  it  did 
at  that  time?  A.  I  could  not  recollect  it  very  well."  As  he 
drove  down  the  hill  he  looked,  as  best  he  could,  for  the 
approach  of  the  train,  as  he  was  always  accustomed  to  do 
when  nearing  a  crossing,  but  he  did  not  stop  his  team  and 
listen  before  attempting  to  cross.  He  did,  however,  before 
doing  so,  look  for  the  flagman,  and  he  was  not  in  sight; 
and,  hearing  no  bell  or  whistle, — the  wind  was  northeast, — 
he  kept  on  his  way,  and  when  his  horses  were  stepping  over 
the  first  rail  he  saw  the  engine  coming,  about  150  feet  away. 
His  team  was  frightened,  and  he  whipped  them  up,  as  he  did 
not  know  of  any  other  way  to  save  himself,  except  to  get 
across  the  track  if  possible.  The  engine  was  then  running 
about  18  miles  an  hour,  or  about  three  times  as  fast  as  he 
came  down  the  hill,  and  struck  the  wagon  about  the  middle 
of  the  hind  wheel,  breaking  the  wagon  in  pieces  and  throw- 
ing the  plaintiff  therefrom,  whereby  he  was  seriously  injured. 
The  plaintiff  knew  that  the  train  usually  passed  the  crossing 
at  about  the  hour  of  the  morning  that  the  accident  happened. 
It  is  obvious  from  these  facts  that  this  case  is  not  one 
where  the  plaintiff  went  upon  the  crossing  relying  implicitly 
upon  the  fact  that  the  flagman  was  absent,  and  without  look- 
ing for  the  approach  of  the  engine  or  exercising  any  care  in 
the  premises.  Upon  the  question  whether  the  plaintiff  could 
have  seen  the  train  in  time  to  have  avoided  the  accident,  or 
whether  he  looked  for  it,  the  evidence  was  conflicting,  and 
sufficient  to  warrant  the  submission  of  the  question  to  the 
jury.     The  sole  question,  then,  for  our  decision  is  whether, 
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in  view  of  the  facts  of  this  case,  the  plaintiff,  in  the  exercise 
of  ordinary  care,  was  bound,  as  a  matter  of  law,  to  stop  his 
team  and  listen  before  driving  upon  the  crossing.  Are  the 
inferences  to  be  drawn  from  the  facts  doubtful?  Is  there  no 
reasonable  chance  for  fair-minded  men  to  draw  different  con- 
clusions from  them?  Unless  it  be  clear  that  the  last  two 
questions  must  be  answered  in  the  negative,  the  main  ques- 
tion must  also  receive  a  negative  answer.  Abbott  v.  Rail- 
way Co.,  30  Minn.  482,  16  N.  W.  266.  The  rule  that  it  is 
the  duty  of  a  traveler  on  the  highway,  about  to  go  upon  a 
railway  crossing,  to  look  and  listen,  to  the  extent  of  his 
opportunity,  for  an  approaching  train,  is  not  croMin«.-Duty 
always  an  absolute  one.  While  he  cannot  omit  SiS&Stto^^' 
to  exercise  proper  diligence  in  so  looking  and 
listening,  in  reliance  upon  the  railway  company  doing  its 
duty  as  to  giving  signals,  yet  there  are  circumstances  where, 
in  regulating  his  own  conduct,  he  may  have  some  regard  to 
the  presumption  that  the  company  will  do  its  duty.  Hen- 
drickson  v.  Railway  Co.,  49  Minn.  245,  51  N.  W.  1044,  16 
L.  R.  A.  261;  Newstrom  v.  Railroad  Co.,  61  Minn.  81,  63 
N.  W.  253;  Klotz  v.  Railroad  Co.,  68  Minn.  341,  71  N.  W. 
257  ;  Walker  v.  Railway  Co.  (Minn.),  84  N.  W.  222.  Now 
in  this  case  it  may  be  conceded  that  if  it  had  not  been  the 
custom  of  the  defendant,  to  the  knowledge  of  the  plaintiff, 
always  to  have  a  flagman  at  the  crossing  when  an  engine 
was  approaching,  and  to  have  him  out  of  sight  when  the 
crossing  was  safe  for  travelers,  the  plaintiff  would  have  been 
guilty  of  negligence,  as  a  matter  of  law,  in  not  stopping  his 
team  and  listening  before  driving  upon  the  track.  But  in 
this  case  we  have  the  fact  that  it  was  the  cdstom  of  the 
defendant  to  have  a  flagman  at  the  crossing  when  an  engine 
was  coming  and  the  crossing  was  dangerous,  and  to  have 
him  out  of  sight  when  no  engine  was  approach-  ^^^^^^^ 
ing  and  the  crossing  was  safe,  and,  further,  SSSi^dSSiS?"" 
that  the  plaintiff  knew  of  this  custom,  and  that  ^^^*^ 
when  he  attempted  to  make  the  crossing  the  flagman  was 
out  of  sight.     This  was  in  effect  an  assertion  by  the  defend- 
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ant  that  the  way  was  clear,  and  that  the  plaintiff  might  cross 
in  safety.  This  is  so  to  the  same  extent  that  it  would  have 
been  if,  instead  of  a  flagman,  the  defendant  had  kept  gates 
at  the  crossing,  which  were  always  closed  when  it  was  dan- 
gerous, and  open  when  it  was  safe,  to  go  upon  the  crossing. 
In  such  cases  the  raised  gates  or  the  absence  of  the  flagman 
is  an  assurance  to  the  traveler  of  safety,  and  an  implied  invi- 
tation to  make  the  crossing,  upon  which  he  may  to  some 
extent,  but  not  entirely,  rely,  and  presume  that  it  is  safe  for 
him  to  do  so,  and  act  upon  the  presumption,  within  reason- 
able limits.  The  extent  to  which  he  may  rely  upon  such 
assurance  and  invitation  is  a  question  of  fact  for  the  jury 
unless  it  conclusively  appears  that  he  relied  exclusively 
thereon,  because  the  court  cannot  say  that  a  prudent  man 
would  not  be  influenced  to  some  material  extent  by  them, 
and  regulate  his  conduct  accordingly.  To  assume  otherwise 
would  be  against  all  human  experience.  Beach,  Contrib. 
Neg.  §  190;  2  Sher.  &  Redf.  Neg.  §  466;  3  Elliott,  R.  R.  § 
1157  ;  Glushing  v.  Sharp,  96  N,  Y.  676;  Palmer  v.  Railway 
Co  ,  112  N.  Y.  234,  19  N.  E.  678;  State  v.  Railroad  Co.,  80 
Me.  430,  15  Atl.  36;  Warren  v.  Railroad  Co.,  163  Mass.  484, 
40  N.  E.  895;  Dundon  v.  Railroad  Co.,  67  Conn.  266,34 
All.  1041 ;  Pennsylvania  Co.  v,  Stegemeier,  118  Ind.  305,  20 
N.  E.  843;  Evans  v.  Railroad  Co.,  88  Mich.  442,  50  N.  W. 
386,  14  L.  R.  A.  223;  Wilson  v.  Railway  Co.,  18  R.  1.  491, 
29  Atl.  300.  It  follows  that  the  controlling  fact  in  this  case, 
which  distinguishes  it  from  those  cited  and  relied  upon  by 
the  defendant,  is  that  the  flagman  was  absent,  whereby  the 
plaintiff  was  assured  that  it  was  safe  to  go  upon  the  crossing, 
and  that  he  did  not  rely  wholly  upon  such  assurance,  but  did 
so  to  some  extent.  He  did  everything  which  the  most  cau- 
tious man  would  have  done,  except  to  absolutely  stop  his 
team  and  listen.  We  are  not  disposed  to  relax  the  rule  that 
the  track  of  the  ordinary  commercial  railroad  at  a  highway 
crossing  is  a  place  of  peril,  and  itself  a  warning  to  one  about 
to  go  upon  it  to  exercise  care,  to  the  extent  of  his  opportu- 
nity, and  to  use  his  senses  of  sight  and  hearing  to  discover 
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an  approaching  train,  and  if  he  fails  to  heed  the  warning  he 
is  guilty  of  contributory  negligence,  and  cannot  recover  if  he 
be  injured  by  a  collision.  A  wise  public  policy  and  a  proper 
administration  of  justice  alike  forbid  that  we  should  do  so. 
But  this  case  is  essentially  unlike  one  where  the  party  injured 
attempts  to  make  the  crossing  where  there  is  no  affirmative 
assurance  that  it  will  be  safe  for  him  to  do  so.  It  is  also 
unlike  one  where  the  negligence  is  a  failure  to  ring  the  bell 
or  sound  the  whistle  at  a  crossing,  for  such  negligence  is  no 
assurance,  by  one  whose  special  duty  it  is  to  know,  that  the 
crossing  is  safe,  nor  is  it  an  invitation  to  the  traveler  to 
keep  on  his  way.  In  this  case  the  evidence  tends  to  show 
that  the  plaintiff  was  lured  into  a  place  of  peril  by  the  assur- 
ance of  the  defendant  that  it  was  one  of  safety,  and  upon 
which  he  had  a  right,  to  some  extent,  to  rely.  This  essen- 
tial feature  distinguishes  this  case  from  the  ordinary  crossing 
case,  and  makes  it  an  exception  to  the  rule  we  have  stated. 
The  extent  to  which  the  plaintiff  might  have  prudently  relied 
upon  this  assurance  of  safety,  and  whether  or  not,  in  the 
exercise  of  due  care,  he  ought  to  have  stopped  his  team  and 
listened,  are  fairly  debatable  questions  between  reasonable 
men;  hence  it  cannot  be  said,  as  a  matter  of  law,  that  the 
plaintiff,  under  the  special  circumstances  of  this  case,  was 
bound  to  take  the  unusual  precaution  of  entirely  stopping 
his  team  before  going  upon  the  crossing.  Beamstorm  v. 
Railroad  Co.,  46  Minn.  193,  48  N.  W.  778. 

The  question  of  the  contributory  negligence       contributor 
of  the  plaintiff  was  one  of  fact  for  the  jury,  and       aSlitiffntor 
the  trial  court    erred   in   not   submitting    the      ^^^^' 
case  to  them.     Order  reversed  and  a  new  trial  granted. 

lyBWis,  J.  I  dissent.  Prom  the  cases  cited  the  court 
deduce  this  general  principle :  If  it  conclusively  appears  that 
a  traveler  relied  exclusively  upon  the  assurance  or  invitation 
to  cross  the  tracks  which  is  implied  by  the  absence  of  the 
flagman,  then  the  negligence  of  the  traveler  is  established  as 
a  matter  of  law ;  but,  if  he  did  not  exclusively  rely  upon  such 
assurances,  then  the  question   of   his   negligence  is  for  the 
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jury.  This  seems  to  be  a  correct  statement  of  the  law 
applicable  to  such  cases,  but  it  is  not  correctly  applied  in 
this  case.  There  is  certainly  no  reason  for  confining:  the 
means  of  observation  to  that  medium  by  which  the  absence 
of  the  signal  was  ascertained.  In  State  v.  Railroad  Co  ,  80 
Me.  443, 15  Atl.  36,  cited  in  the  opinion,  the  court  say :  **If  the 
gates  were  open  and  the  crossing  unattended  by  a  flagman, 
then  these  persons  had  a  right  to  accept  the  fact  as  some 
evidence  that  the  train  would  not  attempt  to  pass  the  cross- 
ing at  a  faster  speed  than  six  miles  an  hour.  Of  course 
full  reliance  cannot  always  be  placed  on  an  expectation  that 
a  railroad  company  will  perform  its  duties  when  there  is 
any  temptation  to  neglect  them,  because  experience  teaches 
us  that  it  would  not  be  practicable  to  do  so.  Another  reason 
why  it  is  not  wise  to  establish  the  rule  that  a  traveler  may 
with  impunity  exclusively  rely  upon  such  assurance  is  that 
the  absence  of  the  flagman  might  be  caused  by  sudden  sick- 
ness or  an  accident  over  which  there  was  no  control,  and  the 
traveler  should  anticipate  such  possibilities  and  act  with 
reasonable  prudence  in  approaching  a  place  of  danger.  The 
company  is  not  a  guarantor  of  the  plaintiff's  safety  and  the 
authorities  do  not  so  hold.  Where  there  is  any  dispute  as 
to  the  facts,  or  as  to  whether  the  traveler  exercised  reason- 
able care,  the  question  of  contributory  negligence  is  certainly 
for  the  jury.  But  in  this  case  the  facts  are  undisputed.  It 
conclusively  appears  that  the  plaintiff  relied  exclusively  upon 
his  eyesight,  and  that  he  did  not  use  his  ears.  He  knew  the 
danger  and  the  time  of  the  train.  He  made  so  much  noise 
upon  the  rough,  frozen  road  with  his  rattling  lumber  wagon 
that  he  could  not  hear  the  approaching  train.  He  did  not 
stop  or  slow  up  in  order  that  he  might  hear.  If  he  had 
stuffed  cotton  in  his  ears  he  would  not  more  effectually  have 
deprived  himself  of  the  opportunity  to  hear.  It  was  not 
enough  that  he  looked  up  and  down  the  track  as  he  ap- 
proached it.  His  vision  was  obstructed  almost  entirely,  and 
for  that  reason  he  was  called  upon  to  listen,  and  so  drive 
that  he  could  hear.    If  the  customary  signal  had  been  a  station* 
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ary  bell,  and  the  plaintiff,  approaching  and  not  hearing  it 
sound  the  usual  alarm  had  bandaged  his  eyes  and  permitted 
his  team  to  go  upon  the  track,  could  it  be  said  that  he  was 
not  relying  exclusively  upon  the  invitation  and  assurance 
implied  by  the  absence  of  the  signal?  But  no  more  so  tHan 
did  the  plaintiff  rely  exclusively  upon  his  eyesight  in  this 
case  by  depriving  himself  of  the  use  of  his  ears.  He  was  not 
required  to  stop  in  order  to  get  a  better  view ;  nor  was  he 
obliged  to  stop  for  the  purpose  of  hearing  more  effectively,  if 
he  had  not  himself  created  the  noise  which  prevented  his 
bearing.  His  conduct  being  under  his  own  control,  and  hav- 
ing failed  to  take  the  least  precaution  to  listen,  and  it  being 
certain  that,  if  he  had  stopped  his  own  noise  and  listened, 
he  would  have  heard  the  approaching  train,  it  appears,  as  a 
matter  of  law,  that  he  was  guilty  of  contributory  negligence. 
Collins,  J.  I  cannot  assent  to  the  doctrine  of  the  main 
opinion.  The  plaintiff  made  no  attempt  to  listen  for  the 
approaching  train.  He  knew  it  was  due,  but  drove  on, 
unmindful  of  the  fact  that  his  wagon  was  making  so  much 
noise  that  his  sense  of  hearing  was  gone,  so  far  as  the  expected 
train  was  concerned.  He  relied  exclusively  upon  his  eye- 
sight, depending  entirely  upon  the  vigilance  of  the  flagman. 
The  object  of  placing  a  flagman  and  gates  at  railway  crossings 
is  not  to  relieve  the  traveler  upon  the  highway  of  care  when 
approaching  these  dangerous  places,  but  to  further  guard 
and  protect  him  by  additional  signals.  To  the  signal  by 
whistle  and  bell  is  the  man  or  the  gates  further  warning  and 
protection.  The  conclusion  reached  by  the  majority  is  a 
decided  and  dangerous  encroachment  upon  the  wise  and 
salutary  rule,  long  ago  established,  and  not  yet  openly 
abandoned,  that  a  person  about  to  go  upon  a  railway  track 
must  exercise  care  to  the  extent  of  his  opportunity,  and  must 
use  his  senses  of  sight  and  hearing, — must  listen,  as  well  as 
look.  I  therefore  unite  with  Mr.  Justicb  Lewis  in  a 
dissent. 
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Chicago  G.  W.  Ry.  Co. 

V. 

First  Methodist  Episcopai,  Church  of  Leavenworth 

City,  Kan. 

[Circuit  Court  of  Appeals ^  Eighth  Circuity  May  2^  igoo,) 

Religious  Corporations  —  Actions— Parties. —  Where  a  religious 
corporation  is  authorized  by  a  special  act  of  incorporation  to  sue  on 
all  causes  of  action  in  its  corporate  name  it  is  not  necessary  that  an 
action  in  its  l>ehalf  should  be  brought  in  the  name  of  its  trustees, 
although  the  state  constitution  provides  :  "The  title  to  all  property 
of  religious  corporations  shall  rest  in  trustees." 

Railroads  in  Streets— Right  to  Erect  Station  and  Water  Hydrant.— 
The  right  of  a  railroad  company  to  erect  and  maintain  stations  and 
a  water  tank  or  hydrant  on  or  in  a  city  street  does  not  arise  by 
implication  from  a  mere  license  "to  operate  and  maintain  the  rail- 
road** on  the  street. 

Same — Private  Nuisances — Abutters — Compensation.*— Neither  by 
legislative  enactment  nor  by  ordinance  of  the  city  can  the  use  of  a 
public  street  be  granted  to  a  private  corporation  for  uses  which  con- 
stitute a  private  nuisance,  and  result  in  special  injury  to  the  abutting 
owners  of  property  on  the  street,  except  upon  making  compensation 
for  such  injury. 

Same— Same— Railway  Stations— Water  Hydrants. — The  erection, 
maintenance,  and  use  of  a  station  on,  and  a  water  hydrant  in,  a 
public  street  in  such  close  proximity  to  a  church  as  to  frequently 
have  the  efiPect  of  enveloping  the  church  in  smoke,  and  filling  it  with 
offensive  odors,  and  introduce  into  it  more  or  less  smoke  and  cinders, 
and  of  causing  loud  and  protracted  noises  in  its  immediate  vicinity, 
constitute  a  private  nuisance  for  which  the  railroad  must  make  com- 
pensation, if  it  does  not  remove  the  nuisance. 

Error  by  defendant  to  the  circuit  court  of  the  United 
States  for  the  district  of  Kansas.     Affirmed, 

*As  to  abutter's  right  to  compensation,  see  generaUy,  note^  10 
Am.  &  Eng.  R.  Cas.,  N.  S.,  706  et  seq. 

As  to  when  railroad  in  street  constitutes  a  nuisance,  see  notes, 
1  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  34  et  seq. 


Am  A  Eng  RAII^ROADS  IN  STREETS  539 

RCas  , 

Chicago,  etc.,  Ry.  Co.  v.  First  M.  E.  Church  of  Leavenworth 

The  First  Methodist  Episcopal  Church  of  Leavenworth, 
Kan.,  is  a  religious  corporation  incorporated  by  special  act 
of  the  legislature  of  the  territory  of  Kansas,  February  21, 
1860,  under  the  name  of  the  First  Methodist  ca«e  stated 
Episcopal  Church,  Leavenworth  City,  Kansas  ; 
the  act  of  incorporation  declaring  "that  said  corporation  by 
that  name  shall  be  capable  of  making  contracts,  of  suing 
and  being  sued,  of  pleading  and  being  impleaded  in  all  mat- 
ters whatsoever  in  all  courts  of  law  and  equity,'*  and  gener- 
ally it  was  endowed  with  all  the  t:orporate  powers  commonly 
conferred  on  religious  corporations.  Shortly  after  its  incor- 
poration, it  acquired  the  title  to  three  lots  situated  on  the 
northwest  corner  of  Fifth  and  Choctaw  streets,  in  the  central 
part  of  the  city  of  Leavenworth,  and  erected  thereon  a  com- 
modious and  valuable  church  building,  which  has  been  used 
continuously  from  that  time  to  the  present  as  a  house  of 
public  worship  and  religious  exercises  by  the  members  of 
the  church,  and  all  others  who  chose  to  attend  the  religious 
exercises  held  there.  The  services,  including  a  Sunday 
school,  were  numerously  attended,  and  were  held  on  the 
Lord's  day,  and  as  frequently  on  other  days  as  is  common 
with  Christian  churches.  The  location  was  a  desirable  one 
for  a  house  of  worship,  the  surroundings  pleasant  and  agree- 
able, and  the  air  in  and  about  the  church  pure,  wholesome, 
and  uncontaminated.  These  were  the  conditions  surround- 
ing the  plaintiff's  church  building  when,  in  the  month  of 
September,  1895,  the  defendant  established  a  passenger  sta- 
tion on  the  southwest  corner  of  Fifth  and  Choctaw  streets, 
about  60  feet  from  the  church  building,  and  erected  a  rail- 
road water  hydrant  for  the  purpose  of  supplying  Its  engines 
with  water,  in  the  center  of  Choctaw  street,  about  35  feet 
from  the  center  of  the  south  wall  of  the  church.  The  com- 
plaint alleges,  in  substance,  that  by  reason  of  the  erection 
and  use  of  these  structures  by  the  defendant  the  plaintiff's 
church  building  has  been  rendered  of  little  or  no  value  as  a 
place  of  worship  and  religious  exercises ;  that  the  ringing  of 
bells,  the. sounding   of  whistles,  the  blowing  off  of  steam, 
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and  the  loud  puffing:  of  the  defendant's  locomotive  engines* 
combined  with  the  smoke,  cinders,  soot,  dust,  and  foul,  nox- 
ious, and  offensive  odors  emitted  from  its  engines,  and  which 
enter  the  church,  and  the  noise  and  rattle  of  its  trains  as  a 
result  of  stopping  them  at  its  station  and  at  the  water 
hydrant  for  the  engines  to  take  water,  and  starting  them 
again,  are  such  as  constantly  disturb  religious  exercises  in 
the  church,  and  often  compel  their  cessatign  for  some  time; 
that  the  smoke,  grime,  and  cinders  from  the  engines  which 
enter  the  church  soil  and  damage  its  interior  and  furniture 
and  the  garments  of  the  worshippers;  that  the  odors,  noise, 
smoke,  and  cinders  emitted  from  the  defendant's  engines 
render  the  church  so  uncomfortable  and  undesirable  as  a 
place  of  worship  that  it  has  resulted  in  driving  away  and 
diminishing  the  attendance  at  church  and  the  Sunday  school, 
and  greatly  diminishing  the  income  and  revenues  of  the 
church,  and  rendered  it  practically  valueless  for  church  pur- 
poses, or  for  any  other  use.  The  answer  of  the  defendant 
was  a  general  denial,  and  also  avers  'Uhat  all  that  has  been 
done  by  the  defendant  in  the  matter  of  running  and  operat- 
ing its  trainsalong  and  over  Choctaw  street  in  Leavenworth 
city,  and  past  the  premises  alleged  to  belong  to  the  plaintiff, 
including  the  stopping  of  trains  at  its  passenger  depot  on 
Fifth  and  Choctaw  streets,  has  been  done  according  to  law, 
and  under  and  by  virtue  of  ordinances  of  the  city  of  Leaven- 
worth, duly  passed,  approved,  and  published";  and  it  was 
averred  that  other  railroads  ran  their  trains  past  the  plain- 
tiff's church,  and  that  by  reason  thereof  and  by  reason  of  the 
changed  conditions  in  that  part  of  the  city,  which  were  fully 
set  forth,  the  plaintiff's  property  had  become  valueless  for 
church  purposes.  The  plaintiff  filed  a  reply  denying  the 
allegations  of  the  answer.  There  was  a  jury  trial,  and  a 
verdict  and  judgment  for  the  plaintiff,  and  the  defendant 
sued  out  this  writ  of  error. 

Frank  Hagerman  {Daniel  W,  Lawler^  John  H,  Atwoody 
and  Willard  P,  Hall,  on  the  brief),  for  plaintiff  in  error. 
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William  Dill   {£>.   Kelso,   on  the   brief),    for  defendant 
in  error. 

Before    Caldwkll,    Sanborn,    and    Thayer,    Circuit 
Judges. 

Caldwbll,  Circuit  Judge,  after  stating  the  case  as  above, 
delivered  the  opinion  of  the  court. 

The   first  contention  of  the  plaintiff  in  error  is  that  the 
action  should  have  been  brought  in  the  name  of  the  trustees 
of  the  church,  and  not  in  its  corporate  name.     This  conten- 
tion  is  founded  on  section  3,   art.    12,  of  the 
constitution    of  the    state  of    Kansas,    which  rauon^A^ 
provides :     * *The  title  to  all  property  of  religious 
corporations  shall  vest  in  trustees,  whose  election  shall  be  by 
the  members  of  such  corporations."     But  by  express  provi- 
sion of  the  special  act  of  incorporation  the  corporation  is 
authorized  to   sue  on  all  causes  of  action   in  its   corporate 
name.     Moreover,  if  the  contention  of  the  plaintiff  in  error 
was  well  founded,  no  benefit  would  accrue  to  it,  and  no  harm 
come  to  the  plaintiff,  on  account  of  the  mistake  in  the  name 
of  the  plaintiff,   but  this  court    would   merely    direct    the 
substitution  of  the  trustees  of  the  church  as  plaintiffs  in  the 
action.     McDonald  v,  Nebraska  (decided  present  term;  C.  C. 
A.),  101  Fed.  171 ;  Howard  v.  U.  S.   (decided  present  term; 
C.  C.  A.),  102  Fed.  77.     It  is  not  common  that  two  cases 
occur  so  exactly  alike  as  the  case  at  bar  and  the  case  of  Bal- 
timore &  P.  R.  Co.  V.  Fifth  Baptist  Church,  108  U.  S.  317,  2 
Sup.  Ct.  719,  27  L.  Ed.  739,  11  Am.  &  Eng.  R.  Cas.  15. 
That  was  an  action  brought  by  the  Fifth  Baptist  Church  of 
Washington  City  against  the  railroad  company   to  recover 
damages  resulting  to  the  church  building  by  reason  of  the 
erection  and   maintenance  by  the   railroad  company   of   an 
engine  house  and  machine  shop  on  a  parcel  of  land  adjoining 
that  on  which  the  church  stood.     The  petition  in  this  case 
was  evidently  modeled  after  the  complaint  in  that  case,  and 
is  the  same  in  substance  and  legal  effect.     The  alleged  source 
of  damage  to  the  church  building  is  the  same  in  both  cases, 
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namely,  the  ringing  of  bells,  sounding  of  whistles,  and  other 
noises,  which  interrupted  religious  service,  and  the  snioke» 
cinders,  and  dust  thrown  off  by  the  engines,  which  entered 
the  church,  damaging  its  interior  and  furniture,  and  soiling 
the  garments  of  the  congregation,  and  the  disagreeable  and 
offensive  odors  proceeding  from  the  engines,  which  found 
their  way  into  the  church.  The  facts  and  the  evidence  in 
the  two  cases  are,  in  substance  and  legal  effect,  the  same, 
and  the  entire  charge  of  the  court  was  taken  almost  literally 
from  the  opinion  of  the  supreme  court  in  that  case.  In  view 
of  these  facts,  it  would  be  a  work  of  supererogation  for  this 
court  to  enter  upon  a  discussion  of  questions  fully  considered 
and  decided  by  the  supreme  court  in  that  case,  and  which 
are  conclusive  of  the  case  at  bar.  The  only  distinguishing 
feature  in  the  two  cases  is  one  that  weakens,  rather  than 
strengthens,  the  case  of  the  plaintiff  in  error.  In  that  case 
the  rights  of  the  railroad  company  under  its  charter  and 
the  act  of  congress  were  in  terms  more  extensive  than  are  the 
rights  of  the  defendant  in  this  case.  In  that  case  the  rail- 
road company  had  authority  conferred  upon  it  by  an  act  of 
congress  **to  exercise  the  same  powers,  rights,  and  privileges 
in  the  construction  of  a  road  in  the  District  of  Columbia 
*  *  *  which  it  could  exercise  under  its  charter  in  the 
construction  of  a  road  in  Maryland";  and  **by  its  charter 
it  was  empowered  to  make  and  construct  in  that  state  all 
works  whatever  which  might  'be  necessary  and  expedient' 
in  order  to  the  proper  completion  and  maintenance  of  the 
road."  Based  on  this  grant  of  power,  the  defendant  in  that 
case  requested  the  court. to  instruct  the  jury : 

That  **the  company  possessed  the  right  to  select  the  loca- 
tion in  question,  and  to  construct,  maintain,  and  use  upon  it 
such  engine  house  and  other  works  as  were  necessary  and 
expedient  for  the  construction,  maintenance,  and  repair  of 
its  road  and  engines,  and  to  occupy  the  premises  for  that 
purpose;  and  that,  if  the  jury  found  that  the  inconveniences 
complained  of  were  no  more  nor  greater  than  the  natural  or 
probable  result  of  maintaining  such  engine  house  and  repair 
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shop,  or  found  that  in  the  occupation  and  use  of  the  property 
and  management  of  its  business  the  company  exercised  such 
reasonable  care  as  a  person  of  ordinary  prudence  and  caution 
would  exercise  under  the  circumstances,  it  was  not  liable  for 
any  damages." 

The  court  refused  to  give  this  instruction  and  the  supreme 
court  affirmed  the  ruling,  saying: 

''Plainly,  the  engine  house  and  repair  shop,  as  they  were 
used  by  the  railroad  company,  were  a  nuisance  in  every  sense 
of  the  term.  They  interfered  With  the  enjoyment  of  property 
which  was  acquired  by  the  plaintiff  long  before  they  were 
built,  and  was  held  as  a  place  for  religious  exercises,  for 
prayer  and  worship ;  and  they  disturbed  and  annoyed  the 
congregation  and  Sunday  school  which  assembled  there  on 
the  Sabbath  and  on  different  evenings  of  the  week.  That  is 
a  nuisance  which  annoys  and  disturbs  one  in  the  possession 
of  his  property,  rendering  its  ordinary  use  or  occupation 
physically  uncomfortable  to  him.  For  such  annoyance  and 
discomfort  the  courts  of  law  will  afford  redress  by  giving 
damages  against  the  wrongdoer,  and,  when  the  cause  of  the 
annoyance  and  discomfort  is  continuous,  courts  of  equity 
will  interfere,  and  restrain  the  nuisance.  Crump  v.  Lambert , 
L.  R.  3  Eq.  409.  The  right  of  the  plaintiff  to  recover  for 
the  annoyance  and  discomfort  to  its  members  in  the  use  of  its 
property,  and  the  liability  of  the  defendant  to  respond  in 
damages  for  causing  them,  are  not  affected  by  their  corporate 
character.  Private  corporations  are  but  associations  of  indi- 
viduals united  for  some  common  purpose,  and  permitted  by 
the  law  to  use  a  common  name,  and  to  change  its  members 
without  a  dissolution  of  the  association.  Whatever  interferes 
with  the  comfortable  use  of  their  property  for  the  purposes  of 
their  formation  is  as  much  the  subject  of  complaint  as  though 
the  members  were  united  by  some  other  than  a  corporate  tie. 
Here  the  plaintiff,  the  Fifth  Baptist  Church,  was  incorporated 
that  it  might  hold  and  use  an  edifice,  erected  by  it,  as  a  place 
of  public  worship  for  its  members  and  those  of  similar  faith 
meeting  with  them.     Whatever  prevents  the  comfortable  use 
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of  the  property  for  that  purpose  by  the  members  of  the  corpo- 
ration, or  those  who,  by  its  permission,  unite  with  them  in 
the  church,  is  a  disturbance  and  annoyance,  as  much  so  as 
if  access  by  them  to  the  church  was  impeded,  and  rendered 
inconvenient  and  difficult.  The  purpose  of  the  ors:anization 
is  thus  thwarted.  It  is  sufficient  to  maintain  the  action  to 
show  that  the  building  of  the  plaintiff  was  thus  rendered  less 
valuable  for  the  purposes  to  which  it  was  devoted.  The  lia- 
bility of  the  defendant  for  the  annoyance  and  discomfort 
caused  is  the  same,  also,  as  that  of  individuals  for  a  similar 
wrong.  The  doctrine  which  formerly  was  sometimes  asserted, 
that  an  action  will  not  lie  against  a  corporation  for  a  tort,  is 
exploded.  The  same  rule,  in  that  respect,  now  applies  to 
corporations  as  to  individuals.  They  are  equally  responsi- 
ble for  injuries  done  in  the  course  of  their  business  by  their 
servants.  This  is  so  well  settled  as  not  to  require  the  citation 
of  any  authorities  in  its  support.  It  is  no  answer  to  the  ac- 
tion of  the  plaintiff  that  the  railroad  company  was  authorized 
by  act  of  congress  to  bring  its  track  within  the  limits  of  the 
city  of  Washington,  and  to  construct  such  works  as  were 
necessary  and  expedient  for  the  completion  and  maintenance 
of  its  road,  and  that  the  engine  house  and  repair  shop  in 
question  were  thus  necessary  and  expedient ;  that  they  are 
skillfully  constructed;  that  the  chimneys  of  the  engine  house 
are  higher  than  required  by  the  building  regulations  of  the 
city;  and  that  as  little  smoke  and  noise  are  caused  as 
the  nature  of  the  business  in  them  will  permit.  In  the 
first  place,  the  authority  of  the  company  to  construct 
such  works  as  it  might  deem  necessary  and  expedient  for  the 
completion  and  maintenance  of  its  road  did  not  authorize  it 
to  place  them  wherever  it  might  think  proper  in  the  city, 
without  reference  to  the  property  and  rights  of  others.  As 
well  might  it  be  contended  that  the  act  permitted  it  to  place 
them  immediately  in  front  of  the  president's  house,  or  of  the 
Capitol,  or  in  the  most  densely  populated  locality.  Indeed, 
the  corporation  does  not  assert  a  right  to  place  its  works  upon 
property  it  may  acquire  anywhere  in  the  city.     Whatever  the 
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extent  of  the  authority  conferred,  it  was  accompanied  with 
this  implied  qualification ;  that  the  works  should  not  be  so 
placed  as  by  their  use  to  unreasonably  interfere  with  and  dis- 
turb the  peaceful  and  comfortable  enjoyment  of  others  in  their 
property.  Grants  of  privileges  or  powers  to  corporate  bodies, 
like  those  in  question,  confer  no  license  to  use  them  in  disre- 
gard of  the  private  rights  of  others,  and  with  immunity  for 
their  invasion.  The  great  principle  of  the  common  law,  which 
is  equally  the  teachings  of  Christian  morality,  so  to  use  one's 
property  as  not  to  injure  others,  forbids  any  other  applica- 
tion or  use  of  the  rights  and  powers  conferred.  Undoubt- 
edly, a  railway  over  the  public  highways  of  the  District, 
including  the  streets  of  the  city  of  Washington,  may  be  author- 
ized by  congress,  and  if,  when  used  with  reasonable  care,  it 
produces  only  that  incidental  inconvenience  which  unavoid- 
ably follows  the  additional  occupation  of  the  streets  by  its 
cars,  with  the  noises  and  disturbances  necessarily  attending 
their  use,  no  one  can  complain  that  he  is  incommoded.  What- 
ever consequential  annoyance  may  necessarily  follow  from 
the  running  of  cars  on  the  road  with  reasonable  care  is  dam- 
nam  absque  injuria.  The  private  inconvenience  in  such 
case  must  be  suffered  for  the  public  accommodation." 

The  defendant   in  the  case  at  bar  neither  alleged  in  its 
answer  nor  proved  on  the  trial  that  it  had  authority  from  the 
city  of  Leavenworth,  or  from  any  other  source,  to  locate  its 
station  where   it  did,  or  its  water  hydrant  in 
Choctaw  street,  or  elsewhere  in  the  city.    All  5to^-Bi«htto 
that  is  disclosed  on  the  subject  of  the  right  of  Hyci^tf' 
the  defendant  to  operate  its  trains  in  the  city 
at  all  is  contained  in  this  statement  found  in  the  record : 

*'The  defendant  offered  in  evidence  its  contract  with  the 
terminal  railway,  which  gives  it  the  right  to  carry  on  its  busi- 
ness over  the  tracks  of  the  terminal  railway,  and  the  ordinance 
of  I^eavenworth  granting  the  right  to  the  terminal  railway 
and  its  assigns  to  operate  and  maintain  the  railroad  upon 
Choctaw  street." 

It  will  be  observed  that,  according  to  this  statement,  the 
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ordinance  did  not  purport  to  do  more  than  to  grant  to  the 
defendant's  assignor  or  lessor  the  right  "to  operate  and 
maintain  the  railroad  upon  Choctaw  street."  The  right  to 
erect  and  maintain  stations  and  water  tanks  or  hydrants  on 
or  in  the  street  is  not  granted,  unless  it  is  to  be  implied  from 
the  grant  to  operate  and  maintain  a  railroad  upon  the  street  ; 
but  certainly  no  such  implication  arises  as  to  the  water 
hydrant  erected  in  the  street  from  the  mere  license  "to  oper- 
ate and  maintain  the  railroad"  on  the  street.  A  witness  tes- 
tified that  "the  disturbance  to  the  church  came  from  the 
trains  which  were  using  the  water  station."  This  nuisance 
was  intensified  by  the  circumstance  that  going  in  one  direc- 
tion from  the  water  hydrant  was  a  steep  grade,  and,  in  order 
to  start  the  trains,  that  stopped  to  take  water,  up  that 
grade,  the  puffing  of  the  engines  was  louder  and  continued 
longer,  and  the  volume  of  smoke  and  cinders  given  off  much 
greater,  than  in  starting  a  train  on  a  level  grade,  and  greater 
still  than  that  resulting  from  keeping  a  moving  train  in 
motion.  This  stopping  and  starting  trains  at  the  hydrant  in 
the  middle  of  the  street  opposite  the  center  of  the  church  con- 
stituted a  private  nuisance  of  a  very  aggravated  character, 
for  which  the  law  will  afford  relief  to  the  extent  of  the  dam- 
ages sustained.  Whatever  the  fact  may  be,  no  complaint  is 
made  in  the  petition  in  this  case  on  account  of  the  mere  move- 
ment of  trains  over  the  defendant's  track  in  the  street.  It  is 
the  consequences  flowing  from  the  use  of  the  street  and  its 
track  for  other  purposes  than  merely  moving  its  trains  that 
is  complained  of.  The  gravamen  of  the  complaint  against 
the  defendant,  as  stated  in  the  petition,  is  : 

"That,  by  reason  of  the  close  proximity  of  the  said 
depot  and  watering  station  to  the  property  of  said  plaintiff, 
many  trains  and  engines  stop  immediately  under  and  within 
a  few  feet  of  the  windows  and  doors  on  the  south  side  of 
plaintiff's  church  building  on  the  Sabbath  day  and  other  days 
during  the  hours  when  religious  services  are  being  held  in 
said  church  and  while  the  Sabbath  school  is  being  held 
therein,  and  the  said  defendant's  trains  and  engines  make 


Am  A  Eng  RAILROADS  IN  STREETS  547 

RCas 

Chicago,  etc.,  Ry.  Co.  v.  First  M.  E.  Church  of  Leavenworth 

loud  and  incessant  noises  during  said  services  by  blowing 
off  steam  from  said  engines,  ringing  the  bells  of  said  engines, 
blowing  the  whistles  thereof,  backing  and  jamming  together 
the  cars  of  said  trains  in  getting  the  engines  in  position  for 
said  depot,  and  to  take  water  from  said  watering  station,  and 
by  the  puffing  of  said  engines,  the  blowing  of  the  whistles 
thereof,  and  the  rattle  and  noise  of  said  engines  and  trains 
running  over  the  tracks  of  said  roads  and  the  action  of  the 
pumps  on  said  engines ;  all  to  the  discomfort  and  annoyance 
and  damage  of  said  plaintiff,  as  hereinafter  more  specifically 
set  out  and  alleged/' 

Granting,  therefore,  that  the  defendant  had  a  right  to  run 
its  trains  over  the  track  on  Choctaw  street,  and  that  it  was 
not  liable  for  any  damages  unavoidably  resulting  therefrom, 
this  concession  falls  far  short  of  supporting  the  defense  in 
this  action .  It  did  more  than  run  its  trains  over  its  track.  It 
erected  a  station,  at  which  its  passenger  trains  stopped,  and  a 
water  hydrant  in  the  middle  of  the  street,  under  the  very  win- 
dows of  the  church,  at  which  all  its  trains,  freight  and  pas- 
senger, stopped  to  take  water.  It  must  be  a,^e-p»ivate 
accepted  as  settled  in  the  jurisprudence  of  this  SSSo^«S£?" 
country  that  neither  by  legislative  enactment  nor  ^^ 
by  ordinance  of  the  city  can  the  use  of  a  public  street  be  granted 
to  a  private  corporation  for  uses  which  constitute  a  private 
nuisance  and  result  in  special  injury  to*^the  abutting  owners  of 
property  on  the  street,  except  upon  making  compensation  for 
such  injury.  The  erection,  maintenance,  and  use  of  a  station 
on,  and  a  water  hydrant  in,  Choctaw  street  in  ^^^^^^^^ 
such  close  proximity  to  the  plaintiff's  church,  5SS^^a%^ 
which  had  the  effect  to  envelop  the  church  in  ^^^*^^ 
smoke,  and  fill  the  edifice  with  offensive  odors,  and  introduce 
into  it  more  or  less  smoke  and  cinders,  constituted  a  private 
nuisance  for  which  the  law  will  afford  redress.  It  was  not 
competent  for  the  city  to  make  a  grant  to  the  railroad  com- 
pany which  would  exempt  it  from  liability  to  the  abutting 
owner  for  maintaining  such  a  private  nuisance.  But  the 
city  made  no  such  grant,  either  expressly  or  by  implication. 
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The  rule  that  no  one  will  be  heard  to  complain  of  the  proper 
exercise  of  a  lawful  authority  cannot  be  invoked  to  shield  the 
defendant  in  this  case.  The  railroad  company  had  no  author- 
ity to  erect  its  water  hydrant  where  it  did,  and,  concedin^^: 
that  it  had  a  right  to  operate  its  trains  over  the  track  on  Choc- 
taw street,  and  assuming,  but  not  deciding,  that  it  had  the 
right  to  erect  and  use  a  passenger  station  on  the  street,  yet  if, 
in  the  use  of  its  station,  the  smoke,  cinders,  and  smells  from  its 
engines  which  stopped  there  constituted  a  private  nuisance, and 
resulted  in  special  damages  to  the  adjoining  church  property, 
the  company  is  liable.  Conceding  that  the  noise,  vibra- 
tions, and  inconveniences  and  annoyances  which  are  unavoid- 
able in  the  lawful  running  of  trains  over  a  railroad  track,  and 
which  are  common  to  the  whole  public  and  to  all  the  abutting 
owners  of  property  on  the  street,  are  not  actionable  injuries,  the 
plaintiff's  right  of  action  is  not  affected  thereby.  The  smoke, 
cinders,  and  offensive  smells,  and  loud  protracted  noises  which 
constitute  the  nuisance  to  the  plaintiff  are  not  the  usual  and 
unavoidable  result  of  the  mere  operation  of  the  defendant's 
trains  over  its  track  laid  in  the  street,  but  they  resulted  from 
other  uses  by  the  defendant  of  the  street  and  its  track  in  the 
immediate  vicinity  of  the  plaintiff's  property,  which  do  not 
affect  in  a  like  injurious  manner  the  public  generally,  or  other 
abutting  owners  of  property  on  the  street.  The  smoke,  cin- 
ders, offensive  smells,  and  loud  and  protracted  noises  which 
are  a  nuisance  to  the  plaintiff  are  not  the  consequential  and 
unavoidable  damages  due  from  a  lawful  running  of  the  defend- 
ant's trains  over  its  track  in  the  street,  but  result  from  the 
erection  and  use  by  the  defendant  of  its  water  hydrant  and 
station,  the  one  in  and  the  other  on  the  street,  in  close  proxim- 
ity to  the  plaintiff's  church,  and  which  do  not  affect  in  a 
like  injurious  manner  the  public  generally,  or  other  property 
situated  elsewhere  on  Choctaw  street.  In  legal  effect,  the 
nuisance  resulting  from  the  use  made  of  these  structures  by 
the  defendant  constitutes  a  partial  taking  of  the  plaintiff's 
property,  for  which  compensation  must  be  made.  Stevens 
V.  Railroad  Co.  (Super.  N.  Y.),  8  N.  Y.  Supp.  313;  I^ahr  v. 
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Railroad  Co.,  104  N.  Y.  295, 10  N.  E.  528 ;  Kane  v.  Railroad 
Co.,  125  N.  Y.  186,  26  N.  E.  278,  11  L.  R.  A.  640;  Drucker 
V.  Railway  Co.,  106  N.  Y.  157,  12  N.  B.  568;  Duyckinck  v. 
Railroad  Co.,  125  N.  Y.  710,  26  N.  E.755;  CogswelU.  Rail- 
road Co.,  103  N.  Y.  10,  8  N.  E.  537 ;  Peyser  v.  Railroad  Co., 
13  Daly  122;  Smith  v.  Railroad  Co.  (Com.  PI.),  18  N.  Y. 
Sapp.  132;  Bohm  v.  Railway  Co.,  129  N.  Y.  576,  29  N.  E. 
802,  14  L.  Ed.  344.  If  two  private  citizens  own  adjacent  lots, 
one  of  them  cannot  establish  and  maintain  on  his  own  lot  a 
nuisance  which  has  the  effect  of  deprivins:  his  neighbor  of  any 
beneficial  use  of  his  lot  without  making  compensation  for  the 
injury;  and  no  more  can  a  private  corporation  erect  and  main- 
tain a  nuisance  on  its  own  premisest  or  in  a  public  street,  which 
has  the  effect  to  deprive  an  adjacent  or  abuttiug  owner  of  the 
beneficial  use  of  his  property,  without  making  compensation 
for  the  jury.  There  is  no  such  thing  as  a  natural  person  or 
a  private  corporation  having  a  ''lawful  right''  to  invade  the 
premises  of  an  abutting  owner,  and  appropriate  his  property; 
and  there  is  no  difference  in  principle  between  an  actual  physi- 
cal invasion  of  one's  property  and  the  creation  and  mainte- 
nance of  a  nuisance  which  has  the  effect  to  deprive  him  of 
his  beneficial  use.  The  abutting  owners  of  property  on  a 
public  street  have  as  good  right  to  the  free  enjoyment  of  the 
easements  of  light  and  air  as  they  have  of  their  property  itself. 
Without  the  free  enjoyment  of  these  easements,  they  could 
have  no  beneficial  use  of  their  property.  And  it  is  well  set- 
tled that  filling  the  air  with  smoke,  cinders,  and  offensive 
odors  materially  injures  the  easements  of  light  and  air,  to  the 
free  enjoyment  of  which  the  abutting  owners  of  property  upon 
a  street  have  a  legal  right,  and  constitutes,  in  legal  effect,  a 
taking  of  property.  Cases  cited  supra.  The  defendant  can 
no  more  escape  making  compensation  for  such  damages  than 
it  could  appropriate  the  plaintiff's  church  to  its  own  use  with- 
out making  compensation  therefor.  The  defendant  did  not 
claim  or  show  that  different  and  more  suitable  location  for 
these  structures  could  not  be  found.  It  was  shown  that  its 
freight  station  was  two  blocks  west  of  the  church,  notwith- 
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Standing  which  it  located  its  water  hydrant,  where  all  its 
trains  stopped  to  take  water,  in  the  middle  of  the  street,  and 
within  35  feet  of  the  church.  If  it  does  not  desire  to  make 
compensation  for  the  nuisance  thus  created,  it  must  remove 
it.  In  this  connection  the  remarks  of  the  supreme  court  in 
Baltimore  &  P.  R.  Co.  v.  Fifth  Baptist  Church,  supra,  are 
appropriate : 

"If,  as  asserted  by  the  defendant,  the  noise,  smoke,  and 
odors,  which  are  the  cause  of  the  discomfort  and  annoyance 
to  the  plaintiff,  are  no  more  than  must  necessarily  arise  from 
the  nature  of  the  business  carried  on  with  an  engine  house 
and  workshop  as  ordinarily  constructed,  then  the  engine 
bouse  and  workshop  should  be  so  remodeled  and  changed  in 
their  structure  as  to  prevent,  if  that  be  possible,  the  nuisance 
complained  of  ;  and,  if  that  be  not  possible,  they  should  be 
removed  to  some  other  place,  where  by  their  use,  the  plain- 
tiff would  not  be  thus  annoyed  and  disturbed  in  the  enjoy- 
ment of  its  property.  There  are  many  places  in  the  city 
sufficiently  distant  from  the  church  to  avoid  all  cause  of  com- 
plaint, and  yet  sufficiently  near  the  station  of  the  company 
to  answer  its  purposes.  There  are  many  lawful  and  neces- 
sary occupations  which,  by  the  odors  they  engender,  or  the 
noise  they  create,  are  nuisances  wheq  carried  on  in  the  heart 
of  a  city, — such  as  the  slaughtering  of  cattle,  the  training  of 
tallow,  the  burning  of  lime,  and  the  like.  Their  presence 
near  one's  dwelling  house  would  often  render  it  unfit  for  habi- 
tation. It  is  a  wise  police  regulation,  essential  to  the  health 
and  comfort  of  the  inhabitants  of  a  city,  that  they  should  be 
carried  on  outside  of  its  limits.  Slaughterhouses,  lime  kilns, 
and  tallow  furnaces  are,  therefore,  generally  removed  from 
the  occupied  parts  of  a  city,  or  located  beyond  its  limits. 
No  permission  given  to  conduct  an  occupation  within  the 
limits  of  a  city  would  exempt  the  parties  from  liability  for 
damages  occasioned  to  others,  however  carefully  they  might 
conduct  their  business.     Fish  v.  Dodge,  4  Denio  311." 

The  judgment  of  the  circuit  court  is  affirmed. 
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V, 

Bodine. 

{Court  of  Appeals  of  Kentucky^  Dec.  14,  /goo,) 

Private  Crossings — Duty  to  Give  Signals.* — As  a  general  rule,  it  is 
not  negligence  to  fail  to  signal  the  approach  of  a  train  to  a  private 
crossing  ;  but  if  such  a  crossing  is  a  peculiarly  dangerous  one,  and 
has  been  long  used  by  the  public  and  the  landowner,  and  is  one  at 
which  it  has  been  the  custom  to  give  signals,  it  is  negligence  on  the 
part  of  those  in  charge  of  a  special  train  to  approach  such  a  crossing 
at  a  high  rate  of  speed  without  giving  signals. 

Appeal  by  defendant  from  Logman  county  circuit  court. 
Affirmed. 

Wilbur  F.  Browder^  Edward  W.  HineSy  R.  A.  Miller  ^ 
J,  C.  Browder^  and  H.  W.  Bruce ^  for  appellant. 

W.  P,  Sandidge^  and  S,  R.  Crewdson^  for  appellee. 

HoBSON,  J.  C.  W.  Bodine  owns  a  farm  in  Logan  county, 
throui^h  which  the  line  of  appellant's  road  runs.  To  enable 
him  to  get  out  from  his  house  to  the  public  road,  and  to  get 
from  one  part  of  his  land  to  the  other,  a  private  crossing  was 
put  in  by  appellant.  This  appears  to  have  been  a  part  of  the 
contract  for  the  right  of  way.  Appellant  put  ballast  and  the 
necessary  timbers  on  the  crossing,  and  has  maintained  it 
since  the  road  was  constructed.  Persons  visiting  his  house 
use  the  crossing,  and  when  a  lane,  at  the  end  of  his  farm, 
was  bad,  the  public  passed  through  his  farm  over  this  cross- 
ing, instead  of  using  the  lane.  Though  it  was  not  a  public 
crossing,  it  was  customary  for  appellant's  trains  to  give  sig- 
nals of  their  approach  to  it.  The  track  at  the  point  was 
straight,  running  substantially  north  and  south.  To  the 
north  of  the  crossing  there  was  little  difficulty  in  seeing  an 

*See  notes  at  end  of  case. 
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approaching  train;  but  to  the  south  there  was  a  deep  cut, 
and  the  road  on  the  east  side  came  up  a  hill,  so  that,  by  rea- 
son of  the  bank,  the  view  to  the  south  was  obstructed  until 
the  traveler  was  within  a  few  feet  of  the  track.  Vemer  Bo- 
dine, the  appellee,  the  18  year  old  son  of  C.  W.  Bodine,  while 
passing  over  this  crossing  from  east  to  west,  driving  a  wagon, 
was  struck  by  a  train,  and  sustained  injuries  for  which  the 
jury  awarded  him  damages  in  the  sum  of  $1,500.  Appellant 
insisted  in  the  lower  court,  at  the  conclusion  of  the  appellee's 
evidence,  and  on  all  the  evidence,  that  the  court  should  per- 
emptorily instruct  the  jury  to  find  for  it.  This  is  the  only 
question  necessary  to  be  determined  on  this  appeal. 

Appellee  was  going  after  a  load  of  wood.  His  brother 
was  with  him.  About  50  yards  from  the  railroad  crossing 
there  was  a  gate.  The  brother  opened  this  gate,  and  while 
they  were  there  they  heard  a  train  whistle  at  the  next  station 
to  the  north  of  the  crossing.  This  train  was  the  local  freight, 
and  appellee  thought  he  would  have  time  to  get  over  the 
crossing  before  it  would  reach  him,  he  and  his  brother  hav- 
ing stopped  at  the  gate,  and  looked  and  listened.  He  then 
drove  onto  the  crossing  with  his  face  watching  northward  for 
the  freight  train  they  had  heard  whistle.  His  brother  was* 
walking  behind  the  wagon,  and  appellee  was  sitting  on  the 
wood  frame  near  the  hind  axle.  Just  as  the  horses  reached 
the  track,  his  brother  called  to  him  that  a  train  was  coming. 
Appellee  whipped  up  his  horses,  but  the  train  struck  the  hind 
wheels  of  the  wagon  before  they  cleared  the  track  and  threw 
appellee  some  60  feet,  inflicting  serious  injuries.  The  train 
which  struck  him  was  a  special,  a  pay  train,  which  came  up 
from  the  south,  or  in  the  opposite  direction  from  that  in  which 
he  was  looking,  and  was  running  about  30  or  40  miles  an 
hour.  No  warning  of  the  approach  of  this  train  to  the 
crossing  was  given.  There  is  little  conflict  in  the  evidence. 
The  team  approached  the  track  not  only  behind  the  bank, 
but  also  behind  the  fence  which  ran  down  to  the  cattle  guard 
just  south  of  the  crossing.  Some  experiments  made  after 
the  accident  showed  that  the  horses'  heads,  about  10  feet 
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irom  the  track,  might  be  seen  by  the  engineer  something 
like  200  yards ;  but  the  fence  would  in  some  measure  obstruct 
the  view,  and  the  engineer  could  not  be  expected  to  see  every- 
thing along  the  track  at  the  instant  it  came  in  view.  By  the 
time  that  the  whole  of  the  horses  would  be  in  view,  their  heads 
would  be  substantially  on  the  track.  The  engineer  testifies 
that  this  was  the  time  he  saw  them,  and  the  young  man 
walking  behind  the  wagon  saw  the  train  about  the  same  time. 
It  would  seem  from  the  testimony  that  after  this  all  was  done 
that  could  be  done  to  avert  the  collision,  and,  if  proper  care 
was  exercised  by  appellant  before  this,  it  could  not  be  held 
responsible.  It  is  apparent  that,  if  warning  of  the  approach 
of  the  train  had  been  given,  the  collision  might  have  been 
avoided;  and,  while  there  is  no  statute  requiring  signals  at 
private  crossings,  it  does  not  follow  that  the  failure  to  give 
notice  of  the  approach  of  a  train  to  a  private  crossing  will 
not,  under  some  circumstances,  be  negligence  on  the  part  of 
the  railroad  company.  This  was  a  crossing  constructed  by 
appellant  pursuant  to  the  contract  under  which  it  acquired 
its  right  of  way,  and  appellee,  being  in  its  lawful  use,  was 
not  a  trespasser  upon  the  railroad,  but  a  licensee.  The  cross- 
ing was  used  not  only  by  Bodine  and  his  family,  but  to  a 
considerable  extent  by  the  public,  especially  when  the  lane 
was  in  bad  order.  It  was  a  particularly  dangerous  crossing 
owing  to  the  fact  that  the  bank  shut  off  all  view  to  the  south 
until  a  team  was  practically  on  the  crossing.  Appellant's 
trains  for  a  long  time  had  been  in  the  habit  of  giving  signals 
of  their  approach  to  it.  The  train  in  question  was  a  special, 
running  at  a  very  rapid  rate,  when  the  freight  train  going  in 
the  opposite  direction  was  due,  and  danger  from  the  south 
was  not  so  much  to  be  anticipated.  A  strong  wind  was 
blowing  from  the  north,  which  prevented  the  sound  of  the 
train  from  being  heard  until  it  was  right  upon  appellee. 
The  question  is  whether,  under  these  circumstances,  timely 
notice  of  the  approach  of  this  pay  train  to  the  crossing 
should  have  been  given. 

In  Johnson's  Adm'r  z;.  Railroad  Co.,  91  Ky.  651,  25  S.  W. 
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754,  this  court  said:  '^Generally,  the  failure  on  the  part  of 
those  in  charge  of  a  railroad  train,  when  approaching  the 
crossing  of  a  public  road,  to  give  such  signals  as  will  apprise 
those  at  or  near  the  place  of  its  approach,  is  regarded  as 
negligence ;  but  whether  the  usual  signals  are  required  when 
the  train  is  approaching  the  crossing  of  a  private  way  has 
not  been  heretofore  directly  decided  by  this  court.  There 
not  being  the  same  reason  for  requiring  the  giving  of 
signals  and  slackening  the  speed  of  railroad  trains  when 
approaching  a  private  way  as  exists  in  respect  to  a  pub- 
lic road,  and  as  to  require  it  to  be  done  at  every  pri- 
vate crossing  or  opposite  every  dwelling  house  near  the 
road  would  unnecessarily  and  seriously  interfere  with  and 
impede  the  running  of  trains,  we  think  it  would  be  unreason- 
able to  require  it.  In  this  case  it  is  proved  that  it  had  not 
been,  before  the  killing  of  Johnson,  the  practice  of  those  in 
charge  of  the  trains  to  give  any  signals  at  that  place,  and 
of  that  fact  he  must  be  presumed  to  have  been  aware."  In 
Cahill  V,  Railway  Co.,  92  Ky.  345,  18  S.  W.  2,  the  same 
question  was  presented,  and  the  court,  after  stating  the 
rule  applicable  to  public  crossings,  said :  "It  has,  however, 
been  held  that  the  same  reason  does  not  exist  for  giving 
signals  and  slackening  usual  speed  of  a  train  at  a  private 
crossing,  and  failure  in  that  regard  is  not  generally  regarded 
negligence.  *  *  *  Although  it  may  be  regarded  an 
unreasonable  hindrance  of  regular  and  prompt  movement 
of  trains  running  on  schedule  time  to  require  their  speed 
slackened  and  signals  given  at  every  private  crossing, 
however  little  used,  it  does  not  follow  a  railroad  company  is 
exempted  from  any  reasonable  duty  to  persons  who  lawfully 
go  on  its  track  at  such  place.  On  the  contrary,  it  is  bound 
to  look  out  for  the  presence  of  persons  at  an  established  and 
recognized  crossing,  and  use  reasonable  precaution  and 
vigilance  to  avoid  injuring  them."  In  this  case  the  com- 
pany was  held  liable  for  failure  to  give  a  signal  of  the  train's 
approach  to  a  public  crossing  a  short  distance  from  the 
private  crossing,  it  appearing   that    it   was  customary   for 
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these  signals  to  be  given,  and  that  they  were  relied 
on  by  persons  using  the  private  crossing.  The  doctrine 
of  this  case  was  recognized  in  Railroad  Co.  v.  Survant 
(Ky.),  44  S.  W.  88.  While  none  of  these  cases  pre- 
sented the  precise  point  involved  here,  they  all  seem  to 
recognize  the  rnle  of  law  applicable  when  the  rights  of  the 
parties  are  mutual.  In  2  Wood,  R.  R.  §  344,  it  is  said:  ''In 
an  action  against  a  railroad  company  for  the  death  of  plain- 
tiff's intestate,  who  was  killed  by  the  defendant's  train  at  a 
private  crossing,  instructions  to  the  jury  that,  although 
there  was  no  statutory  obligation  which  required  the 
railroad  company  to  ring  a  bell  when  approaching  a  pri- 
vate crossing,  the  jury  might  find  it  was  negligence  to  omit 
to  do  this  when  running  at  a  high  rate  of  speed,  at  a  time 
when  the  view  of  the  train  was  so  obstructed  by  cars  on  the 
side  track  as  to  render  the  use  of  the  crossing  peculiarly  haz- 
ardous; that  a  railroad  company  ordinarily  has  the  right  to 
run  its  trains  at  any  rate  of  speed  it  thinks  proper,  but  that 
the  condition  of  the  crossing  might  impose  some  restrictions 
upon  this  right,  and  under  the  circumstances  the  jury  might 
predicate  negligence  upon  excessive  speed;  that  one  using 
such  crossing  must  use  all  his  faculties  to  ascertain  whether 
or  not  he  could  do  so  safely;  that  one  has  the  right  to  assume 
that  the  company  would  use  more  than  ordinary  care  in 
approaching  a  crossing  so  obstructed, — were  held  to  be  unex- 
ceptionable." In  Czech  v.  Railway  Co.,  70  N.  W.  791,  38 
L.  R.  A.  302,  the  Minnesota  supreme  court,  in  a  case  very 
much  like  this,  after  showing  that  the  statute  regulating  sig- 
nals at  public  crossings  did  not  apply,  said  :  *'But  it  does  not 
necessarily  follow  from  this  that  a  railroad  company  may 
never,  under  any  circumstances,  owe  a  duty  to  the  adjacent 
landowner  to  give  a  signal  or  warning  of  an  approaching 
train.  It  merely  leaves  the  question  to  be  determined  on 
common-law  principles  whether,  under  the  circumstances  of 
the  case,  reasonable  care  would  have  required  the  giving  of 
such  warning.  It  may  be  conceded  that,  as  a  general  rule, 
and  under  ordinary  circumstances,  a  railway  company  owes 
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no  duty  to  the  adjacent  landowner  to  give  him  a  warning 
signal,  or  to  slacken  the  speed  of  its  trains  on  approaching  a 
private  crossing.  The  necessities  of  public  travel  and  of  the 
railway  company  would  not  permit  of  this ;  and  when  such  a 
crossing  is  put  in  for  the  convenience  of  an  adjacent  land- 
owner, although  he  has,  of  course,  a  legal  right  to  its  reason- 
able use,  he  must  take  it  subject  to  the  risk  or  burden  incident 
to  this  condition  of  things.  But  reasonable  care  means  the 
degree  of  care  commensurate  and  corresponding  with  the 
situation.  While  in  certain  respects  the  rights  of  the  adjacent 
landowner  to  use  the  crossing  must,  from  the  necessities  of 
the  case,  be  subordinate  to  the  rights  of  the  railroad  company 
to  use  its  road,  yet  the  rights  and  duties  of  each  are  correla- 
tive and  reciprocal ;  and  in  exercising  its  or  his  right  each 
must  bear  in  mind  the  right  of  the  other  to  use  it  also,  and 
use  reasonable  care  to  avoid  injury  to  such  other  while  in  the 
exercise  of  such  right.  Therefore,  while  there  is  no  statu- 
tory obligation  on  a  railroad  company  to  give  a  signal  of  the 
approach  of  a  train  to  a  private  crossing,  yet  the  condition 
of  the  crossing  as  a  peculiarly  hazardous  one,  for  any  reason, 
coupled  with  the  high  rate  of  speed  at  which  a  train  is  running, 
may  render  the  case  one  where  reasonable  care  would  require 
that  some  warning  signal  should  be  given.  Thomas  v. 
Railroad  Co.  (C.  C),  8  Fed.  729."  So,  in  Railway  Co.  v. 
Boozer,  70  Tex.  536,  8  S.  W.  121,  the  court  said :  "Although 
it  might  not  be  the  statutory  duty  of  a  railway  company  at 
such  a  place  to  give  the  signals  of  an  approaching  train  as  is 
required  at  public  crossings,  yet  the  failure  to  do  so  might  be 
negligence.  *  *  *  The  degree  of  care  that  should  be 
used  must  be  proportioned  to  the  nature  of  the  act  performed, 
the  place  where  performed,  and  the  extent  of  danger  and 
injury  likely  to  result  from  a  failure  to  use  due  care  in  avoid- 
ance of  injury  to  others."  And  in  Swift  v.  Railroad  Co.,  123 
N.  Y.  649,  25  N.  E.  379,  the  court  of  appeals  of  New  York 
said:  ''Although  in  such  cases  the  company  is  not  abso- 
lutely bound  to  ring  a  bell  or  blow  a  whistle  upon  the 
locomotive  of  a  train  approaching  such  a  crossing,   yet  it 
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is  bound  to  give  some  notice  and  warning,  and  as  to 
what  is  sufficient  in  this  regard  is  a  question  for  the  jury. 
Where  a  train  is  approaching  a  crossing  of  this  charac- 
ter, the  fact  that  the  bell  was  rung  does  not,  as  matter 
of  law,  establish  the  fact  that  the  company  used  reason- 
able care,  but  it  is  for  the  jury  to  determine  whether  any 
other  precaution  should  have  been  taken  by  those  in  charge 
of  the  train."  In  this  case,  in  view  of  the  dangerous 
character  of  the  crossing,  its  long  use,  not  only  by  Bodine, 
but  by  the  public,  the  fact  that  signals  were  accustomed  to 
be  given  by  trains  as  they  approached  it,  the  speed  of  this 
train,  and  the  fact  that  it  was  a  special,  imposed  upon 
appellant  the  obligation  to  give  such  warning  of  its  approach 
to  this  crossing  as  exigencies  of  the  situation  demanded  for 
the  protection  of  human  life.  And,  as  no  warning  at  all  was 
given,  we  think  the  jury  were  warranted  in  concluding  that 
proper  precaution  was  not  exercised  by  appellant,  and  that 
by  reason  of  this  the  accident  occurred.  The  question  of 
contributory  negligence  was  fairly  submitted  to  the  jury. 
The  instructions  of  the  court  were  more  favorable  to  appellant 
than  it  was  entitled  to,  and,  on  the  whole  case,  the  verdict 
not  being  excessive,  we  see  no  reason  for  disturbing  the 
judgment  of  the  court  below.     Judgment  affirmed. 


NOTES. 

Private  Crossings — Duty  to  Give  Signals — General  Rule. — As  a 
general  rule,  it  is  not  negligence  in  a  railroad  company  to  fail  to 
g^ve  signals  on  the  approach  of  a  train  to  a  private  crossing.  Thomas 
V.  Delaware,  etc.,  R.  Co.,  8  Fed.  Rep.  729,  19  Blatchf .  (U.  S.)  533 ; 
Georgia  R.  Co.  v.  Cox,  61  Ga.  455 ;  Hucker  v.  Railroad  Co.,  7  Ky.  L/. 
Rep.  761;  Johnson  v,  Louisville,  etc.,  R.  Co.,  91  Ky.  651,  13  Am.  & 
Eng.  R.  Cas.  623 ;  Philadelphia,  W.  &  B.  R.  Co.  v.  Frank,  67  Md. 
339,  32  Am.  &  Eng.  R.  Cas.  31 ;  Northern  Cent.  R.  Co.  v.  State,  54 
Md.  113,  6  Am.  &  Kng.  R.  Cas.  66 ;  Czech  v.  Great  Northern  R.  Co. 
(Minn.),  70  N.  W.  Rep.  791 ;  Locke  v.  First  Div.  St.  Paul,  etc.,  R.  Co., 
15  Minn.  350;  Erickson  v.  Railroad  Co.,  41  Minn.  500,  43  N.  W.  Rep. 
332;  Mazey  v.  Missouri  P.  R.  Co.,  113  Mo.  1,  20  S.  W.  Rep.  654; 
Hodges  V,  St.  Louis,  etc.,  R.  Co.,  71  Mo.  50,  2  Am.  &  Kng.  R.  Cas. 
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190;  Bauer  v,  Kansas  Pac.  R.  Co.,  69  Mo.  219;  Bjrae  v.  New  York 
Cent.,  etc.,  R.  Co.,  94  N.  Y.  12;  Bennett  v.  Grand  Trunk  R.  Co.,  3 
Ont.  Rep.  446,  13  Am.  &  E^ng.  R.  Cas.  627. 

Railroad  companies  are  not  bound  to  give  the  statutory  signals  on 
approaching  the  crossing  of  private  ways  where  they  have  not  been 
accustomed  to  do  so.  Johnson's  Adm'r  v,  Louisville,  etc.,  R.  R. 
Co.  (Ky.),  13  Am.  &  Eng.  R.  Cas.  623. 

Failure  to  give  signals  of  the  approach  of  a  train  to  a  farm  cross- 
ing is  not  negligence,  although  the  crossing  is  situated  upon  a  curve, 
is  hidden  from  view  until  Within  thirty  yards,  and  the  train  is  run- 
ning at  the  rate  of  fifteen  miles  an  hour  and  is  not  upon  schedule 
time.  Annapolis  &  B.  S.  L.  R.  Co.  v,  Pumphrey,  42  Am.  &  Kng.  R. 
Cas.  599,  72  Md.  82,  19  Atl.  Rep.  8. 

If  the  owner  of  property  has  been  accustomed  to  allow  to  others  a 
permissive  use  of  it,  such  as  tends  to  produce  a  confident  belief  that 
the  use  will  not  be  objected  to,  and  therefore  to  act  on  the  belief 
accordingly,  he  must  be  held  to  exercise  his  rights  in  view  of  the 
circumstances  so  as  to  not  mislead  others  to  their  injury  without  a 
proper  warning  of  his  intention  to  recall  the  permission.  In  such  a 
case,  when  the  use  by  the  public  of  a  path  crossin  g  a  railway  track 
might  not  constitute  it  such  a  crossing  as  to  impose  on  the  company 
the  statutory  duty  to  signal  the  approach  of  its  train,  yet  the  failure 
to  do  so  might,  according  to  the  facta  of  the  case,  constitute  negli- 
gence. Houston  &  T.  C.  R.  Co.  v.  Boozer,  34  Am.  &  Kng.  R.  Cas. 
63,  70  Tex.  530,  8  S.  W.  Rep.  119.  See  also,  Owens  v,  Pennsylvania 
R.  Co.,  41  Fed.  Rep.  187. 

The  failure  to  ring  the  bell  or  blow  the  whistle  of  a  locomotive  at 
a  private  crossing  in  the  open  country,  guarded  by  gutes  on  either 
side,  where  there  was  no  station  for  passengers  or  freight,  nor  any 
side  track,  and  where  no  trains  ever  stopped ;  where  for  more  than 
twenty  years  no  whistle  had  ever  been  sounded,  nor  whistling-post 
put  up,  nor  any  request  therefor  made  by  the  owners  of  the  property 
entitled  to  use  the  crossing ;  and  where  the  line  of  the  railroad  on 
either  side  was  nearly  straight,  is  not  evidence  to  go  to  the  jury  of 
culpable  negligence  on  the  part  of  a  railroad  company.  Philadel- 
phia, W.,  etc.,  R.  Co.  V.  Frank, 67  Md.  339, 32  Am.  &  Kng.  R.  Cas.  31. 

The  failure  to  give  a  signal  on  the  approach  of  a  train  to  a  private 
crossing  is  not  negligence  as  a  matter  of  law,  although  it  was  con- 
structed and  is  used  with  the  consent  of  the  company,  and  one  using 
such  crossing,  with  knowledge  that  there  has  been  no  custom  to  give 
warning  of  the  approach  of  trains,  cannot  complain  of  such  omission. 
Sanborn  v.  Detroit,  etc.,  R.  Co.,  50  Am.  &  Eng.  R.  Cas.  114,  91  Mich. 
538, 16  Iv.  R.  A.  119,  52  N.  W.  Rep.  153.  In  this  case  it  appeared  that 
plaintiff,  while  lawfully  placing  logs  on  skidways  on  defendant's 
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unfenced  right  of  way  along  its  track  for  transportation  by  defend- 
ant, was  injured  by  one  of  defendant's  logging  trains  while 
attempting  to  cross  the  track  with  a  load  of  logs  at  a  crossing  made 
over  the  track  for  that  purpose  by  a  contractor  for  whom  plaintiff 
was  working.  There  was  a  highway  crossing  about  three  quarters 
of  a  mile  from  the  place  of  the  accident.  The  negligence  averred 
was  the  failure  of  defendant  to  ring  the  engine  bell  and  blow  the 
whistle  at  the  private  crossing,  and  also  to  give  the  statutory  signals 
before  reaching  the  highway  crossing.  Held:  (1)  the  failure  to  give 
the  signals  at  a  private  crossing  is  not  negligence  as  matter  of  law ; 
(2)  the  failure  to  sound  the  whistle  and  ring  the  bell,  as  required  by 
3  How.  Mich.  St.,  §  3375,  before  reaching  a  highway  crossing,  is  such 
a  neglect  of  duty  as  would,  in  the  absence  of  contributory  negligence 
on  the  part  of  the  plaintiff,  entitle  him  to  recover,  if  such  neglect 
was  the  direct  and  proximate  cause  of  the  injury.  Sant>om  v,  Detroit, 
B.  C.  &  A.  R.  Co.,  50  Am.  &  Kng.  R.  Cas.  114,  91  Mich.  538,  52  N.  W. 
Rep.  153. 

A  foot-way  used  by  the  public  as  a  crossing  over  a  railroad  track, 
by  the  consent  of  the  railroad  only,  is  not  a  public  crossing  within 
the  meaning  of  a  statute  requiring  the  giving  of  crossing  signals. 
<6urley  v,  Missouri  Pac.  R.  Co.,  104  Mo.  211. 

A  mere  track  crossing,  on  a  road  or  way  on  a  railway  company's 
own  grounds  for  the  convenience  of  passengers  and  others  in  going 
to  and  from  the  station  on  railway  business,  is  not  a  public  crossing, 
highway,  or  place,  within  sec.  104  of  C.  S.  C,  ch.  66,  so  as  to  subject 
the  company  to  the  requirements  of  that  section  of  ringing  the  bell 
or  sounding  the  whistle  when  approaching  such  crossing ;  but,  sem- 
ble,  apart  from  the  statute,  care  must  be  taken  when  starting  their 
-engines  from  the  station.  Bennett  v.  Grand  Trunk  Ry.  Co.,  3  Ont. 
Rep.  446,  13  Am.  &  Kng.  R.  Cas.  627. 

Exceptions  to  General  Rule.— The  general  rule  is  that  railroad 
companies  need  not  give  a  signal  on  approaching  the  crossing  of  a 
private  right  of  way.  But  if  the  train  is  approaching  at  a  high  rate 
of  speed,  it  is  a  question  for  the  jury  whether  the  company  is  not  in 
such  case  bound  to  give  a  signal.  Thomas  v,  Delaware,  etc.,  R.  R. 
Co.,  8  Fed.  Rep.  728. 

Where  a  railway  company  has  recognized  and  acquiesced  in  the 
use  of  a  private  wagon  crossing  over  its  tracks,  and  has  adopted  the 
usual  signals  therefor  on  the  approach  of  its  trains,  it  cannot  law- 
fully discontinue  the  same  without  notice ;  and  a  negligent  omission 
to  give  them,  resulting  in  an  accident,  will  subject  the  company  to 
a.n  action.  Westaway  v,  Chicago,  etc.,  R.  Co.  (Minn.),  60  Am.  &  Eng. 
R.  Cas.  653. 

A  switch-crossing  provided  by  a  railroad  company  across  its  own 
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ground  for  ingress  to  and  eg-ress  from  its  depot,  is  not  a  "traveled 
public  road"  within  the  meaning  of  section  38  of  the  railroad  act. 
(Wag.  Stat.  310.)  Failure  of  a  train  approaching  such  crossing  to 
ring  a  bell  or  sound  a  whistle  does  not,  therefore,  constitute  a  viola* 
tion  of  that  section  ;  but  whether  it  may  not  constitute  negligence  on 
the  part  of  the  company  depends  upon  the  circumstances  of  the  case» 
and  is  a  question  of  fact  for  the  jury.  Hodges  v,  St.  Louis,  Kansas 
City,  etc.,  Ry.  Co.,  72  Mo.  50,  2  Am.  &  Eng.  R.  Cas.  190. 

In  Swift  V.  Staten  Island  R.  T.  R.  Co.,  123  N.  Y.  645,  it  was  held 
that  reasonable  care  may  require  the  giving  of  signals  at  a  crossing 
used  with  the  acquiescence  of  the  company  by  the  inhabitants  of  a  few 
houses  in  its  immediate  neighborhood,  although  it  is  not  a  public  cross- 
ing, the  court  saying,  in  delivering  its  opinion  :  "The  legal  principles 
applicable  to  the  facts  appearing  here  have  been  frequently  enunci- 
ated by  this  court  to  the  effect  that  where  the  public  have,  for  a  long 
time,  notoriously  and  constantly,  been  in  the  habit  of  crossing  a 
railroad  at  a  point  not  in  a  traveled  public  highway,  with  the  acqui- 
escence of  the  railroad  company,  such  acquiescence  amounts  to  a 
license,  and  imposes  a  duty  upon  the  company,  as  to  all  persons  so- 
crossing,  to  exercise  reasonable  care  in  the  running  of  its  trains,  so 
as  to  protect  them  from  injury.  Although  in  such  cases  the  company 
is  not  absolutely  bound  to  ring  a  bell  or  blow  a  whistle  upon  the  loco- 
motive of  a  train  approaching  such  a  crossing,  yet  it  is  bound  to  give 
some  notice  and  warning  ;  and  as  to  what  is  sufficient  in  this  regard 
is  a  question  for  the  jury.  Where  a  train  is  approaching  a  crossing 
of  this  character,  the  fact  that  the  bell  was  rung  does  not,  as  matter 
of  law,  establish  the  fact  that  the  company  used  reasonable  care ;  but 
it  is  for  the  jury  to  determine  whether  any  other  precautions  should 
have  been  taken  by  those  in  charge  of  the  train.  Barry  v.  Railroad 
Co.,  92  N.  Y.  289 ;  Byrne  v.  Railroad  Co.,  104  N.  Y.  362,  10  N.  E.  Rep. 
539." 

Where  the  people  in  the  vicinity  for  a  long  time  have  crossed  the 
track  at  a  point  not  in  a  traveled  highway,  the  railroad  acquiescing,, 
this  amounts  to  a  license  and  imposes  a  duty  upon  it  to  exercise  rea- 
sonable care  in  running  its  trains.  What  precaution  should  be  taken 
in  any  special  case  is  a  question  for  the  jury.  Byrne  v.  New  York 
C.  &  H.  R.  R.  Co.,  104  N.  Y.  362,  10  N.  E.  Rep.  539,  5  N.  Y.  S.  R.  722, 
58  Am.  Rep.  512. 

Plaintiff  was  injured  while  attempting  to  cross  a  track  at  a  place 
which  was  not  a  public  crossing,  but  it  was  at  a  place  where  plaintiff 
and  a  number  of  persons  employed  by  the  road  were  often  called  upon 
to  pass  from  one  side  of  the  road  to  the  other.  Held,  that  plaintiff 
and  others  thus  passing  could  not  be  regarded  as  trespassers,  and 
that  proper  and  reasonable  warnings  of  the  approach  of  trains  should 
have  been  given.    Owens  v,  Pennsylvania  R.  Co.,  41  Fed.  Rep.  187.. 


^^A^ng  CROSSINGS  561 

RCas 

St.  Louis  &  8.  F.  R.  Co.  v,  Gordon,  Mayor 


St.  Louis  &  S.  F.  R.  Co. 

V. 

Gordon,  Mayor,  et  ai. 

{Supreme  Court  of  Missouri,  June  12,  igoo.) 

Right  to  Open  Streets  across  Railroads — Compensation — Statute. 
—Sections  2609,  7925,  Mo.  Rev.  St.  189,  which  require  railroad  com- 
panies to  construct  crossings  where  the  railroad  crosses  ''public  roads 
or  streets  now  or  hereafter  to  be  opened  for  public  use,"  only  refer 
to  roads  and  streets  across  railroads  established  by  due  process  of 
law,  after  just  compensation  for  the  taking  of  the  railroad's  property 
for  the  public  use  of  a  road  or  street  has  been  ascertained  and  paid. 

Same — Same — Same — Municipal  Powers.*  —  Whether  a  railroad 
company  owns  the  fee  to  its  right  of  way,  or  has  only  an  easement 
thereto,  no  road  or  street  can  be  opened  across  it  without  condemna- 
tion proceedings  and  the  payment  of  just  compensation,  and,  where 
a  street  is  opened,  neither  the  municipality  nor  its  board  of  trustees 
has  authority  to  determine  what  that  compensation  shall  be. 

Same— Railroad  Platting  Town —  Dedication  of  Street — Presump- 
tions.— Where  a  railroad  company's  plat  of  a  town,  made  when  the 
railroad  owned  all  the  land,  shows  a  public  street  extending  com- 
pletely through  the  town  from  east  to  west,  and  its  right  of  way 
extending  through  it  from  north  to  south  and  dividing  the  name  of 
the  street,  it  must  be  presumed,  in  the  absence  of  evidence  to  the 
contrary,  that  the  company,  in  so  dedicating  the  street,  intended  that 
it  should  extend  across  its  right  of  way. 

Streets — Dedication — Acceptance. — Such  a  dedication  may  be  ac- 
cepted by  the  town  at  any  time. 

Appbai«  by  plaintiff  trotn  Laclede  county  circuit  court. 
Modified. 

L,  F.  Parker  and  /.  T,  Woodruff ,  for  appellant. 

R,  S.  Phillips y  for  respondents. 

Marshall,  J.  This  is  an  injunction  suit  to  enjoin  the 
defendant  Gordon,  as  mayor,  and  the  defendant  Bradshaw, 

*See  notes  at  end  of  case. 
19  (N  S)  A  &  K  R  Cas— 34 
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as  Street  commissioner,  of  the  village  of  Conway,  in  I^aclede 
oaaa stated.         county,  from  Opening  Washington  avenue  and 

Ruby  street  across  the  plaintiff's  right  of  way. 
A  temporary  injunction  was  granted,  which  upon  final  hear- 
ing was  dissolved,   and  the   bill  dismissed,  and  plaintiff 
appealed.     The  petition  alleges  that    the    defendants    are 
undertaking  to  lay  out  said  streets  across  the  right  of  way 
without  any  authority  of  law,  and  that  to  permit  them  to  do 
so  would  be  to  deprive  the  plaintiff  of  its  property  without 
its  consent  and  without  compensation.     The  answer  admits 
the  plaintiff's  incorporation  as  a  railroad,  and  its  ownership 
of  its  right  of  way,  but  alleges  that  its  right  of  way  is  only 
an  easement ;  admits  that  the  defendants  are  proceeding  to 
open  said  streets  across  the  plaintiff's  right  of  way,  but  says 
they  are  officers  of  the  village,  and  had  a  right  to  do  so  by 
virtue  of  appropriate  action  of  the  board  of  trustees  of  the 
village ;  denies  that  to  open  said  streets  would  deprive  the 
plaintiff  of  its  property  without  compensation ;  and  alleges 
that  said  Washington  avenue  had  been  laid  out  by  defend- 
ant's predecessor  across  the  railroad,  and  that  Ruby  street 
had  been  laid  out  across  the  railroad  by  C.  Hanson.    The 
replication  specifically-denied  that  Conway  was  an  incorpo- 
rated village,  or  that  it  possessed  the  powers  it  was  exercis- 
ing; denied  that  Washington  avenue  was  laid  out  across 
the  railroad  by  its  grantors,  or  that  Ruby  street  had  been 
legally  laid  out  across  the  railway  by  C.  Hanson.     At  the 
trial  the  following  stipulation  was  made :  '*It  is  stipulated 
and   agreed  by  and  between  the  parties  herein  that  the  St. 
Louis  and  San  Francisco  Railroad  Company  owns  its  right 
of  way  through  the  town  of  Conway,  in  Laclede  county, 
Missouri,  in  fee  simple,  and  did  own  the  same  at  the  time 
these  proceedings  were  instituted,  by  the  same  title,  and  for 
several  years  prior  thereto,  subject,  of  course,  to  any  rights 
the  city  of  Conway  may  have  acquired  by  virtue  of  any  law 
or  municipal  action  on  their  part  to  acquire  title  to  any  part 
thereof  for  street  purposes."    In  addition  to  the  admission  in 
the  answer  and  the  foregoing  stipulation,  plaintiff  proved 
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that  there  were  two  crossings  over  the  tracks  in  the  town, 
and  they  had  been  in  and  used  since  the  road  was  built,  in 
1870;  that  the  crossing  sought  to  be  made  at  Ruby  street 
was  in  a  cut,  and  intersected  the  main  and  two  side  tracks 
<the  switch  stands  and  frogs  being  in  the  street) ;  that  such 
a  place  is  unsafe  for  a  crossing;  that  it  would  cost  $150, 
outside  of  the  grading,  to  put  in  a  crossing  at  Ruby  street, 
and  would  cost  $125  per  annum  to  maintain  it,  and  that  the 
company  would  be  damaged  $5,000  by  the  establishment  of 
a  crossing  at  that  place ;  that  it  would  cost  $100  to  put  in  a 
crossing  at  Washington  avenue,  and  $75  annually  to  main- 
tain it.  Defendants,  to  justify  their  acts  in  attempting  to 
open  the  streets,  introduced  in  evidence  the  original  map  of  the 
town  of  Conway,  filed  March  15, 1870,  and  plat  of  the  Second 
Railroad  addition  to  the  town,  filed  April  20, 1881 ;  also,  plat 
of  C.  Hanson's  First  addition,  filed  March  27,  1882.  They 
introduced,  also,  the  following  order:  "At  a  regular  meet- 
ing of  the  board  of  trustees  of  the  town  of  Conway  the  fol- 
lowing, among  other,  things  were  ordered :  Railroad  crossing 
should  be  put  in  at  Washington  avenue  and  Ruby  street, 
and  the  street  commissioner  ordered  to  notify  agent.  J.  I. 
Gordon,  Pres.  Board  of  Trustees.  R.  J.  Newport,  Clerk." 
And  also  the  following  order:  "To  John  Lindsay,  Agent 
St.  Louis  &  San  Francisco  Railroad  Company:  You  are 
hereby  notified  that  the  board  of  trustees  of  the  town  of  Con- 
way have  ordered  crossings  put  in  at  the  following  crossings: 
One  where  Washington  avenue  crosses  railroad,  and  also 
one  where  Ruby  street  crosses  railroad,  within  the  corporate 
limits  of  said  town ;  said  crossings  to  be  put  in  within  thirty 
days  from  the  date  of  this  notice,  or  the  street  commissioner 
will  proceed  to  put  them  in  according  to  law.  W.  S.  Brad- 
shaw,  Street  Commissioner.  This  April  19,  1897."  The 
plats  referred  to  are:  First,  a  plat  of  the  town  of  Conway, 
made  by  the  South  Pacific  Railroad  Company,  through 
Andrew  Pierce,  Jr.,  its  managing  director,  on  the  13th  of 
March,  1870,  and  duly  recorded  on  that  day.  It  shows  a 
town  of  20  blocks,   bounded   by  Olive  street  on  the  east 
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and  Elm  street  on  the  west.  Next  west  of  Olive  street  is 
Pine  street.  Then  next  west  there  is  Commercial  street,  50 
feet  wide.  Then  160  feet  marked  * 'Depot  Grounds,"  and 
showing  a  building  (station  house,  apparently),  platform 
(seemingly),  and  red  lines,  which  are  supposed  to  represent 
railroad  tracks.  Adjoining  this  160  feet  on  the  west  is  Main 
street,  50  feet  wide.  Then,  proceeding  westwardly,  are 
Spruce  street  and  Myrtle  street,  and  then  Elm  street,  the 
western  limits  of  the  town.  All  these  streets  run  practically 
north  and  south,  as  does,  also,  the  right  of  way.  Running 
east  and  west,  there  are  three  streets, — Washington,  Madi- 
son, and  Jefferson  avenues.  All  of  these  streets  appear  on 
both  sides  of  the  depot  grounds.  There  is  no  indication  on 
the  plat  of  any  intention  that  these  streets  shall  not  be  opened 
across  the  tracks,  but  the  plat  clearly  shows  a  contrary 
intention.  The  depot  building  and  platform  are  between 
Jefferson  and  Madison  streets.  The  second  plat  is  styled 
"Plat  of  the  2d  Railroad  Addition  to  the  town  of  Conway, 
in  Laclede  County,  Mo.,"  and  was  filed  by  the  St.  Louis  & 
San  Francisco  Railway  Company  on  the  28th  of  April,  1881. 
So  far  as  it  pertains  to  the  matter  in  hand,  there  is  no  differ- 
ence between  this  and  the  first  plat,  above  referred  to.  The 
third  plat  was  filed  on  March  27,  1882,  by  C.  Hanson,  and 
is  styled  ''C.  Hanson's  First  Addition  to  Conway,  Mo."  It 
purports  to  add  blocks  21,  22,  23,  and  24  to  the  town,  and 
adjoins  the  town  on  the  north.  Blocks  21  and  22  lie  west  of 
the  railroad  track,  and  blocks  23  and  24  lie  east  of  the  track. 
It  shows  Ruby  street  running  along  the  south  line  of  these 
blocks,  and  crossing  the  railroad  track.  Between  blocks  22 
and  23  there  is  a  vacant  space  left  on  the  plat,  which  is  not 
designated  in  any  way,  except  by  a  red  line  drawn  through 
the  center  thereof ;  but,  if  this  plat  is  laid  beside  the  first  plat 
of  the  town,  this  vacant  space  corresponds  with  the  160-foot 
right  of  way  of  the  railroad,  shown  on  the  first  plat,  and  it  is 
assumed  that  this  vacant  space  'is  the  railroad  right  of  way. 
Two  questions  are  presented  by  this  record :  First,  do  sec- 
tions 2609,  7925,  Rev.  St.  1889,  which  require  railroad  com- 
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panies  to  construct  crossings  where  the  railroad  crosses 
* 'public  roads  or  streets  now  or  hereafter  to  be  opened  for 
public  use,"  confer  power  upon  municipalities,  by  a  mere  order 
of  the  trustees  or  by  ordinance,  to  open  a  street  across  a  rail- 
road right  of  way  without  any  condemnation  proceedings 
whatever?  And,  second,  are  Washington  avenue  and  Ruby 
street  dedicated  public  streets? 

1.  The  power  of  a  city,  by  ordinance  or  order  of  its  board 
of  trustees,  or  of  a  county  court,  by  simple  order,  to  estab- 
lish and  open  a  street  or  road  across  the  right  of  way  of  a 
railroad,  and  to  require  the  railroad  company 
to  construct  and   maintain  good  and  sufficient  struts 


crossings,  is  claimed  to  exist  by  virtue  of  sec-  pjj»tt<«-«*^ 
tions  2609,  7925,  Rev.  St.  1889,  and  under  the 
decision  of  this  court  in  City  of  Hannibal  v.  Hannibal  & 
St.  J.  R.  Co.,  49  Mo.  480.  The  line  of  argument  employed 
to  reach  this  result  is  this  :  Railroad  companies  derive  all 
their  powers  from  the  state.  The  state  statute  requires  a  rail- 
road company  to  construct  and  maintain  crossings,  "where  its 
railroad  crosses  public  roads  or  town  streets,  now  or  hereafter 
to  be  opened  for  public  use."  Section  2609,  Rev.  St.  1889. 
The  statutes  of  the  state  are  as  much  a  part  of  the  franchise 
as  if  written  in  the  charters  of  the  companies.  Therefore 
a  railroad  company  is  obliged  to  put  in  crossings  at  all  roads 
or  streets  that  were  established  at  the  time  the  road  was  char- 
tered, or  that  may  be  established  at  any  time  thereafter ;  and, 
it  makes  no  difference  whether  the  railroad  company  bought 
the  fee  in  the  land  covered  by  its  right  of  way,  or  acquired 
only  an  easement,  the  land  is  held  subject  to  the  right  of  the 
county  or  city  authorities  to  establish  and  open  as  many  roads 
and  streets  across  the  land  as  such  authorities  may  at  any  time 
see  fit;  and  the  railroad  company  is  not,  therefore,  within  the 
protection  of  the  constitution,  which  forbids  private  property 
to  be  taken  for  public  use  without  just  compensation.  Section 
21,  art.  2,  Const.  1875;  paragraph  16,  §  1,  art.  1,  Const.  1865. 
This  argument  finds  countenance  in  City  of  Hannibal  v.  Han- 
nibal &  St.  J.  R.  Co.,  49  Mo.  loc.  cit.  482,  where  it  is  said  :  ''It 
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may  impose  some  slight  additional  burden  upon  the  road  bat 
in  entering  towns  or  in  running  through  a  settled  country  the 
necessity  of  such  streets  and  roads  is  well  known.  The  fran- 
chise is  taken  subject  to  any  inconvenience  that  will  arise 
from  it,  and  the  general  power  given  city  authorities  and 
county  courts  to  establish  and  open  streets  and  roads  is  a  suffi- 
cient warrant  to  lay  them  across  the  track  of  railroads  whenever 
called  for  by  such  necessity."  And  it  is  held  in  the  same 
case  that  the  necessity  for  opening  streets  is  a  question  for 
the  city  council,  and  is  not  subject  to  review  by  the  courts. 
The  doctrine  so  announced,  and  here  contended  for,  is  in  con- 
flict with  the  express  provisions  of  the  constitution  of  1865, 
which  declared  ''that  no  private  property  ought  to  be  taken  or 
applied  to  public  use,  without  just  compensation"  (paragraph 
16,  §1,  art.  1,  Const.  1865),  and  of  1875,  which  provides 
"that  private  property  shall  not  be  taken  or  damaged  for 
public  use  without  just  compensation.  Such  compensation 
shall  be  ascertained  by  a  jury  or  board  of  commissioners  of 
not  less  than  three  fretholders,  in  such  manner  as  may  be 
prescribed  by  law ;  and  until  the  same  shall  be  paid  to  the 
owner,  or  into  court  for  the  owner,  the  property  shall  not  be 
disturbed  or  the  property  rights  of  the  owner  therein  devested. 
The  fee  of  land  taken  for  railroad  tracks  without  the  consent 
of  the  owner  thereof,  shall  remain  in  such  owner,  subject  to 
the  use  for  which  it  is  taken."  Section  21,  art.  2,  Const. 
1875, — and  which  further  provides :  "The  exercise  of  the 
power  and  right  of  eminent  domain  shall  never  be  so  con  - 
strued  or  abridged  as  to  prevent  the  taking,  by  the  general 
assembly,  of  the  property  and  franchises  of  incorporated 
companies  already  organized,  or  that  may  be  hereafter  organ- 
ized, and  subjecting  them  to  the  public  use,  the  same  as  that 
of  individuals.  The  right  of  trial  by  jury  shall  be  held 
inviolate  in  all  trials  of  claims  for  compensation,  when  in  the 
exercise  of  said  right  of  eminent  domain,  an  incorporated 
company  shall  be  interested  either  for  or  against  the  exercise 
of  said  right."  Section  4,  art.  12,  Const.  1875. 
If  it  should  be  conceded,  for  argument's  sake,  that  every 
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Statute  then  in  force  or  thereafter  enacted  is  just  as  binding 
upon  a  railroad  company  as  if  it  were  written  in  its  charter 
(which  would  be  a  conclusion  without  a  precedent),  still  it 
must  also  be  conceded  that  the  protection  of  the  constitution 
must  also  be  read  into  the  charter,  and  that  under  that  protec- 
tion the  property  of  the  railroad  cannot  be  taken  for  public 
use  without  just  compensation ;  and  the  conclusion  necessarily 
follows  that  the  statute  (sections  2609,  7925,  Rev.  St.  1889) 
only  refers  to  roads  and  streets ,  acioss  railroads  that  have 
been  established  by  due  process  of  law  (that  is,  by  a  condem- 
nation proceeding  in  court) ,  and  after  just  compensation  for 
the  taking  of  the  railroad's  property  for  the  public  use  of  a 
road  or  street  has  been  ascertained  and  paid,  and  that  no 
county  court,  city  council,  or  board  of  trustees  can,  by  simple 
order  or  solemn  ordinance,  deprive  a  citizen  or  railroad  of 
his  or  its  property,  even  for  road  or  street  purposes.  The 
amount  of  compensation,  whether  great  or  small,  cannot 
control  the  right,  or  dispense  with  the  judicial  proceeding 
necessary  to  take  the  property  or  impose  an  additional  use 
upon  it.  In  this  case  it  is  stipulated  that  the  railroad  owns 
the  fee  to  the  right  of  way.  The  first  plat  filed  shows  that 
it  originally  owned  the  whole  town.  The  fact  that  under 
the  law  its  right  to  own  land  is  limited  may  be  conceded,  but 
it  does  not  affect  this  case ;  for  the  rights  of  city  as  to  the 
streets  (except  Ruby  street)  are  obtained  from  the  railroad, 
and  are  therefore  no  greater  than  those  of  the  railroad,  and 
in  no  event  can  the  question  of  excess  be  called  in  question 
in  this  proceeding.  But  it  is  immaterial  whether  the  defend- 
ant owns  the  fee  to  its  right  of  way,  or  has  only  an  easement 
thereto,  such  as  it  could  alone  acquire  under  the  constitution 
of  1875,  for  in  either  event  it  is  an  interest  in 
real  estate.  It  is  property,  which  cannot  be  fg5!J^^**>*°**»*^ 
taken  away  from  it  without  just  compensation, 
and  the  board  of  trustees  have  no  power  or  jurisdiction  to 
determine  what  that  compensation  shall  be, — much  less,  to 
take  the  property  for  street  purposes  without  compensation, 
and  by  simple  order.     If  any  authority  were  needed  for  so 
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plain  a  proposition  of  law,  it  is  afforded  by  the  cases  of  Kan- 
sas Cent.  R.  Co.  v,  Jackson  County  Com'rs  (Kan.  Sup.),  26 
Pac.  394;  People  v.  I^ake  Shore  &  M.  S.  Ry.  Co.,  52  Mich. 
277,  17  N.  W.  841;  Railroad  Co.  v.  Hough  (Mich.),  28  N. 
W.  532  ;  Illinois  Cent.  R.  Co.  v.  Commissioners  of  Highways 
of  Town  of  Mattoon  (111.),  43  N.  E.  HOC;  Chicago  &N.  W. 
Ry.  Co.  V.  Town  of  Cicero,  154  111.  656,  39  N.  B.  574;  Illi- 
nois Cent.  R.  Co.  v.  City  of  Chicago,  156  111.  98,  41  N.  E. 
45;  Chicago,  K.  &  W.  R.  Co.  v.  Chattanooga  County 
Corners,  49  Kan.  763,  31  Pac.  736.  And  the  necessity  for 
proceeding  by  condemnation  in  such  cases  is  assumed,  and 
the  measure  of  damages  defined,  in  City  of  Kansas  City  v. 
Kansas  City  Belt  Ry.  Co.,  102  Mo.  633,  14  S.  W.  808.  So 
much  of  the  case  of  City  of  Hannibal  v,  Hannibal  &  St.  J. 
R.  Co.,  49  Mo.  480,  as  holds  that  a  railroad  right  of  way  may 
be  used  for  street  purposes  by  mere  order  or  ordinance  is 
therefore  no  longer  the  law  in  this  state.  It  follows  that  the 
first  question  must  be  decided  in  the  negative,  and  that  a 
road  or  street  cannot  be  established  across  a  railroad  right  of 
way,  except,  by  proper  condemnation  proceedings  in  court, 
and  by  due  process  of  law,  the  railroad  company  is  awarded 
and  paid  just  compensation.  The  order  of  the  board  of  trus- 
tees of  the  town  of  Conway,  so  far  as  it  rested  upon  any  such 
construction  of  sections  2609,  7925,  Rev.  St.  1889,  was  there- 
fore void ;  for  such  sections  only  refer  to  roads  and  streets 
that  have  been  or  may  be  legally  established,  and  no  street 
can  be  legally  established  unless  the  constitutional  guaranties 
have  been  observed. 

2.  Are  Washington  avenue  and  Ruby  street  dedicated  pub- 
lic streets?  There  is  no  possible  ground  for  a  contention 
that  Ruby  street  is  a  dedicated  street  across  the  railroad  right 
of  way.  The  stipulation  agrees  that  the  railroad  company 
owns  the  fee  to  its  right  of  way.  The  dedication  of  Ruby 
street  by  Hanson  in  1882  conveyed  no  title  to  that  street 
across  the  right  of  way,  because  Hanson  did  not  own  that 
land,  and  therefore  had  no  power  to  dedicate  it.  Hanson's 
dedication  of  Ruby  street  was  effective  only  to  the  extent  that 
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Hanson  owned  the  land  covered  by  the  street,  and,  as  he  did 
not  own  the  ris^ht  of  way,  his  dedication  of  that  street  across 
the  right  of  way  of  the  railroad  was  of  no  force  or  effect. 
For  this  reason  Ruby  street  was  not  a  leg:ally  established 
street,  and  the  board  of  trustees  of  the  town  of  Conway  had 
no  right  to  order  the  railroad  to  construct  and  maintain  a 
crossing  at  that  place,  and  no  right  to  construct  a  crossing  for 
failure  of  the  railroad  to  do  so.  The  injunction  should  have 
been  made  perpetual  as  to  Ruby  street.     The 


status  of  Washington  avenue,  however,  is  dif-  natttnarTom- 

^  '  '  I>edioation  of 

ferent.  The  first  plat  of  the  town  of  Conway,  gSS*"^'*""'*" 
filed  in  1870  by  plaintiff's  grantor,  the  South 
Pacific  Railroad,  shows  Washington  avenue  as  a  public 
street  extending  completely  across  the  town  from  east  to 
west,  and  from  its  eastern  to  its  western  boundary.  The 
railroad  cuts  the  town  into  two  parts,  by  extending  com- 
pletely through  the  town  from  north  to  south.  If  it  be  true, 
as  contended,  that  Washington  avenue  extends  from  the  east- 
ern limits  of  the  town  to  fhe  railroad  right  of  way,  and  there 
stops,  and  then  begins  again  on  the  west  side  of  the  railroad 
right  of  way,  and  runs  to  the  western  limits  of  the  town,  then 
tlie  same  must  be  true  of  Madison  and  Jefferson  avenues ; 
for  there  is  no  difference  between  the  three  avenues  discerni- 
ble from  the  plat.  And,  if  this  be  true  as  to  all  those  ave- 
nues, then  the  anomaly  is  presented  of  a  town  divided  into 
two  parts,  with  no  possible  means  of  getting  from  one  part 
to  the  other ;  for  if  it  be  true  that  the  railroad  right  of  way 
makes  the  railroad  the  owner  of  the  intervening  160  feet,  not 
only  as  to  the  surface  thereof,  but  from  the  center  of  the 
earth  beneath  to  the  sky  above, — ad  terra  usque  ad  calo, — then 
the  people  in  one  part  of  the  town  could  not  get  to  the  other 
part  of  the  town,  on  the  surface,  by  tunnel,  or  by  balloon, 
without  being  trespassers  on  the  railroad  right  of  way. «  That 
such  was  not  the  intention  of  the  railroad  in  platting  the  town 
is  shown  by  the  fact  that  Jefferson  avenue  has  been  open  and 
fisedas  a  street  across  the  right  of  way,  by  virtue  of  the  plat 
dedication,  for  more  than  10  years;  and,  as  above  pointed 
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out,  there  is  no  difference  between  Jefferson  avenue  and 
Washington  avenue,  so  far  as  the  plat  discloses.  The  name 
'*  Washington''  appears  on  the  80-foot  space  left  for  the  street 
on  the  west  side  of  the  railroad  right  of  way,  and  the  word 
"Avenue'*  appears  on  the  similar  space  on  the  east  side  of 
the  railroad  right  of  way;  and  the  same  is  true  as  to  Madi- 
son and  Jefferson  avenues.  This,  unexplained,  evidences 
an  intention  to  make  those  avenues  continuous  throughout 
the  whole  width  of  the  town,  so  as  to  afford  access  from  one 
part  thereof  to  the  other.  In  this  regard  this  plat  is  like  the 
plat  considered  in  City  of  California  v,  Howard,  78  Mo.,  loc. 
cit.  90;  and  a  similar  construction  was  put  by  this  court 
upon  a  similar  plat  as  to  streets  crossing  a  railroad  in  that 
case.  Under  these  circumstances,  it  would  be  absurd  to  hold 
that  it  was  intended  by  plaintiff's  grantor,  in  platting  the 
town  of  Conway  and  in  dedicating  these  avenues,  that  they 

were  not  to  extend  across  the  right  of  way  of 
tion-Aooapt-       the  railroad .     We  therefore  conclude  that  Wash- 

anoe. 

ington  avenue  is  a  legally  dedicated  street  across 
the  right  of  way  of  the  plaintiff's  railroad,  and,  being  such, 
no  condemnation  was  necessary,  but  the  public  authorities 
had  a  right  to  accept  the  dedication  at  any  time  (Heitz  v^ 
City  of  St.  Louis,  110  Mo.  618,  19  S.  W.  735;  Buschmann 
V.  City  of  St.  Louis,  121  Mo.  523,  26  S.  W.  687),  and  that 
the  order  of  the  board  of  trustees  was  all  that  was  necessary 
to  require  the  plaintiff  to  perform  its  statutory  duty,  under 
sections  2609,  7925,  Rev.  St.  1889,  to  construct  and  maintain 
crossings.  It  follows  that  the  injunction  was  properly  dis- 
solved as  to  Washington  avenue,  but  should  have  been 
made  perpetual  as  to  Ruby  street.  For  this  reason,  the  judg- 
ment of  the  circuit  court  is  reversed,  and  the  cause  remanded, 
with  directions  to  that  court  to  enter  a  decree  as  to  Ruby 
street  alone.     All  concur. 


KOTBS. 


Construction  of  Highway  across  Rai  I  road  ~  Right  to  Compensa- 
tion— Railroad  Entitled  to  Compensation. — ^Prior  to  the  decision  of 
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the  case  of  the  Old  Colony  &  Fall  River  R.  Co.  v.  County  of  Plymouth, 
14  Gray  (Mass.)*  155,  it  had  never  been  judicially  determined  that  a 
railroad  corporation  which  has,  in  the  ordinary  course  of  business, 
under  an  act  of  incorporation,  built  a  road  and  had  it  in  full  operation, 
could  recovei*  damages  for  injuries  occasioned  by  layini^  out  public 
hig^hways  over  it.  In  this  case  Chibp  JusncB  Shaw  held  that  such  a 
corporation  is  entitled  to  damages  for  land  taken  by  the  laying  out  of 
the  public  highway  across  its  railroad,  subject  to  its  use  for  such  road, 
and  for  the  expense  of  erecting  and  maintaining  railroad  signs  and 
cattle  guards  at  the  crossing,  and  of  flooring  the  same,  and  of  keep- 
ing it  in  repair ;  or  for  any  increased  liability  from  accident  for  the 
increased  expense  of  ringing  the  bell,  or  for  its  liability  to  be 
ordered  by  the  county  commissioners  to  build  a  bridge  for  the  high- 
way over  its  track. 

And  now  the  weight  of  authority  seems  to  be  with  the  doctrine  that 
the  laying  out  of  a  highway  across  a  railroad  is  a  taking  of  the  com- 
pany's property  for  public  use,  and  entitles  it  to  compensation. 
Chicago,  K.  &  W.  R.  Co.  v.  Chautauqua  County  Com'rs,  49  Kan.  763, 
31  Pac.  Rep.  736 ;  Portland  &  R.  R.  Co.  v,  Deering,  23  Am.  &  Eng.  R. 
Cas.  51,  78  Me.  61,  57  Am.  Rep.  784,  2  Atl.  Rep.  670;  Northern  C.  R. 
Co.  V,  Mayor,  etc.,  of  Baltimore,  46  Md.  425,  18  Am.  Ry.  Rep.  461 ; 
Cent.  R.  Co.  v,  Boston,  C.  &  F.  R.  Co.,  121  Mass.  124 ;  Old  Colony  & 
f^.  R.  R.  Co.  V,  County  of  Plymouth,  14  Gray  (Mass.)  156 ;  Grand 
Rapids  V,  Grand  Rapids  &  I.  R.  Co.,  66  Mich.  42,  9  West.  Rep.  573,  33 
N.  W.  Rep.  IS ;  Paterson,  etc.,  R.  Co.  v.  Mayor  of  Newark  (N.  J.),  10 
Am.  &  E^ng.  R.  Cas.,  N.  S.,  182. 

In  proceedings  to  open  a  street  across  the  right  of  way  of  a  rail- 
way company,  an  instruction  to  the  jury  that  they  may  fix  the 
compensation,  if  any,  for  the  property  is  erroneous  as  authorizing 
them  to  take  the  property  of  the  railroad  company  without  making 
any  compensation  therefor.  Chicago  &  N.  W.  R.  Co.  v.  Cicero,  154 
111.  656. 

The  compensation  to  be  paid  to  a  railroad  for  crossing  its  right  of 
way  for  street  purposes  only  includes  the  use  of  the  land  occupied  by 
the  street  for  such  crossing.  Grand  Rapids  v.  Grand  Rapids  &  I.  R. 
Co.,  66  Mich.  42,  9  West.  Rep.  573,  33  N.  W.  Rep.  IS. 

A  company  is  entitled  to  damages  for  land  taken  in  locating  ways 
across  its  track.  In  assessing  such  damages  the  use  which  the  com- 
pany may  reasonably  be  expected  in  the  near  future  to  make  of  its 
located  limits  at  the  crossings  may  be  taken  into  consideration,  in 
order  to  ascertain  present  value.  Portland  &  R.  R.  Co.  v,  Deering, 
23  Am.  &  Eng.  R.  Cas.  51,  78  Me.  61,  57  Am.  Rep.  784,  2  Atl.  Rep.  670. 

Not  Entitled  to  Compensation. — In  New  York,  it  has  been  held  that 
the  title  to  land  acquired  by  a  railroad  enterprise,  is  subject  to  the 
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exercise  of  all  the  powers  reserved  to  the  legislature  to  which  the 
franchises  of  the  corporation  are  subject.  Where,  therefore,  the  char- 
ter of  a  railroad  company  is  subject  to  a  reserved  power  to  alter, 
amend  or  repeal,  a  statute  which  authorizes  the  laying  out  of  a  hig-h- 
way  across  its  track  without  compensation,  is  within  the  power  of 
the  legislature,  and  is  not  repugnant  to  the  constitutional  provision 
prohibiting  the  taking  of  private  property  for  public  use  without  com- 
pensating the  owner.  Albany  N.  R.  Co.  v,  Brownell,  24  N.  Y.  345, 
reversing  Miller  v.  New  York  &  E^.  R.  Co.,  21  Barb.  (N.  Y.)  513 ;  Boston 
Sl  a.  R.  Co.  V,  Greenbush,  52  N.  Y.  510,  affirming  5  Lans.  (N.  Y.)  461. 
Similarly,  it  has  also  been  held  that  under  the  power  reserved  to  alter 
or  amend  the  charter,  the  legislature  may  require  a  railroad  company 
to  construct  a  bridge  for  the  purpose  of  carrying  a  highway  over  the 
railroad.  People  v.  Boston  &  A.  R.  Co. ,  70  N.  Y.  569.  See  also,  Morris 
Can.  &  B.  Co.  v.  State,  24  N.  J.  L.  62. 

In  Boston  &  M.  R.  Co.  v.  County  Com'rs  (Me.),  32  Am.  &  Eng.  R. 
Cas.  271,  and  Portland  &  R.  R.  Co.  v.  Deering  (Me.),  23  Id.  51,  it  was 
held  that  the  provisions  of  the  Maine  statute  requiring  that  the  expense 
of  building  and  maintaining  so  much  of  a  highway  as  is  within  the 
limits  of  a  railroad  where  such  way  crosses  the  track  at  grade,  shall 
be  borne  by  the  railroad,  are  constitutional,  and  that  the  company  is 
not  entitled  to  compensation  for  the  obligation  imposed  thereby.  It 
was  also  held  that  the  statute  does  not  impair  the  obligation  of  any 
contract  with  the  company,  being  an  exercise  of  the  police  power  of 
the  state  for  the  general  safety  of  the  public.  It  is  to  be  observed, 
however,  that  in  these  cases  no  claim  was  made  that  the  railroad 
company  was  not  entitled  to  any  compensation  for  the  construction 
of  the  crossing,  and  that  the  points  decided  were  only  that  the  legis- 
lature could  impose  the  obligation  upon  the  company,  and  that,  hav- 
ing been  imposed,  the  company  was  not  entitled  to  compensation 
therefor. 

Measure  and  Elements  of  Damage. — See  Chicago,  etc.,  Ry.  Co.  v, 
Milwaukee  (Wis.),  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  537,  and  note,  554 
et  seq, ;  Chicago,  etc.,  R.  Co.  v.  City  of  Naperville  (111.),  8  Am.  &  Eng. 
R.  Cas.,  N.  S.,  702,  and  note^  710. 
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Central  of  Greorgia  R.  Co.  v,  Woolsey 


Cbntrai,  op  Georgia  Ry.  Co. 

WOOLSBY. 
(Supreme  Court  of  Georgia^  Nov,  2g,  /goo,) 

Bill  of  Exceptions — Sufficiency. — A  bill  of  exceptions  which,  after 
reciting^  that  a  petition  for  certiorari  had  been  presented  to  the  judge 
and  he  had  refused  to  sanction  the  same,  alleges  that  the  applicant 
excepted  to  the  order  of  the  judge  refusing  to  sanction  the  applica- 
tion, and  that  the  judge  erred  *4n  refusing  the  writ  of  certiorari 
applied  for,"  contains  an  assignment  of  error  sufficient  to  bring 
under  investigation  the  grounds  of  complaint  embraced  in  the  peti- 
tion for  certiorari,  HoUiman  v.  City  of  Hawkinsville,  34  S.  E.  214, 
109  Ga.  107,  and  case  therein  cited. 

Injury  to  Stock — Presumption  of  Negligence— Rebuttal.* — While 
the  evidence  showed  that  the  plaintiff's  cow  was  killed  by  the  run- 
ning of  the  defendant's  train,  the  presumption  that  the  defendant 
was  negligent,  arising  from  this  fact,  was  fully  and  completely 
rebutted  by  uncontradicted  evidence,  and  therefore  the  verdict  in 
favor  of  the  plaintiff  was  contrary  to  law. 

Appeal— Review.— The  fact  that  three  verdicts  for  the  plaintiff 
have  been  rendered  in  a  case  is  no  reason  for  refusing  to  disturb  the 
last  verdict,  when  the  evidence  at  the  trial  at  which  it  was  rendered 
did  not  authorize  a  finding  in  favor  of  the  plaintiff. 

Certiorari. — The  judge  erred  in  refusing  to  sanction  the  petition 
for  certiorari. 

(Syllabus  by  the  Court.) 

Brror  by  defendant  from  Clay  county  superior  court. 
Reversed. 

J.  D,  Rambo  and  W.  D.  Kiddoty  for  plaintiff  in  error. 

King  &  CcLstellon  and  W,  A.  Scott ^  for  defendant  in  error. 

Per  Curiam.    Judgment  reversed. 

*See  Georgia,  etc.,  Ry.  Co.  v,  Sanders,  18  Am.  &  Kng.  R.  Cas.,  N. 
S.,  206,  ^n6.  foot-note. 
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TOLBDO  &  O.  C.  R.  Co. 

BowLBR  &  Burdick  Co. 

{Supreme  Court  of  Ohio,  Nov,  13,  /goo.) 

Shipping  Merchandise  as  Baggage— Effect  of  Knowledge  of  Con- 
necting Carriers's  Baggage  Master.— Where  the  only  authority 
given  by  a  railroad  company  to  the  baggage  agent  of  a  connecting 
road  is  to  check  baggage  to  all  stations  on  the  line  of  the  former 
road,  no  presumption  follows  that  such  agent  has  authority  to  check 
merchandise  over  the  line  of  said  road  under  the  g^uise  of  bagg'age ; 
and  knowledge  on  the  part  of  such  agent  that  a  passeng^er's  trunks 
contain  merchandise,  and  not  baggage,  is  not  sufficient  to  charge 
such  company  with  knowledge. 

Same— Same— Duty  to  Investigate.— On  receiving  such  trunks  from 
the  connecting  road  for  carriage,  the  company,  being  thus  without 
actual  knowledge  of  their  contents,  has  the  right  to  SuMume  that 
they  contain  baggage  only,  and  is  not  bound  to  make  inquiry  as  to 
their  real  contents. 

Same — Liability  for  Loss.* — A  carrier  of  passeng^ers  is  not  liable 
for  the  loss  of  a  package  containing  merchandise,  shipped  over  its 
line  by  a  passenger  under  the  guise  of  baggage,  where  neither  the 
carrier  nor  its  proper  agent  has  actual  knowledge  of  the  contents  of 
the  package,  and  the  loss  is  occasioned  by  ordinary  neg^ligence,  and 
not  that  gross  negligence  which  amounts  to  willfulness  and  evidences 
a  reckless  disregard  of  the  rights  of  others. 

Same — Same. — Where,  in  such  case,  the  cause  of  a  loss  of  the  mer- 
chandise was  a  collision  between  trains,  occasioned  by  the  engineer 
of  a  helping  engine  misreading  his  watch  as  3  o'clock  when  it  was 
in  fact  3:15  o'clock,  thus  giving  but  6  minutes  to  reach  a  meeting 
point,  where  21  minutes  were  required,  the  mistake  being  broug-ht 
about  by  the  engineer  holding  the  stem  of  his  watch — an  open-face 
movement  in  a  hunting  case — horizontally,  instead  of  perpendicu- 
larly, when  noting  the  time,  the  company  will  not  be  liable,  the 
negligence  not  being  g^ross  neglect  of  duty,  within  the  meaning  of 

♦See  Trimble  v.  New  York,  etc.,  R.  Co.  (N.  Y.),  17  Am.  &  Eng.  R. 
Cas.,  N.  S.,  176,  sLud/oot-nofe. 
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the  preceding'  paragraph.    Pennsylvania  Co.  v^  Miller,  35  Ohio  St. 
<541,  as  to  the  second  paragraph  of  the  syllabus,  is  overruled. 

WiLi^iAMS  and  MiNSHAi,!,,  JJ.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  by  defendant  to  Lucas  county  circuit  court. 
Reversed. 

Doyle  &  Lewis,  for  plaintiff  in  error. 

Gilbert  &  Hills  ^  for  defendant  in  error. 

Spbar,  J.  Pacts  essential  to  an  understanding  of  the  case 
made  by  the  record  follow :  The  occurrence  out  of  which 
the  controversy  arose  took  place  March  16,  1893.  At  that 
time  the  Toledo  &  Ohio  Central  Railroad  Com-         ^    ^  ,  ^ 

OftM  stated. 

pany  owned  and  operated  a  line  of  road  from 
Coming,  in  the  county  of  Perry,  to  Bucyrus,  in  the  county 
of  Crawford.  At  the  former  place  its  line  connected  with  the 
line  of  the  Kanawha  &  Michigan  Railway  Company,  run- 
ning thence  southeasterly  to  Athens.  The  two  roads  were 
operated  as  a  continuous  line  of  road  between  the  termini 
mentioned,  and,  by  the  traffic  arrangement  then  existing, 
through  passenger  trains  were  run  over  the  entire  line  with- 
out change  of  cars.  Crews  managing  through  trains  were 
changed  at  Corning;  the  one  managing  the  trains  south  of 
Corning  being  in  the  employ  of  the  Kanawha  &  Michigan 
road,  and  crews  managing  trains  north  of  Corning  being  in  the 
employ  of  the  Toledo  &  Ohio  Central  road.  In  collecting 
mileage  from  passengers  on  through  trains,  the  conductors 
kept  separate  accounts,  and  returned  to  the  respective  com- 
panies the  amounts  collected  for  the  respective  roads.  On 
the  day  named  above,  one  H.  W.  Burdick,  a  traveling  sales- 
man for  the  defendant  in  error,  came  from  Athens,  on  the  line 
of  the  Kanawha  &  Michigan  road,  to  Glouster,  another  sta- 
tion on  the  same  road.  He  was  traveling  on  a  mileage  ticket 
issued  by  the  Wheeling  &  I^ake  Krie  Company,  good  for 
passage  over  other  roads,  including  those  before  mentioned. 
The  ticket,  which  was  signed  by  Burdick,  provided  that  *'the 
holder  of  this  ticket  shall  be  allowed  free  transportation  of  150 
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pounds  of  baggage,  and  the  company  transporting  it  is  hereby 
released  from  any  and  all  claims  and  demands  whatsoever  for 
any  delay,  or  for  any  and  all  loss  or  damage  while  in  its  pos- 
session, in  excess  of  100  pounds."  There  came  with  Bur- 
dick, on  the  train  from  Athens,  two  trunks  containing  watches 
and  jewelry  for  sale  to  the  retail  trade,  but  not  containing 
baggage.  On  reaching  Glouster  he  had  the  trunks  taken  to 
the  sample  room  of  an  adjacent  hotel,  and  there  exhibited  the 
contents  to  customers.  Later  the  trunks  were  taken  to  the 
station  by  Burdick's  direction,  and  he  caused  them  to  be 
checked  to  go  on  the  same  train  with  himself  to  Bremen, — a 
station  north  of  Corning,  and  on  the  line  of  the  Toledo  &  Ohio 
Central  road.  Testimony  was  given  at  the  trial  by  the  plain- 
tiff below  for  the  purpose  of  showing  that  the  baggage  master 
at  Glouster  (one  Jones),  who  checked  the  trunks  to  Bremen, 
knew  that  they  contained  merchandise,  and  it  is  probable 
that  the  jury  found  in  favor  of  the  plaintiff  on  that  question. 
This  baggage  man  was  the  employee  of  the  Kanawha  & 
Michigan  Company,  and  in  no  sense  the  agent  of  the  plain- 
tiff in  error,  except  as  stated  in  the  stipulation  hereinafter  to 
be  mentioned.  The  trunks  thus  checked  were  carried  by  the 
Kanawha  &  Michigan  road  to  Corning,  and  there  passed  into 
the  possession  of  the  Toledo  &  Ohio  Central  road,  and  from 
thence  proceeded  north  towards  Bremen,  the  point  of  desti- 
nation. At  Glouster,  Burdick  paid  Jones  30  cents  excess 
weight  on  baggage  to  Bremen,  and  took  a  receipt  called, 
''Excess -Baggage  Receipt."  The  property  was  destroyed 
by  fire  resulting  from  a  collision,  which  it  is  stipulated,  and 
is  thus  part  of  the  record,  occurred  under  the  following  cir- 
cumstances :  "The  said  collision  occurred  between  said  pas- 
senger train  and  a  helping  engine,  both  being  in  charge  of 
employees  of  defendant,  and  the  said  collision  was  caused 
by  the  engineer  of  the  helping  engine  misreading  his  watch 
as  three  o'clock,  when,  as  a  matter  of  fact,  it  was  three-fifteen 
o'clock,  which  mistake  resulted  in  giving  him  only  six  min- 
utes to  reach  Claybank,  a  distance  of  ten  miles,  which  it 
was  impossible  for  him  to  do.     The  engineer  had  an  open- 
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face  watch  movement  in  a  hunting  case,  and  he  held  the  stem 
horizontally,  instead  of  perpendicularly,  when  reading  the 
watch,  and  this  caused  the  said  error."  It  was  not  found 
possible  to  save  the  property  or  the  train,  and  it^was  con- 
sumed. Respecting  the  agency  of  the  baggage  master  at 
Glouster  it  is  stipulated  "that  Glouster,  the  point  at  which 
Mr.  Burdick  took  the  train  which  was  wrecked,  was  a  station 
on  the  Kanawha  &  Michigan  road,  and  that  under  the  traffic 
arrangements  the  baggage  agent  at  that  point  and  his  assist- 
ant had  authority  to  check  baggage  to  all  stations  on  con- 
necting roads,  including  those  on  defendant's  road,  and  that 
said  assistant  of  the  regular  baggage  agent  at  said  point 
did  check  the  trunks  mentioned  in  the  petition,  on  the  occa- 
sion therein  mentioned,  to  Bremen,  a  station  on  defendant's 
road,  and  placed  the  said  trunks  on  the  north-bound  through 
train."  And  this  is  the  only  evidence  bearing  upon  that 
question. 

At  the  trial  the  court,  among  other  things,  instructed  the 
jury  that:  **If  the  defendant  received  these  goods, — this 
jewelry, — without  any  knowledge  as  to  the  contents  of  the 
trunks,  then  it  became  liable  only  as  an  ordinary  bailee,  and 
it  owed  to  the  plaintiff  the  duty  of  ordinary  care,  as  I  define 
it  to  you.  If  the  defendant  received  the  goods,  and  under- 
took to  ship  them  to  Bremen,  it  was  its  duty  to  use  such  care 
in  their  transportation  and  shipment  as  an  ordinarily  pru- 
dent person  is  accustomed  to  use  in  dealing  with  his  own 
property  under  the  same  circumstances  and  conditions.  If  it 
cared  for  this  property  in  such  manner,  and  it  was  lost  by 
no  act  of  negligence,  as  thus  defined,  the  plaintiff  cannot 
recover;  but,  if  it  failed  to  use  this  .degree  of  care, — that  is, 
that  care  that  the  ordinarily  prudent  person  takes  of  his  own 
property  in  precisely  similar  circumstances, — then  the  plain- 
tiff is  entitled  to  recover."  And  this  is  one — perhaps  the 
principal — ground  of  error  alleged.  In  brief,  the  charge  is 
that  the  company  would  be  liable  for  the  value  of  the  jewelry 
and  watches,   whether  it  had   knowledge  that  the  trunks 

contained  such  merchandise  or  not,  provided  the  loss  was 
19  (N  s)  A  &  E  R  Caj9r-35 
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occasioned  by  the  negligence  of  the  company.  This  instruc- 
tion practically  eliminated  from  the  case  the  contested  point» 
on  the  evidence,  as  to  the  knowledge  of  the  baggage  man  at 
Glouster  respecting  the  contents  of  the  trunks.  To  show 
that  this  was  an  erroneous  instruction,  we  need  but  cite  the 
decision  of  this  court  in  this  case  when  here  before,  as  found 
reported  in  57  Ohio  St.  38,  47  N.  B.  1039.  The  syllabus  is : 
"Although  a  common  carrier  of  passengers  is  under  no  obli- 
gation to  carry  articles  of  merchandise  as  baggage,  and 
although  it  is  not  liable  for  the  loss  of  such  merchandise  if  it 
is  tendered  to  and  received  by  it  as  baggage  without  actual 
knowledge  of  its  true  character,  yet  if  it  receives  and  checks 
merchandise  as  baggage,  with  actual  knowledge  on  the  part 
of  its  agents  that  it  is  merchandise,  it  thereby  waives  its 
right  to  immunity  from  liability  because  of  the  character  of 
such  article."  This  is  holding,  in  effect,  that  a  common 
carrier -of  passengers,  being  under  no  obligation  to  carry 
articles  of  merchandise  as  baggage,  is  not  liable  for  the  loss 
of  such  merchandise  if  it  is  tendered  to  and  received  by  it  as 
baggage  without  actual  knowledge  of  its  true  character. 
Further  comment  upon  this  proposition  would  seem  to  be 
unnecessary. 

The  court  further  instructed  the  jury  as  follows:  **The 
plaintiff  claims  that  the  defendant  undertook  to  carry  these 
trunks  of  jewelry  of  the  plaintiff  safely  from  the  station  of 
Glouster  to  the  station  of  Bremen,  and  that  the  baggage 
agent  of  the  defendant  at  Glouster  had  actual  personal 
knowledge  that  the  trunks  contained  merchandise,  and  did 
not  contain  the  baggage  of  H.  W.  Burdick,  who  was  the 
agent  of  plaintiff.  Upon  this,  the  claim  of  the  plaintiff, 
you  are  instructed  that  if  you  find  that  the  agent  at  Glous- 
ter, Jones,  when  he  received,  checked,  and  shipped  these 
trunks  of  jewelry  upon  the  occasion  in  question,  had  actual 
personal  knowledge  that  they  contained  jewelry,  and  that 
the  same  were  destroyed  while  in  the  defendant's  custody, 
you  should  find  for  the  plaintiff.  Upon  this  branch  of  the 
case^  the  question  of  liability  turns  upon  whether  or  not  Joe 
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Jones,  the  baggage  agent,  had  actual  knowledj^e  of  the  con- 
tents of  these  trunks.  It  is  not  claimed  that  anybody  else 
had  actual  knowledge;  but  if  Joe  Jones  had  actual 
knowledge,  and  you  find  that  he  had  the  power  and 
authority  to  receive  baggage  or  receive  merchandise 
and  trunks  in  this  manner,  and  check  them  for  the 
defendant,  notice  to  Joe  Jones  would  be  notice  to  the 
defendant.  The  power  and  authority  to  take  baggage,  or 
merchandise  as  baggage,  gives  the  power  to  receive  notice  of 
the  contents  of  the  baggage.  *  *  *  The  liability,  there- 
fore, as  I  have  told  you,  turns  upon  whether  the  agent  of 
the  defendant  at  Glouster  had  actual  knowledge  when  he 
received  and  checked  the  trunks  in  question  that  they  con- 
tained samples  of  merchandise,  and  were  not  ordinary  bag- 
gage. If  he  had  such  knowledge,  you  must  find  for  the 
plaintiff;  if  he  had  not  such  knowledge,  you  must  find  for 
the  defendant, — that  is,  upon  this  branch  of  the  case ;  and  the 
burden  of  proof  upon  all  of  these  questions  is  upon  the 
plaintiff.  And  here  I  will  give,  as  pertaining  to  the  case, 
certain  charges  asked  by  counsel  in  the  case.  The  follow- 
ing is  a  correct  proposition  of  law  asked  for  by  the  plaintiff : 
If  the  jury  find  that  the  agent  at  Glouster,  when  he  received, 
checked,  and  shipped  plaintiff's  trunks  of  jewelry,  on  the 
occasion  in  question,  knew  that  they  contained  a  stock  of 
jewelry,  and  that  the  same  was  destroyed  while  in  defend- 
ant's custody,  you  should  find  for  the  plaintiff. 

These  instructions,  in  one  paragraph,  appear  to  leave  to 
the  jury  the  question  of  determining  not  only  whether  the  bag- 
gage man,  Jones,  had  knowledge  of  the  contents  of  the 
trunks,  but  whether  he  had  authority  from  the 
Toledo  &  Ohio  Central  Railroad  Company  to  SISSSi^mbU- 
receive  merchandise  and  trunks  and  check  them,  6a^ied«»^ 

Oonneotlng  Oar- 

and  further  instruct  that  notice  to  Jones  would  ffiSKr?*"*^ 
be  notice  to  the  company,  and  the  power  and 
authority  to  take  baggage  give  the  power  to  receive  notice  of 
the  contents  of  the  baggage,  while  in  another  paragraph  the 
case  is  made  to  turn  wholly  upon  whether  or  not  Jones  had 
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actual  knowledge  of  the  contents  of  the  trunks,  irrespective 
of  what  they  might  find  as  to  the  authority  Jones  possessed. 
This  left  the  matter  in  a  state  of  uncertainty  before  the  jury ; 
but  beyond  this  the  assumption  is  that  Jones,  in  whatever 
act  the  evidence  showed  he  performed  with  respect  to  the 
trunks,  and  whatever  knowledge  he  had  as  to  their  contents, 
was  the  agent  of  the  Toledo  &  Ohio  Central  Company,  and 
this  is  based  upon  another  assumption,  viz,  that  authority 
to  the  employee  of  a  connecting  road  to  check  baggage  car- 
ries authority  to  check  merchandise  as  baggage,  for  no  other 
or  different  authority  is  shown.  This  question  was  presented 
by  the  record  when  this  case  was  formerly  before  the  court, 
but,  for  reasons  which  need  not  be  here  stated,  was  not  dis- 
cussed by  the  court  or  disposed  of.  A  majority  of  the  court 
is  now  of  the  opinion  that  no  such  presumption  follows, 
^specially  does  it  not  follow  in  this  case.  Squally  mislead- 
ing is  the  direction  that  the  power  to  take  baggage  gives 
power  to  receive  notice  of  the  contents  of  the  baggage. 
There  was  in  this  case  no  baggage  concerning  the  contents 
of  which  notice  could  be  given  or  taken.  Nor  is  it  the  duty 
of  a  company  to  examine  into  or  pass  upon  the  specific  con  - 

tents  of  baggage.    The  company  may  rely  upon 


ih^toinTMti-   the    implied  representation    that  whatever   is 

offered  by  the  passenger  as  baggage  is  that,  and 
nothing  else.  If  it  be  baggage,  the  baggage  goes  under  the 
contract  to  carry.  If  it  is  not,  it  does  not.  Stimson  v.  Rail- 
road Co.,  98  Mass.  83.  The  right  to  have  baggage  carried 
is  a  right  personal  to  the  passenger,  and  is  an  incident  to  his 
right  to  have  himself  carried.  Both  rights  in  this  case  rested 
upon  the  written  contract.  In  the  carrying  out  of  that  con- 
tract the  baggage  man  at  Glouster  might  represent  the 
connecting  road.  But  the  agreement  to  carry  merchandise 
would  be  a  wholly  different  agreement.  As  to  such  property 
the  Toledo  &  Ohio  Central  Company  had  no  opportunity  to 
make  an  agreement,  and  none  existed  between  it  and  any 
person  whomsoever.  Such  service,  which  is  freight  ^ervice> 
is  performed  by  express  companies,  or  by  fast  freight  com- 
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panics,  or  by  the  railroad  company  itself ;  but  when  by  the 
latter  it  is  by  a  different  department,  manag^ed  under  rules 
different  from  those  controlling  the  carrying  of  passengers, 
and  often,  perhaps  more  frequently,  by  different  persons  as 
agents.  And  being  thus  a  different  service,  governed  by 
different  rules  and  managed  by  different  agencies,  it  is  utterly 
unreasonable  to  say  that  authority  to  act  for  a  connecting 
company  in  one  branch  implies  authority  to  act  for  it  in  the 
other.  And  hence  the  agreement  or  understanding  between 
the  man  Jones  and  Burdick  respecting  the  trunks,  in  so  far 
as  it  related  to  merchandise,  whatever  it  may  have  been,  was 
not  the  agreement  or  understanding  of  the  Toledo  &  Ohio 
Central  Company,  and  as  to  that  subject-matter  there  was 
no  agreement  or  understanding  between  the  passenger,  Bur- 
dick, and  the  Company.  Its  contract  with  him  was  a  strictly 
personal  contract  for  his  safe  transportation  over  the  railroad, 
to  which  the  carriage  of  suitable  personal  baggage  was,  as 
before  stated,  merely  incidental.  He  had  no  right  to  trans- 
port merchandise  under  cover  of  his  personal  baggage. 
Much  less  could  he  take  merchandise  which  belonged  to 
other  persons,  and  thereby  give  them  the  right  of  a  contract- 
ing party  against  the  company ;  for  a  contract  to  carry  Bur- 
dick's  person  and  his  personal  baggage  could  not,  with 
reason,  be  tortured  into  a  contract  to  carry  the  plaintiff's 
merchandise.  True,  the  company  did  carry  the  merchan- 
dise. But  it  had  the  right  to  assume  when  it  took  charge  of 
the  car  containing  the  trunks  at  Corning  that  they  contained 
baggage,  and  no  duty  devolved  upon  it  to  make  inquiry  as 
to  their  real  contents. 

It  must  be  borne  in  mind  that  we  are  here  dealing  with  the 
liability  of  a  carrier  of  passengers,  not  with  a  carrier  of  freight, 
as  such.  As  to  the  latter,  they  transport  all  manner  of  goods, 
classify  them,  and  charge  according  to  the  class. 
Thus  they  are  called  upon  to  inquire  into  the  tof^iSSl****"*^ 
contents  and  character  of  what  is  offered,  and 
may  do  so  with  as  much  thoroughness  as  they  may  desire ; 
and  with  whatever  care,  or  the  lack  of  it,  that  is  done,  there 
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is  a  contract  to  transport  the  package,  with  full  opx>ortuniiy 
to  know  its  contents.  Hence  it  has  often,  perhaps  gener- 
ally, been  held  that  the  carrier  may  not  stipulate,  as  against 
his  own  negligence,  for  a  liability  less  than  the  real  value  of 
the  article  carried.  This  is  on  the  ground  of  public  policy. 
As  held  in  Graham  v.  Davis,  4  Ohio  St.  368,  377, — ^a  case 
involving  the  liability  of  a  common  carrier  who  claimed  exemp- 
tion by  reason  of  a  special  contract  with  the  shipper :  "One  of 
the  strongest  motives  for  the  faithful  performance  of  these 
duties  is  found  in  the  pecuniary  responsibility  which  the  car- 
rier incurs  for  the  failure.  It  induces  him  to  furnish  safe  and 
suitable  equipments,  and  to  employ  careful  and  competent 
agents.  A  contract,  therefore,  with  one  to  relieve  him  from 
any  part  of  this  responsibility,  reaches  beyond  the  person 
with  whom  he  contracts,  and  affects  all  who  place  their  persons 
or  property  in  his  custody."  But,  as  to  carriers  of  passen- 
gers, where  the  baggage  is  carried  as  a  mere  incident,  with 
the  right  on  the  part  of  the  carrier  to  rely  upon  the  implied 
representation  that  the  package  offered  as  baggage  contains 
that  only,  it  is  a  fraud  upon  the  carrier  for  the  passenger  to 
palm  o£E  onto  him,  under  the  guise  of  baggage,  that  which  is 
not  baggage,  bnt  is  merchandise,  and  that  only.  And  it  fol- 
lows, also,  that  as  to  such  merchandise  the  minds  of  the  par- 
ties have  not  met,  and  there  is  no  contract  respecting  it. 
The  carrier  has  not  agreed  to  receive  and  carry  that  merchan- 
dise. The  relation  that  existed  cannot  'with  any  degree  of 
accuracy  be  defined  as  that  of  a  bailee  for  hire.  Such  relation 
can  be  established  only  by  agreement,  and  cannot  be  created 
without  knowledge  and  consent  on  the  part  of  the  carrier. 
Here  there  was  no  hire  paid,  no  consent,  no  knowledge. 
It  results  that  the  bailment  was  for  the  exclusive  bene- 
fit of  the  passenger.  The  property  was  placed  in  the  x>osses- 
sion  of  the  company  for  his  convenience,  and  his  only,  and 
that,  too,  by  reason  of  his  unfair  and  fraudulent  concealment ; 
and  no  just  principle  can  be  invoked  which  will  make  the 
carrier  liable  for  loss,  save  only  for  his  gross  neglect  of 
duty, — ^that  reckless  disregard  of  the  rights  of  others  which 
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amounts  to  willfulness.  He  may  not  willfully  destroy  or 
injtire  the  property  of  another  even  though  it  came  into  his 
charge  by  unfair  means.  He  is  thus  made  a  bailee,  but 
such  without  hire,  and  without  consent ;  and  he  cannot  be 
held,  as  in  the  other  case,  for  the  value  of  the  article,  either 
as  insurer,  or  on  the  ground  of  mere  negligence.  A.nd  this,  we 
take  it,  is  the  difference  between  the  class  of  cases  where  a 
carrier  has  undertaken  to  limit  liability  by  giving  notice 
that  he  will  not  be  responsible,  beyond  a  certain  amount,  for 
property  he  has  agreed  to  carry,  and  those  cases  where  a 
deceit  as  to  nature  and  value  has  been  practiced  upon  the 
carrier  respecting  property  which  he  never  agreed  to  carry. 
A  case  illustrative  of  the  application  of  the  principle  govern- 
ing the  first  class  alluded  to  is  Qxpress  Co.  v.  Backman,  28 
Ohio  St.  144,  and  one  illustrating  the  second  class  is  First  Nat. 
Bank  of  Greenfield  v.  Marietta  &  C.  R.  Co.,  20  Ohio  St.  259. 
There  can  be  no  rule  of  public  policy  requiring  a  carrier  of 
passengers  to  be  responsible  for  the  value  of  property  injured 
by  ordinary  negligence  while  in  his  possession,  where  that 
possession  has  been  had,  not  by  reason  of  any  contract,  but  by 
fraudulent  concealment  and  misrepresentation.  In  the  affairs 
of  life  negligence  is  less  pernicious  than  deceit.  Cheating 
cannot  have  a  preferred  claim  upon  justice,  even  as  against 
negligence.  Taking  it  by  and  large,  a  careless  person  is  less 
dangerous  to  his  fellows  than  a  cheat ;  and  it  is  not  wise  to 
carry  the  condemnation  of  negligence  to  the  point  of  reward- 
ing fraudulent  concealment,  especially  where  the  result 
would  work  a  gross  injustice.  Such  concealment,  in  a  case 
like  the  one  at  bar,  enhances  the  risk  of  the  carrier  with- 
out his  knowledge.  It  exposes  him  to  the  hazard  of  incur- 
ring a  different  liability  than  that  he  has  agreed  to  assume, 
— a  liability  to  which  there  is  practically  no  limit.  If  the  car- 
rier may  be  held  under  such  circumstances  for  from  $4,000  to 
$5,000,  as  in  this  case,  that  liability  might,  under  circum- 
stances differing  only  as  to  value,  be  swelled  to  hundreds  of 
thousands  of  dollars.  It  is  but  just  to  hold,  as  we  do,  that, 
where  merchandise  is  shipped  under  circumstances  such  as 
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the  evidence  discloses  in  this  case,  it  is,  as  to  the  connecting 
road,  shipped  at  the  owner's  risk.  We  need  not  discuss  the 
liability  of  the  Kanawha  &  Michigan  road,  had  the  accident 
occurred  on  its  line,  for  we  have  a  different  case.  The 
baggage  man  was  the  employee,  the  agent,  the  alter  ego ^  so  to 
speak,  of  that  company  at  Glouster.  We  have  found  that, 
respecting  the  subject-matter  of  this  contention,  he  was  not 
the  agent  of  the  plaintiff  in  error.  Nor  can  the  fact  that 
extra  fare  was  paid  Jones  for  excess  baggage  to  Bremen 
make  any  possible  difference.  That  transaction,  on  its  face, 
related  to  overweight  on  baggage,  and  that  only.  We  do  not 
wish  to  be  understood  as  finding  that  there  was  actual 
concealment  and  deceit  by  Burdick  in  his  dealing  with  Jones 
respecting  the  checking  of  jthe  trunks.  /There  may  or  may  not 
have  been,  but  in  either  event  the  result  worked  what  would 
prove  a  fraud  on  the  plaintiff  in  error,  should  it  be  held  liable 
for  the  loss  of  the  jewelry. 

Our  conclusion  respecting  the  question  of  liability  of  a  car- 
rier of  passengers  for  loss  of  merchandise,  in  the  absence  of 
knowledge  and  of  contract,  is,  we  believe,  fully  sustained  by 
the  case  of  First  Nat.  Bank  of  Greenfield  v.  Marietta  &  C. 
R.  Co.,  supra.    Authorities  bearing  with  more  or  less  force 
on  the  question  are  the  following :  Batson  v.  Donovan,  4  Barn. 
&  Aid.  21;  Railway  Co.  v.  Shepherd,  8  Exch.  30;  Railway 
Co.  V.  Keys.  9  H.  L.  Cas.  556;  Cahill  v.  Railway  Co.,  100 
E.  C.  L.  154;  Macrow  v.  Railway  Co.,  L.  R.,  6  Q.  B.  612; 
2  Kent,  Comm.  603;  Story,  Bailm.  §  565;  Relf  v.  Rapp,  3 
Watts  &  S.  21 ;  Hawkins  v.  Hoffman,  6  Hill  586;  Collins  v. 
Railroad  Co.,  10  Cush.  506;  Stimson  v.  Railroad  Co.,  supra 
Dunlap  V.  Steamboat  Co. ,  98  Mass.  371 ;  Connolly  v.  Warren 
106  Mass.   146;  Ailing  v.   Railroad   Co.,   126   Mass.    121 
Blumantle  v.  Railroad  Co.,  127  Mass.  322;  Railroad  Co.  v 
Thompson,  19  111.  578;  Railroad  Co.  v.  Carrow,  73  111.  348 
Pfister  V.  Railroad  Co.,  70Cal.  169, 11  Pac.  686;  Humphreys 
V.  Perry,  148  U.  S.  627,  13  Sup.  Ct.  711,  37  L.  Ed.  587. 

We  are  aware  that  there  are  decisions  to  the  effect  that  a 
common  carrier  is  liable  for  the  value  of  a  passenger's  prop- 
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«rty  lost  while  in  his  custody  by  reason  of  nes^ligence,  even 
though  the  property  is  merchandise  checked  _  _ 
under  the  gruise  of  baggage,  and  its  true  character 
unknown  to  the  carrier.  Pennsylvania  Co.  v.  Miller,  35 
Ohio  St.  541,  is  a  case  of  this  kind.  The  passenger  was 
Miller  &  Co.'s  agent,  who  had  in  his  valise  samples  of 
merchandise  belonging  to  them.  The  valise  was  checked  at 
Bucyrus  for  Forest,  to  which  point  the  agent  had  a  tickets- 
nothing  being  said  about  what  the  valise  contained.  The 
passenger  and  valise  landed  at  Forest  about  9  o'clock  at 
night.  It  was  not  called  for,  and  was  placed  in  the  ware- 
house of  the  company.  During  the  night  the  warehouse  was 
broken  open  and  the  valise  stolen.  It  was  alleged  that  the 
warehouse  was  insecure,  and  not  a  safe  or  suitable  place  to 
store  property  in.  The  holding,  as  expressed  by  the  syllabus, 
is  that  the  implied  undertaking  of  the  carrier  to  insure  the 
safety  of  baggage  does  not  extend  to  contents  of  a  trunk 
consisting  of  samples  of  merchandise,  but  the  carrier,  by 
taking  the'property  into  his  charge,  and  putting  it  into  the 
warehouse  for  safe -keeping,  assumes  the  relation  to  it  of  an 
ordinary  bailee,  and  is  bound  to  take  such  care  of  the  prop- 
erty as  a  man  of  ordinary  prudence  would  of  his  own  under 
like  circumstances.  The  assumption  on  which  the  ruling 
is  based  is  that  the  carrier  voluntarily  took  the  property 
into  its  charge  for  safe -keeping,  and  therefore  assumed  the 
relation  to  it  of  an  ordinary  bailee.  The  fallacy  of  this  is 
in  assuming  that  the  property  which  is  thrust  upon  a  carrier 
and  accepted  under  a  belief,  induced  by  the  deceit  of  the 
owner,  that  it  is  what  the  carrier  has  agreed  to  take,  when  it 
is  not  such,  is  in  his  possession  voluntarily.  As  to  the 
merchandise,  we  think  this  assumption,  for  the  reasons 
already  stated,  is  not  sound.  It  is,  on  principle,  in  square 
conflict  with  First  Nat.  Bank  of  Greenfield  v.  Marietta  & 
C.  R.  Co.,  supra,  and  with  Toledo  &  O.  C.  R.  Co.  v.  Bowler 
&  Burdick  Co.,  supra;  and,  after  mature  reflection,  a  majority 
of  the  court  has  concluded  that  the  case,  as  to  this  proposition, 
should  be  overruled. 
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It  is  argued  that  the  negligence  of  the  engineer  of  the 
helping  engine  which  caused  the  collision  and  the  loss  was 
gross.  What  distinctions  as  to  negligence  exist  in  law  has 
been  a  subject  of  much  discussion,  resulting  in  widely  dif- 
fering conclusions.  Into  this  discussion  we  do  not  need  to 
enter.  So  far  as  appears  in  the  record,  the  company  had  exer- 
cised due  care  in  the  selection  of  an  engineer,  and  he  was  pro- 
vided with  an  accurate  timepiece,  and  undertook  to  do  his  duty 
in  its  use ;  but  by  one  of  those  strange  accidents  likely  to  occur 
to  any  one,  and  involving  an  inadvertence,  but  no  mora) 
fault,  he  misread  the  time  on  the  face  of  the  watcb.  The 
mistake,  while  such  as  would  make  the  company  liable  for 
injury  to  a  passenger,  was  an  innocent  one,  so  far  as  the 
motive  was  concerned.  In  this  sense  it  was  not  gross,  nor 
did  it  involve  such  heedlessness  as  to  indicate  a  reckless  or 
willful  disregard  of  the  rights  of  others.  In  no  view,  as  we 
think,  could  such  negligence  give  a  right  of  action  against 
the  company  to  one  whose  property  was  on  the  train  not  by 
virtue  of  any  contract,  but  through  the  deceit  and  wrong- 
doing of  the  owner.  The  judgments  below  will  be  reversed » 
and,  the  facts  respecting  propositions  vital  to  the  case  of  the 
plaintiff  below  being  conceded,  final  judgment  will  be  here 
entered  for  plaintiff  in  error.     Reversed. 

Wii<LiAMS  and  Minshall,  JJ.,  dissent. 


BBSS  et  ux, 

V. 

Atchison,  T.  &  S.  F.  Ry.  Co. 

{Supreme  Court  of  Kansas,  Dec, «?,  igoo.) 

InjuriestoChildren— Contributory  Negligence — Directing  Verdict.* 
— In  determining  whether  a  person  has  been  guilty  of  acts  amount- 

*See  Western  &  A.  R.  Co.  v.  Holsomback  (Ga.)i  19  Am.  &  Eng.  R. 
Cas.,  N.  8.,  351,  and  notes,  355  et  seq. 
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ing"  to  contributory  negligence,  his  age  is  of  no  significance,  except 
as  a  mark  of  capacity.  In  an  action  for  personal  injury  to  an  infant 
it  is  not  error  for  the  court  to  take  the  case  from  the  jury  where  it 
clearly  appears  that  the  child  had  a  capacity  for  self-protection 
which  it  culpably  omitted  to  use  in  face  of  danger  which  it  knew  and 
sufBciently  appreciated. 

Case  Distinguished.— The  case  of  Biggs  v.  Wire  Co.,  56  Pac.  4,  60 
Kan.  217,  44  L.  R.  A.  655,  distinguished. 

(Syllabus  by  the  Court.) 

Grror  by  plaintiffs  from  I^eavenwortb  county  district 
•ourt.    Affirmed. 

David  Kelsoy  N.  E.  Van  Tuyl^  and  John  T,  O^Keefe^  for 
plaintiffs  in  error. 

A,  A,  Hurd^  O,  J,  Woody  and  W.  Littlefield^  for  defendant 
in  error. 

Smith,  J.  The  testimony  introduced  by  tbe  plaintiffs 
below  showed  that  tbe  deceased,  up  to  tbe  time  be  stepped 
on  tbe  track,  was  walking:  in  a  place  of  safety  between  wbat 
is  called  tbe  ''main  line"  and  tbe  track  next  to      «     «. .  ^ 

Caae  stated. 

it.  He  was  familiar  witb  tbe  location,  and  bad 
traveled  over  tbe  ground  adjacent  to  these  railroad  tracks 
many  times.  He  knew  that  tbe  employees  of  the  railway 
company  were  engaged  in  switching  freight  cars,  and  just 
before  bis  death  be  had  passed  tbe  very  train  which  struck 
him  a  short  distance  west  of  tbe  place  where  he  was  killed. 
This  train,  consisting  of  an  engine  and  six  or  seven  cars, 
was  moving  about  witb  nothing  to  prevent  its  being  seen  by 
a  person  walking  through  tbe  yard.  Had  the  plaintiff's  son 
taken  tbe  slightest  precaution,  by  looking  or  listening,  to 
ascertain  whether  the  train  which  be  bad  passed  a  few  min- 
utes before  was  backing  up,  he  wotild  have  escaped  the  inju- 
ries which  resulted  in  his  death.  He  was  in  a  place  of  safety 
up  to  the  time  of  his  suddenly  stepping  in  front  of  the  approach- 
ing cars.  It  appeared  in  tbe  testimony  that  no  warnings 
could  have  availed  to  prevent  the  injury  after  tbe  boy  stepped 
on  tbe  track.  In  Railroad  Co.  v.  Holland,  60  Kan.  209,  56 
Pac.  6,  it  is  said:  *'A  person  who  sees  a  railroad  track  upon 
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which  trains  may  pass  at  any  time  is  already  warned  of  dan- 
ger, and  it  is  the  imperative  duty  of  one  about  to  cross  the 
tracks  of  a  railroad  at  least  to  look  and  listen  for  approach- 
ing trains.  If  he  fails  to  look,  when,  by  looking,  he  could 
see  a  coming  train,  and  there  is  no  excuse  for  such  failure,  he 
will  be  deemed  guilty  of  negligence /^r  se,  and  not  entitled  to 
recover  for  injuries  sustained  in  a  collision  with  a  train, 
although  those  in  charge  of  the  train  failed  to  give  any  sig- 
nals of  its  approach.*'  See,  also,  Railroad  Co.  v.  Willey,  60 
Kan.  819,  58  Pac.  472;  Beal  v.  Railway  Co.,  62  Kan.  — ,  62 
Pac.  321.  Counsel  for  plaintiffs  in  error  contend  that  the 
question  of  the  boy's  contributory  negligence  should  have 
been  submitted  to  the  jury,  and  ought  not  to  have  been  deter- 
mined by  the  court  as  a  matter  of  law  on  a  demurrer  to  the 
evidence.  The  testimony  showed  that  the  boy  was  bright  and 
intelligent,  strong,  and  in  good  health,  and  that  he  was  nearly 
16  years  of  age.  He  had  lived  in  the  neighborhood  of  these 
tracks  about  five  years,  and  had  observed  the  switching  of 
cars  back  and  forward  in  the  yards.  Previous  to  the  acci- 
dent he  had  been  working  for  wages  in  a  factory,  and  before 
that  had  clerked  in  a  drug  store.  He  attended  school  in 
the  winter  and  worked  during  the  summer  months.  A  per- 
son— infant  or  not — is  required  to  exercise  only  such  capac- 
ity as  he  possesses.  The  caution  required  of  an  infant  is 
measured  by  his  maturity  and  capacity,  and  this  is  to  be 

determined  in  each  case  by  the  circumstances 
dren-OQntribu-  of  that  case.  Railroad  Co.  v.  Gladmon,  15 
v?,!iiSu  •  Wall.  401,  21  L.  Ed.  114.    Age  is  of  no  signif- 

icance except  as  a  mark  of  capacity.  Railroad 
Co.  V.  Young,  81  Ga.  397,  7  S.  E.  912,  12  Am.  St. Rep.  320; 
Thompson  v.  Railway  Co.,  145  N.  Y.  196,  39  N.  E.  709. 
In  this  state  a  minor  at  15  years  of  age  may  enter  into  aeon- 
tract  of  marriage.  Gen.  St.  1899,  §  2168.  At  the  same  age 
he  may  choose  his  own  guardian.  Both  acts  involve  the  exer- 
cise of  discretion.  If  the  person  killed  had  been  an  adult, — 
that  is,  over  the  age  of  21  years, — of  sound  mind,  and  x>os- 
sessed  of  all  his  faculties,  there  could  be  no  room  for  doubt 
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that  the  railway  company  would  not  have  been  responsible. 
The  arbitrary  test  of  age  alone  should  not  govern  the  court 
in  its  submission  of  the  cause  to  the  jury.     If  such  rule  be 
adopted,  then,  in  every  case  where  contributory  negligence 
is  interposed  to  defeat  a  claim  for  personal  injuries,  all  con- 
sideration of  the  capacity,  intelligence,  and  responsibility  of 
the  person  injured  is  withdrawn  from  the  court,  and  submitted 
to  the  jury,  where  the  person  injured  is  under  21  years  of 
age,  notwithstanding  he  may  have  been  close  to  the   age 
of  majority,  and  as  capable  in  all  respects  as  an  adult,  and 
sui Juris.     Shear.  &  R.  Neg.  (5th  Ed.)  §  73.     In  the  case  of 
Merryman  v.  Railway  Co.,  85  Iowa  634-638,  52  N.  W.  545, 
546,  a  boy  13  years  and  1  month  of  age  was  injured  while 
jumping  on  a  turntable  which  had  been  set  in  motion  by 
other  boys.     In  an  action  to  recover  for  the  injury  the  plain- 
tiff admitted  that  he  knew  the  distance  between  the  ends  of 
the  table  and  the  embankment;  that,  if  his  leg  was  caught 
between  them,  it  would  be  crushed;  that,  if  he  had  thought 
of  the  danger,   he  would  have  avoided  it,  but  that  he  did 
not  think  of  it  because   he  was   having  fun.    The  court 
said  :   ''There    are  numerous    cases  which    hold  that  the 
question  of  negligence  on  the  part  of  minors  is  for  the  jury 
to  determine,  and  such  is  the  rule  where  the  ability  of  the 
minor  to  comprehend  the  result  of  his  acts  and  the  danger  to 
which  they  will  expose  him  is  controverted.     But  this  case 
involves  no  question  of  that  kind.     A  little  attention  to  his 
surroundings  would  have  shown  the  plaintiff  his  danger. 
He  fully  understood  what  would  happen  to  his  leg  if  caught 
between  the  table  and  the  embankment,  and  some  care  on 
his  part  would  have  been  sufficient  to  avoid  all  danger.    The 
fact  that  his  attention  was  diverted  by  the  play  in  which  he 
was  engaged  did  not  excuse  his  failure  to  exercise  at  least 
the  slight  degree  of  care  which  was  needed  for  his  protection. 
The  conclusion  is  irresistible  that  the  proximate  cause  of  the 
accident  was  a  want  of  that  attention  and  care  on  his  part 
which  his  knowledge  and  judgment  required  him  to  exercise." 
Under  the  circumstances  of  this  case  it  would  have  been  an 


590  INJURIES  TO  CHILDREN  Vol  XIX 

(NS) 

Bess  V,  Atchison,  etc.,  Ry.  Co 

evasion  of  responsibility  for  the  court  to  have  submitted  to 
the  jury  the  question  whether  the  minor  was  of  sufficient  age 
and  intelligence  to  comprehend  the  results  of  his  own  negli- 
gence.    A  man  of  21,  possessing  no  more  knowledge  of  the 
world,  no  better  educated,  and  no  more  active,  mentally  or 
physically,  would  have  been  charged,  as  a  matter  of  law, 
with  the  consequences  of  such  rashness  or  want  of  care ;  and 
no  certain  time  of  life,  after  the  irresponsible  age  of  tender 
childhood  has  passed,  should  be  arbitrarily  fixed  to  deter- 
mine the  limits  of  discretion  or  accountability  for  acts  done 
or  duties  neglected.    The  legislative  declaration  that  the 
period  of  minority  extends  in  males  to  the  age  of  21  years 
Was  obviously  not  intended  to  make  that  age,  when  reached, 
a  time  when  the  rules  of  evidence  become  changed,  or  their 
force  impaired,  with  respect  to  persons  charged  with  contrib- 
utory negligence  who  have  lived  a  shorter  time.     It  could  be 
urged  with  much  force  that  the  statute  which  permits  a  male 
infant  of  the  age  of  15  years  to  enter  into  and  carry  out  a 
contract  of  marriage  implies  the  possession  of  a  high  degree 
of  discretion  and  judgment,  and  a  manhood  adequate  to  the 
responsibilities  assumed.     If  the  deceased  in  this  case  had 
been  married, — which  he  might  lawfully  have  been, — that  fact 
would  not  have  been  a  determining  consideration  in  an  inquiry 
whether  he  was  able  to  look  out  for  himself  at  the  time  he 
was  beset  with  the  dangers  which  caused  his  death.     Neither 
can   it  be  said  that   the  fixing  by  statute  of  a  year  when 
majority  is  reached  must  be  held  decisive  in  all  cases  of  the 
time  when  a  person  has  arrived  at  a  period  of  accountability 
for  his  negligent  acts.     Irrespective  of  laws  which  remove 
the  minor's  political  disability  at  one  age  and  confer  a  right 
to  marry  at  another,  courts  must  look  at  the  capacity,  natu- 
ral and  acquired,  of  him  whose  conduct  is  under  scrutiny; 
and,  if  it  clearly  appears  from  the  evidence  that  the  child  had 
a  capacity  for  self -protection  which  it  culpably  omitted  to 
use  in  face  of  a  danger  which  it  knew  and  sufficiently  appre- 
ciated, then  no  question  is  left  for  the  jury  to  pass  on  concern- 
ing the  contributory  negligence  of  the  person  charged  with  it. 
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^he  court  ought  not  to  be  required  to  release  its  grasp  on  the 
facts  presented  to  a  jury,  nor  be  hampered  in  applying  its 
intelligence  to  their  probative  force,  in  a  case  where  it  man- 
ifestly appears  that  negligence  contributing  to  an  injury 
which  is  the  subject  of  the  action  proceeds  from  a  person, 
though  under  age,  who  has  ample  capabilities  to  make  him 
apprehensive  of  threatened  harm,  and  who  at  the  same  time 
is  possessed  with  sufficient  physical  strength  to  avoid  it. 
See  Wallace  v.  Railroad,  165  Mass.  236,  42  N.  G.  1125; 
Railway  Co.  v.  Tartt,  12  C.  C.  A.  625,  64  Fed.  830;  Felton 
V.  Aubrey,  43  U.  S.  App.  278,  20  C.  C.  A.  436,  74  Fed.  350. 
The  case  of  Biggs  v.  Wire  Co.,  60  Kan.  217,  56  Pac.  4, 
44  I/.  R.  A.  655,  is  cited  by  counsel  for  plaintiffs  in  error 
as  decisive  of  the  question  before  us.  While  the  general 
language  used  in  the  syllabus  of  that  case  seems 
broad  enough  to  cover  the  proposition  involved  SSSiSP*"* 
here,  yet  the  facts  in  the  case  at  bar  more  sharply 
present  the  question  of  the  infant's  contributory  negligence, 
and  differ  in  many  material  respects  from  those  on  which 
the  decision  in  the  Biggs  Case  were  based.  In  the  latter 
case  the  death  of  the  infant  was  caused  by  a  set  screw  attached 
to  a  revolving  shaft,  the  velocity  of  which  was  so  great  that 
it  was  said  that  ''neither  a  boy  of  14  nor  a  man  of  mature 
years  could  have  seen  it."  The  judgment  of  the  district 
court  will  be  affirmed.    All  the  justices  concurring. 


Smith,  Recqiver  of  the  Ati^antic  &  Pacific  Railway 

Company, 

V. 

Reeves,  Treasurer  op  the  State  of  California. 

{Supreme  Court  of  the  United  States^  May  14^  1900,) 

Action   against  Officer    as  Action   against  State.— Although  the 
state,  as  such,  is  not  made  a  party  defendant,  if  the  suit  is  against 
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one  of  its  officers  as  treasurer,  and  the  relief  sought  is  a  judgment 
against  that  officer  in  his  official  capacity,  and  that  judgment  would 
compel  him  to  pay  out  of  the  public  funds  in  the  state  treasury  a 
certain  sum  of  money  alleged  to  have  been  wrongfully  exacted  as 
taxes  by  the  state,  the  action  is  one  against  the  state,  within  the 
meaning  of  the  provisions  of  the  federal  constitution  relating  to 
actions  instituted  by  private  persons  against  a  state. 

State's  Consent  to  Be  Sued— Statute.— §  3669  of  the  Political  Code 
of.  California  does  not  contain  the  state's  consent  to  be  sued  except 
in  its  own  courts. 

Same. — It  is  competent  for  a  state  to  couple  with  its  consent  to  be 
sued  on  account  of  taxes  alleged  to  have  been  exacted  under  illegal 
assessments  made  by  the  state  board,  the  condition  that  the  suit  be 
brought  in  one  of  its  own  courts. 

State's  Exemption  from  Suit — Federal  Corporation. — The  conten- 
tion that  a  state  cannot  successfully  claim  exemption  from  suit  by 
a  federal  corporation  is  without  foundation. 

Qrror  by  plaintiff  to  the  United  States  circuit  court  of 
appeals  for  the  Ninth  circuit.     Affirmed. 

Mr.  C  N.  Stetry^  for  plaintiff  in  error. 

Messrs.  Wm.  M.  Abbott^  Tirey  L.  Ford,  and  George  A^ 
Sturtevant^  for  defendant  in  error. 

Mr.  Justice  Hari«an  delivered  the  opinion  of  the  court : 

This  action  was  brought  in  the  circuit  court  of  the  United 
States  for  the  northern  district  of  California  by  the  receivers 
of  the  Atlantic  &  Pacific  Railroad  Company,  a  cori>oration 
oaM  stated.        Created    under  an  act  of  Congress  approved 

July  27,  1866,  with  authority  to  construct 
and  maintain  a  railroad  and  telegraph  line  beginning  at  or 
near  Springfield,  Missouri,  thence  by  a  specified  route  to  the 
Pacific  Ocean.     14  Stat,  at  I^.  292,  chap.  278. 

The  original  defendant  was  J.  R.  McDonald,  as  treasurer 
of  the  state  of  California.  He  was  succeeded  in  office  by 
Levi  Rackliffe,  W.  S.  Green,  and  Truman  Reeves  in  the 
order  named. 

The  relief  sought  was  a  judgment  against  the  defendant 
^^cLS  treasurer  of  the  state  of  California,"  for  the  sum  of 
$2,272.80  with  interest  thereon  from  the  date  of  the  payment 
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of  that  sum  or  any  portion  thereof  to  the  state  treasurer, 
together  with  the  costs  of  the  action. 

Before  bringing  the  suit  the  receivers  of  the  railroad  com- 
pany gave  written  notice  to  the  comptroller  of  the  state  that 
they  intended  to  bring  an  action  against  the  state  treasurer 
to  recover  from  him  the  amount  of  the  ''taxes  paid  by 
the  Atlantic  &  Pacific  Railroad  Company,  and  by  the  re- 
ceiver for  it,  to  the  state  treasurer  as  and  for  taxes  assessed 
against  the  Atlantic  &  Pacific  Railroad  Company  in  the 
state  of  California  for  the  year  1893,  by  the  state  board  of 
equalization." 

The  action  was  brought  under  §  3669  of  the  Political  Code 
of  California,  which  is  as  follows : 

*'Bach  corporation,  person,  or  association  assessed  by  the 
state  board  of  equalization  must  pay  to  the  state  treasurer, 
upon  the  order  of  the  Comptroller,  as  other  moneys  are 
required  to  be  paid  into  the  treasury,  the  state  and  county 
and  city  and  county  taxes  each  year  levied  upon  the  property 
so  assessed  to  it  or  him  by  said  board.  Any  corporation, 
person,  or  association  dissatisfied  with  the  assessment  made 
by  the  board,  upon  the  payment  of  the  taxes  due  upon  the 
assessment  complained  of,  and  the  five  per  cent,  added,  if  to 
be  added,  on  or  before  the  first  Monday  in  June,  and  the 
filing  of  notice  with  the  Comptroller  of  an  intention  to  begin 
an  action,  may,  not  later  than  the  first  Monday  in  June, 
bring  an  action  against  the  state  treasurer  for  the  recovery 
of  the  amount  of  taxes  and  percentage  so  paid  to  the  treas- 
urer, or  any  part  thereof,  and  in  the  complaint  may  allege 
any  fact  tending  to  show  the  illegality  of  the  tax,  or  of  the 
assessment  upon  which  the  taxes  are  levied,  in  whole  or  in 
part.  A  copy  of  the  complaint  and  of  the  summons  must  be 
served  upon  the  treasurer  within  ten  days  after  the  com- 
plaint has  been  filed,  and  the  treasurer  has  thirty  days 
within  which  to  demur  or  answer.  At  the  time  the  treasurer 
demurs  or  answers,  he  may  demand  that  the  action  be  tried 
in  the  superior  court  of  the  county  of  Sacramento.  The  attor- 
ney general  must  defend  the  action.    The  provisions  of  the 

19  (n  S)  A  &  £;  R  Cas— 38 
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Code  of  Civil  Procedure  relating  to  pleadings,  proofs,  trials, 
and  appeals  are  applicable  to  the  proceedings  herein  pro- 
vided for.  If  the  final  judgment  be  against  the  treasurer^ 
upon  presentation  of  a  certified  copy  of  such  judgment  to  the 
Comptroller,  he  shall  draw  his  warrant  upon  the  state 
treasurer,  who  must  pay  to  the  plaintiff  the  amount  of  the 
taxes  so  declared  to  have  been  illegally  collected ;  and  the 
cost  of  such  action,  audited  by  the  board  of  examiners, 
must  be  paid  out  of  any  money  in  the  general  fund  of  the 
treasury,  which  is  hereby  appropriated,  and  the  Comptroller 
may  demand  and  receive  from  the  county,  or  city  and  county 
interested,  the  proportion  of  such  costs,  or  may  deduct  such 
proportion  from  any  money  then  or  to  become  due  to  said 
county,  or  city  and  county.  Such  action  must  be  begun  on 
or  before  the  first  Monday  in  June  of  the  year  succeeding 
the  year  in  which  the  taxes  were  levied,  and  a  failure  to 
begin  such  action  is  deemed  a  waiver  of  the  rights  of  action." 

The  state  treasurer,  represented  by  the  attorney  general  of 
the  state,  demurred  to  the  complaint  upon  various  grounds 
affecting  the  merits  of  the  case,  and  also  moved  to  dismiss 
the  case  upon  the  ground  that  the  circuit  court  had  no  juris- 
diction of  the  defendant  or  of  the  action. 

The  demurrer  was  sustained  with  leave  to  amend,  and  the 
motion  to  dismiss  was  denied.  Reinhart  v.  McDonald,  76 
Fed.  Rep.  403. 

An  amended  complaint  was  filed,  but  a  demurrer  to  it  was 
sustained,  with  leave  to  amend.  No  further  amendment 
having  been  filed,  the  action  was  dismissed  by  the  circuit 
court.  Smith  v.  Rackliffe,  83  Fed.  Rep.  983.  That  judgment 
was  afiBrmed  in  the  circuit  court  of  appeals.  59  U.  S.  App. 
428,  87  Fed.  Rep.  964,  31  C.  C.  A.  328. 

Is  this  suit  to  be  regarded  as  one  against  the  state  of  Cal- 
ifornia? The  adjudged  cases  permit  only  one  answer  to  this 
question.     Although  the  state,  as  such,  is  not  made  a  party 

defendant,  the  suit  is  against  one  of  its  officers 

Actioii  affBlxist 

A?tiSaSUiii«t  ^  treasurer;  the  relief  sought  is  a  judgement 
******  against  that  officer  in  his  official  capacity;  and 

that  judgment  would  compel  him  to  pay  out  of  the  public 
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funds  in  the  treasury  of  the  state  a  certain  sum  of  money. 
Such  a  judgment  would  have  the  same  effect  as  if  it  were 
rendered  directly  against  the  state  for  the  amount  specified 
in  the  complaint.  This  case  is  unlike  those  in  which  we 
have  held  that  a  suit  would  lie  by  one  person  against  another 
person  to  recover  possession  of  specific  property,  although 
the  latter  claimed  that  he  was  in  possession  as  an  offi- 
cer of  the  state  and  not  otherwise.  In  such  a  case, 
the  settled  doctrine  of  this  court  is  that  the  question 
of  possession  does  not  cease  to  be  a  judicial  question 
— as  between  the  parties  actually  before  the  court — 
because  the  defendant  asserts  or  suggests  that  the  right 
of  possession  is  in  the  state  of  which  he  is  an  officer  or 
agent.  Tindal  v.  Wesley,  167  U.  S.  201.  221,  42 1,.  Ed.  137, 
143,  17  Sup.  Ct.  Rep.  770,  and  authorities  there  cited.  In 
the  present  case  the  action  is  not  to  recover  specific  moneys 
in  the  hands  of  the  state  treasurer,  nor  to  compel  him  to  per- 
form a  plain  ministerial  duty.  It  is  to  enforce  the  liability 
of  the  state  to  pay  a  certain  amount  of  money  on  account  of 
the  pa3rment  of  taxes  alleged  to  have  been  wrongfully  exacted 
by  the  state  from  the  plaintiffs.  Nor  is  it  a  suit  to  enjoin  the 
defendant  from  doing  some  positive  or  affirmative  act  to  the 
injury  of  the  plaintiffs  in  their  persons  or  property,  but  one 
in  effect  to  compel  the  state,  through  its  officer,  to  perform  its 
promise  to  return  to  taxpayers  such  amount  as  may  be 
adjudged  to  have  been  taken  from  them  under  an  illegal 
assessment. 

The  case,  in  some  material  aspects,  is  like  that  of  Louisi- 
ana V.  Jumel,  107  U.  S.  711,  726-728,  27  L.  Ed.  448.  453,454, 
2  Sup.  Ct.  Rep.  128,  140-142.  That  was  a  proceeding  by 
mandamus  against  officers  of  Louisiana  to  compel  them  to  use 
the  public  moneys  in  the  state  treasury  for  the  retirement  of 
certain  bonds  issued  by  the  state,  but  which  it  subsequently 
refused  to  recognize  as  valid  obligations,  and  directed  its 
officers  not  to  pay.  This  court  said  :  ''It  may  be,  without 
doubt,   easily  ascertained  from  the  accounts  how  much  of 


596  PBDKRAI.  CORPORATIONS  ^^1 XIX 

(NS) 

Smith  v^  Reeves 

the  money  on  hand  is  applicable  to  the  payment  of  this  class 
of  debts ;  but  the  law  nowhere  requires  the  setting  apart  of 
this  fund  any  more  than  others  from  the  common  stock.  In 
the  treasury  all  funds  are  mingled  together,  and  kept  so  until 
called  for  to  meet  specific  demands.  .  .  .  The  remedy 
sought,  in  order  to  be  complete,  would  require  the  court  to 
assume  all  the  executive  authority  of  the  state,  so  far  as  it 
related  to  the  enforcement  of  this  law,  and  to  supervise  the 
conduct  of  all  persons  charged  with  any  official  duty  in  respect 
to  the  levy,  collection,  and  disbursement  of  the  tax  in  ques- 
tion until  the  bonds,  principal  and  interest,  were  paid  in  fulU 
and  that,  too,  in  a  proceeding,  in  which  the  state,  as  a  state, 
was  not  and  could  not  be  made  a  party.  It  needs  no  argu  - 
ment  to  show  that  the  political  power  cannot  be  thus  ousted 
of  its  jurisdiction  and  the  judiciary  set  in  its  place.  When  a 
state  submits  itself,  without  reservation,  to  the  jurisdiction 
of  a  court  in  a  particular  case,  that  jurisdiction  may  be  used 
to  give  full  effect  to  what  the  state  has  by  its  act  of  submis  • 
sion  allowed  to  be  done ;  and  if  the  law  permits  coercion  of 
the  public  officers  to  enforce  any  judgment  that  may  be  ren- 
dered, then  such  coercion  maybe  employed  for  that  purpose. 
But  this  is  very  far  from  authorizing  the  courts,  when  a  state 
cannot  be  sued,  to  set  up  its  jurisdiction  over  the  officers  in 
charge  of  the  public  money^s,  so  as  to  control  them  as  against 
the  political  power  in  their  administration  of  the  finances  of 
the  state.  In  our  opinion,  to  grant  the  relief  asked  for  in 
either  of  these  cases  would  be  to  exercise  such  a  power." 

We  are  clearly  of  opinion  that  within  the  meaning  of  the 
constitutional  provisions  relating  to  actions  instituted  by 
private  persons  against  a  state,  this  suit,  though  in  form 
against  an  officer  of  the  state,  is  against  the  state  itself.  Re 
Ayers,  123  U.  S.  443,  31  L.  Ed.  216,  8  Sup.  Ct.  Rep.  164; 
Pennoyer  v.  McConnaughy,  140  U.  S.  1,  10,  35  I*.  Ed.  363» 
365,  11  Sup.  Ct.  Rep.  699. 

But  it  is  contended  that  by  the  section  of  the  Political  Code 
of  California  above  quoted  the  state  has  consented  that  its 
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treasurer  may  be  sued  in  respect  of  the  matters  specified  in 
that  section,  and  it  is  argued  that  this  case 
comes  within  the  decision  in  Beers  v.  Arkan-  ^SmS^SS^uS 
sas,  20  How.  527,  529,  15  h.  Ed.  991,  992,  in 
which  it  was  said  to  be  an  established  principle  of  jurispru- 
dence in  all  civilized  nations  that  while  the  sovereign  cannot 
be  sued  in  its  own  courts  or  in  any  other  without  its  consent 
and  permission,  a  state  ''may,  if  it  thinks  proper,  waive  this 
privilege,  and  permit  itself  to  be  made  a  defendant  in  a  suit 
by  individuals  or  by  another  state. "  So,  in  Clark  v.  Barnard, 
108  U.  S.  436,  447,  27  L.  Ed.  780,  785,  2  Sup.  Ct.  Rep.  878, 
883 :  "The  immunity  from  suit  belonging  to  a  state,  which 
is  respected  and  protected  by  the  Constitution  within  the 
limits  of  the  judicial  power  of  the  United  States,  is  a  x>ersonal 
privilege  which  it  may  waive  at  pleasure;  so  that  in  a  suit, 
otherwise  well  brought,  in  which  a  state  had  sufficient  inter- 
est to  entitle  it  to  become  a  party  defendant,  its  appearance 
in  a  court  of  the  United  States  would  be  a  voluntary  submis- 
sion to  its  jurisdiction ;  while,  of  course,  those  courts  are 
always  open  to  it  as  a  suitor  in  controversies  between  it  and 
citizens  of  other  states." 

It  is  quite  true  the  state  has  consented  that  its  treasurer 
may  be  sued  by  any  party  who  insists  that  taxes  have  been 
illegally  exacted  from  him  under  assessments  made  by  the 
state  board  of  equalization.  But  we  think  that  it  has  not 
consented  to  be  sued  except  in  one  of  its  own  courts.  This 
is  not  expressly  declared  in  the  statute,  but  such,  we  think, 
is  its  meaning.  The  requirement  that  the  aggrieved  tax- 
payer shall  give  notice  of  his  suit  to  the  comptroller,  and  the 
provision  that  the  treasurer  may  at  the  time  he  demurs  or 
answers  "demand  that  the  action  be  tried  in  the  superior 
court  of  the  county  of  Sacramento,'*  indicates  that  the  state 
contemplated  proceedings  to  be  instituted  and  carried  to  a 
conclusion  only  in  its  own  judicial  tribunals.  If  a  circuit 
court  of  the  United  States  can  take  cognizance  of  an  action 
of  this  character,  the  right  given  to  the  treasurer  by  the  local 
statute  to  have  the  case  tried  in  the  superior  court  of  Sacra- 
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mento  coanty  would  be  of  no  value ;  for,  as  the  jurisdiction  and 
authority  of  a  circuit  court  of  the  United  States  depends  upon 
the  Constitution  and  laws  of  the  United  States,  it  could  not 
refuse  to  take  cognizance  of  the  case  if  rightfully  commenced 
in  it,  and  to  proceed  to  final  decree,  nor  could  it,  merely  in 
obedience  to  the  laws  of  the  state,  transfer  it  to  a  state  conrt 
upon  the  demand  of  the  state  treasurer.  A  Federal  conrt 
can  neither  take  nor  surrender  jurisdiction  except  pursuant 
to  the  Constitution  and  laws  of  the  United  States. 

In  Beers  v.  Arkansas,  above  cited,  it  was  further  said: 
"As  this  permission  [to  be  sued]  is  altogether  voluntary  on 
the  part  of  the  sovereignty,  it  follows  that  it  may  prescribe 
the  terms  and  conditions  on  which  it  consents  to  be  sued, 
and  the  manner  in  which  the  suit  shall  be  conducted,  and 
may  withdraw  its  consent  whenever  it  may  suppose  that  jus- 
tice to  the  public  requires  it.  Arkansas,  by  its  Constitution, 
so  far  waived  the  privilege  ot  sovereignty  as  to  authorize 
suits  to  be  instituted  against  it  in  its  own  courts,  and  dele- 
gated to  its  general  assembly  the  power  of  directing  in  what 
courts,  and  in  what  manner,  the  suit  might  be  commenced. 
And  if  the  law  of  1854  had  been  passed  before  the  suit  was 
instituted,  we  do  not  understand  that  any  objection  would 
have  been  made  to  it.  The  objection  is  that  it  was  passed 
after  the  suit  was  instituted,  and  contained  regulations  with 
which  the  plaintiff  could  not  conveniently  comply.  But  the 
prior  law  was  not  a  contract.  It  was  an  ordinary  act  of  leg- 
islation, prescribing  the  conditions  upon  which  the  state  con- 
sented to  waive  the  privilege  of  sovereignty.  It  contained 
no  stipulation  that  these  regulations  should  not  be  modified 
afterwards,  if,  upon  experience,  it  was  found  that  further  pro- 
visions were  necessary  to  protect  the  public  interest ;  and  no 
such  contract  can  be  implied  from  the  law,  nor  can  this  court 
inquire  whether  the  law  operated  hardly  or  unjustly  upon 
the  parties  whose  suits  were  then  pending.  That  was  a  ques> 
tion  for  the  consideration  of  the  legislature.  They  might 
have  repealed  the  prior  law  altogether,  and  put  an  end  to  the 
jurisdiction  of  their  courts  in  suits  against  the  state,  if  they 
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had  thought  proper  to  do  so,  or  prescribe  new  conditions 
upon  which  the  suits  might  still  be  allowed  to  proceed.  In 
exercising  this  latter  power  the  state  violated  no  contract 
with  the  parties ;  it  merely  regulated  the  proceedings  in  its 
own  courts,  and  limited  the  jurisdiction  it  had  before  con- 
ferred in  suits  when  the  state  consented  to  be  a  party  de- 
fendant." 

In  support  of  the  broad  proposition  that  the  state  could  not 
restrict  its  consent  to  be  sued  to  actions  brought  in  its  own 
courts,  counsel  refer  to  Chicago  &  N.  W.  R.  Co.  v,  Whitton, 
13  Wall.  270,  286,  20  L.  Ed.  571,  576;  Reagan  v.  Farmers' 
Loan  &  T.  Co.,  154  U.  S.  362,  391,  38  I,.  Ed.  1014,  1022,  4 
Inters.  Com.  Rep.  560,  14  Sup.  Ct.  Rep.  1047,  1052;  and 
Smyth  V.  Ames,  169  U.  S.  466,  516,  42  L.  Ed.  819,  838,  18 
Sup.  Ct.  Rep.  418,  422. 

Chicago  &  N.  W.  R.  Co.  z/.  Whitton  related  to  a  statute  of 
Wisconsin,  giving  a  right  of  action,  in  certain  circumstances, 
where  the  death  of  a  person  was  caused  by  the  wrongful  act, 
neglect,  or  default  of  another  person  or  of  a  corporation,  and 
which  statute  provided  that  the  action  should  be  brought  in 
some  court  established  under  the  Constitution  and  laws  of  the 
state.  This  court  held  that  in  all  cases  where  a  general  right 
was  thus  conferred,  ''it  can  be  enforced  in  any  Federal  court 
within  the  state  having  jurisdiction  of  the  parties.  It  cannot 
be  withdrawn  from  the  cognizance  of  such  Federal  court  by 
any  provision  of  state  legislation  that  it  shall  only  be  enforced 
in  a  state  court.  .  .  .  Whenever  a  general  rule  as  to 
property  or  personal  rights,  or  injuries  to  either,  is  estab- 
lished by  state  legislation,  its  enforcements  by  a  Federal 
court  in  a  case  between  proper  parties  is  a  matter  of  course, 
and  the  jurisdiction  of  the  court,  in  such  case,  is  not  subject 
to  state  limitation." 

Reagan  v.  Farmers'  Loan  &  T.  Co.  was  an  action  by  a 
New  York  corporation  against  the  railroad  commissioners 
of  Texas  and  others  to  enjoin  the  enforcement  of  certain 
railroad  rates  established  by  the  statutes  of  Texas.  This 
court  said :  ''Nor  can  it  be  said  in  such  a  case  that  relief  is 
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obtainable  only  in  the  courts  of  the  state.  Por  it  may  be  laid 
down  as  a  general  proposition  that,  whenever  a  citizen  of  a 
state  can  go  into  the  courts  of  the  state  to  defend  his  property 
against  the  illegal  acts  of  its  officers,  a  citizen  of  another  state 
may  invoke  the  jurisdiction  of  the  Federal  courts,  to  maintain 
a  like  defense.  A  state  cannot  tie  up  a  citizen  of  another 
state,  having  property  rights  within  its  territory  invaded  by 
unauthorized  acts  of  its  own  officers,  to  suits  for  redress  in  its 
own  courts.  Given  a  case  where  a  suit  can  be  maintained  in 
the  cotuts  of  the  state  to  protect  property  rights,  a  citizen  of 
another  state  may  invoke  the  jurisdiction  of  the  Federal 
courts." 

Smyth  V.  Ames  was  a  suit  in  the  circuit  court  of  the  United 
States  against  the  members  of  the  state  board  of  transporta- 
tion of  Nebraska  and  other  persons  and  corporations,  to 
enjoin  the  enforcement  of  certain  rates  established  by  a  statute 
of  that  state  for  railroads.  In  that  case  it  was  insisted  that 
the  relief  sought  could  only  be  had  in  an  action  brought  in 
the  supreme  court  of  Nebraska,  such  being  the  remedy  pro- 
vided by  the  statute  there  in  question.  That  provision,  it 
was  contended,  took  from  the  circuit  court  of  the  United 
States  its  equity  jurisdiction  in  respect  of  the  rates  prescribed 
and  required  the  dismissal  of  the  bills.  This  court  said: 
**We  cannot  accept  this  view  of  the  equity  jurisdiction  of  the 
circuit  courts  of  the  United  States.  The  adequacy  or  inad- 
equacy of  a  remedy  at  law  for  the  protection  of  the  rights  of 
one  entitled  upon  any  ground  to  invoke  the  powers  of  a  Fed- 
eral court  is  not  to  be  conclusively  determined  by  the  statutes 
of  the  particular  state  in  which  suit  may  be  brought.  One 
who  is  entitled  to  sue  in  the  Federal  circuit  court  may  invoke 
its  jurisdiction  in  equity  whenever  the  established  principles 
and  rules  of  equity  permit  such  a  suit  in  that  court,  and  he 
cannot  be  deprived  of  that  right  by  reason  of  his  being 
allowed  to  sue  at  law  in  a  state  court  on  the  same  cause  of 
action.  It  is  true  that  an  enlargement  of  equitable  rights 
arising  from  the  statutes  of  a  state  may  be  administered  by 
the  circuit  courts  of  the  United  States.     Broderick's  Will, 
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21  Wall.  503,  520,  sud  nom.;  Kieley  v.  McGlynn,  22  I/.  Ed. 
599,  606;  Holland  v.  Challen,  110  U.  S.  15,  24,  28  h.  Ed.  52, 
55,  3  Sup.  Ct.  Rep.  495 ;  Dick  v.  Foraker,  155  U.  S.  404,  415, 
39  h.  Ed.  201,  205,  15  Sup.  Ct.  Rep.  124;  Bardon  v,  I^and  & 
River  Improv.  Co.,  157  U.  S.  327,  330,  39  L.  Ed.  719,  720,  15 
Sup.  Ct.  Rep.  650;  Richz^.  Braxton,  158  U.  S.  375,  405,  39 
L.  Ed.  1022,  1032,  15  Sup.  Ct.  Rep.  1006.  But  if  the  case  in 
its  essence  be  one  cognizable  in  equity,  the  plaintiff, — ^the 
required  value  being  in  dispute, — may  invoke  the  equity 
powers  of  the  proper  circuit  court  of  the  United  States  when- 
•ever  jurisdiction  attaches  by  reason  of  diverse  citizenship  or 
upon  any  other  ground  of  Federal  jurisdiction.  Payne  v. 
Hook,  7  Wall.  425,  430,  19  L.  Ed.  260,  261 ;  McConihay  v. 
Wright,  121  U.  S.  201,  205,  30  L.  Ed.  932,  933,  7  Sup.  Ct. 
Rep.  940.  A  party,  by  going  into  a  national  court,  does  not, 
this  court  has  said,  lose  any  right  or  appropriate  remedy  of 
which  he  might  have  availed  himself  in  the  state  courts  of  the 
same  locality ;  that  the  wise  policy  of  the  Constitution  gives 
him  a  choice  of  tribunals.  Davis  v.  Gray,  16  Wall.  203, 
221,  21  L.  Ed.  447,  452;  Cowley  v.  Northern  P.  R.  Co.,  159 
U.  S.  569,  583,  40  L.  Ed.  263,  267,'l6  Sup.  Ct.  Rep.  127.'* 
In  Smyth  v.  Ames  the  court  distinctly  reaffirmed  what  was 
said  upon  this  point  in  Reagan  v.  Farmers'  Loan  &  T.  Co. 

These  cases  do  not  control  the  determination  of  the  pres- 
ent question.  The  Whitton  suit  was  wholly  between  private 
parties,  and  involved  no  question  as  to  the  state  or  the  pow- 
ers or  acts  of  state  officers.  In  the  Reagan  and  Smyth  Cases 
the  relief  sought  was  against  the  proposed  action  of  state 
officers  or  agents,  and  they  were  not  in  any  sense  suits,  against 
the  state — the  relief  asked  being  protection  against  affirma  - 
tive  action  about  to  be  taken  by  state  officers  in  hostility  to 
the  rights  of  the  respective  plaintiffs. 

In  the  present  case  the  suit  is  one  to  compel  an 
officer  of  the  state,  by  affirmative  action  on  his  part, 
to  perform  '  or  comply  with  the  promise  of  the  state 
as  defined  in  its  Political  Code,  and  therefore,  as  we 
iiave  said,   it   is  a  suit  against  the  state.     Nothing  here- 
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tofore  said  by  this  court  justifies  the  contention  that  a  state 
may  not  give  its  consent  to  be  sued  in  its  own  courts  by  pri- 
vate persons  or  by  corporations,  in  respect  of  any  cause  of 
action  against  it  and  at  the  same  time  exclude  the  jurisdiction 
of  the  Federal  courts — subject  always  to  the  condition,  aris- 
ing out  of  the  supremacy  of  the  Constitution  of  the  United 
States  and  the  laws  made  in  pursuance  thereof,  that  the  final 
judgment  of  the  highest  court  of  the  state  in  any  action 
brought  against  it  with  its  consent  may  be  reviewed  or 
re-examined,  as  prescribed  by  the  act  of  Congress,  if  it  denies 
to  the  plaintiff  any  right,  title,  privilege,  or  immunity  secured 
to  him  and  specially  claimed  under  the  Constitution  or  laws 
of  the  United  States. 

In  our  judgment  it  was  competent  for  the  state  to  couple 
with  its  consent  to  be  sued  on  account  of  taxes  alleged  ta 
have  been  exacted  under  illegal  assessments  made  by  the 

state  board,  the  condition  that  the  suit  be 
brought  in  one  of  its  own  courts.  Such  legis- 
lation ought  to  be  deemed  a  part  of  the  taxing  system  of  the 
state,  and  cannot  be  regarded  as  hostile  to  the  general  gov- 
ernment, or  as  trenching  upon  any  right  granted  or  secured 
by  the  Constitution  of  the  United  States.  If  the  California 
statute  be  construed  as  referring  only  to  suits  brought  in  one 
of  its  own  courts,  it  does  not  follow  that  injustice  will  be 
done  to  any  taxpayer  whose  case  presents  a  Federal  question. 
For,  if  he  be  denied  any  right,  privilege,  or  immunity  secured 
by  the  Constitution  or  laws  of  the  United  States  and  spe- 
cially set  up  by  him,  the  case  can  be  brought  here  upon  writ 
of  error  from  the  highest  court  of  the  state. 

Again,  it  is  contended  that  a  state  cannot  claim  exemption 
from  suit  by  a  corporation  created  by  Congress — as  was  the 
Atlantic  &  Pacific  Railroad  Company — for  purposes  author- 
«♦  * .  *  ized  by  the  Constitution  and  laws  of  the  United 

vSSiSS^(S^  States.  This  contention  rests  upon  the  ground 
"  ***'*'  that    the    Eleventh    Amendment — ^which    was 

passed  because  of  the  decision  in  Chisholm  v,  Georgia,  2  Dall. 
419,  1  ly.  Ed.  440 — only  declares  that  the  judicial  power  o£ 
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the  United  States  shall  not  be  construed  to  extend  to  any 
suit  in  law  or  equity  commenced  or  prosecuted  ag^ainst  one 
of  the  United  States  *'by  citizens  of  another  state,  or  by  citi- 
zens or  subjects  of  any  foreign  state,'*  and  does  not  forbid 
an  action  against  a  state  by  a  corporation  created  by  Con- 
gress. It  is  further  said  that  although  the  present  case  may 
not  be  embraced  by  the  clause  of  §  2,  article  3,  of  the  Consti- 
tution, extending  the  judicial  power  of  the  United  States  to 
controversies  '^between  a  state  and  citizens  of  another  state*' 
and  to  controversies  ' 'between  a  state,  or  the  citizens  thereof, 
and  foreign  states,  citizens,  or  subjects,''  this  suit  having  been 
brought  by  a  Federal  corporation  created  for  national  pur- 
poses (Osborn  v.  Bank  of  United  States,  9  Wheat.  738,  6  L. 
Ed.  204 ;  California  v.  Central  P.  R.  Co.,  127  U.  S.  1 ,  32  L.  Ed. 
750,  2  Inters.  Com.  Rep.  153,  8  Sup.  Ct.  Rep,  1073 ;  Northern 
P.  R.  Co.  V.  Amato,  144  U.  S.  465,  36  L.  Ed.  506, 12  Sup.  Ct. 
Rep.  740),  is  embraced  by  the  clause  of  the  same  article 
extending  the  judicial  power  of  the  United  States,  in  express 
words,  "to  a// cases,  in  law  and  equity,  arising  under  this 
Constitution,  the  laws  of  the  United  States,  and  treaties  made, 
or  which  shall  be  made,  under  their  authority." 

If  the  Constitution  be  so  interpreted  it  would  follow  that 
any  corporation  created  by  Congress  may  sue  a  state  in  a  cir- 
cuit court  of  the  United  States  upon  any  cause  of  action, 
whatever  its  nature,  if  the  value  of  the  matter  in  dispute  is 
sufficient  to  give  jurisdiction.  We  cannot  approve  this  inter- 
pretation. 

This  question  is  controlled  by  the  principles  announced  in 
Hans  V.  Louisiana,  134  U.  S.  1,  10,  14,  16-21,  33  L.  Ed.  842, 
845. 846, 848,  849, 10  Sup.  Ct.  Rep.  504,  505,  507-509.  That 
was  an  action  brought  in  the  circuit  court  of  the  United 
States  by  a  citizen  of  Louisiana  against  that  state.  It  was 
a  case  that  could  be  said  to  have  arisen  under  the  Constitu- 
tion of  the  United  States ;  and  the  contention  was  that  the 
Eleventh  Amendment  did  not  exclude  from  the  jurisdiction 
of  the  circuit  court  a  suit  brought  against  a  state  by  one  of 
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its  own  citizens,  provided  it  was  one  arising  under  the  Con- 
stitution or  laws  of  the  United  States. 

In  the  opinion  in  that  case,  delivered  by  Mr.  Justice 
Bradley,  reference  was  made  to  the  question  involved  in 
Chisbolm  v.  Georgia,  and  to  what  had  been  said  by  leading 
statesmen,  prior  to  the  adoption  of  the  Constitution,  in  support 
of  the  general  proposition  that  sovereignty  could  not,  without 
its  consent,  be  brought  to  the  bar  of  any  court  at  the  suit  of 
private  parties  or  corporations.  This  court  said:  ^'That  a 
state  cannot  be  sued  by  a  citizen  of  another  state,  or  of  a 
foreign  state,  on  the  mere  ground  that  the  case  is  one  arising 
under  the  Constitution  or  laws  of  the  United  States,  is  clearly 
established  by  the  decisions  of  this  court  in  several  recent 
cases.  Louisiana  v.  Jumel,  107  U.  S.  711,  27  L.  £d.  448,  2 
Sup.  Ct.  Rep.  128;  Hagood  v.  Southern,  117  U.  S.  52,  29  L. 
Ed.  805,  6  Sup,  Ct.  Rep.  608;  jRe  Ayers,  123  U.  S.  443,  31 
1,.  Bd.  216,  8  Sup.  Ct.  Rep.  164.  Those  were  cases  arising 
under  the  Constitution  of  the  United  States,  upon  laws  com- 
plained of  as  impairing  the  obligation  of  contracts,  one  of 
which  was  the  constitutional  amendment  of  Louisiana  com- 
plained of  in  the  present  case.  Relief  was  sought  against 
state  officers  who  professed  to  act  in  obedience  to  those  laws. 
This  court  held  that  the  suits  were  virtually  against  the 
states  themselves,  and  were  consequently  violative  of  the 
Eleventh  Amendment  of  the  Constitution,  and  could  not  be 
maintained.  It  was  not  denied  that  they  presented  cases 
arising  under  the  Constitution;  but,  notwithstanding  that, 
they  were  held  to  be  prohibited  by  the  Amendment  referred 
to/' 

Referring  to  certain  observations  made  by  Hamilton,  Mad- 
ison, and  Marshall,  in  refutation  of  the  doctrine  that  states 
were  liable  to  suits,  the  court  also  said  :  '*It  seems  to  us  that 
these  views  of  those  great  advocates  and  defenders  of  the 
Constitution  were  most  sensible  and  just ;  and  they  apply 
equally  to  the  present  case  as  to  that  then  under  discussion. 
The  letter  is  appealed  to  now,  as  it  was  then,  as  a  ground 
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for  sustaining  a  suit  brought  by  an  individual  against  a  state. 
The  reason  against  it  is  as  strong  in  this  case  as  it  was  in 
that.  It  is  an  attempt  to  strain  the  Constitution  and  the  law 
to  a  construction  never  imagined  or  dreamed  of.  Can  we 
suppose  that,  when  the  Eleventh  Amendment  was  adopted, 
it  was  understood  to  be  left  open  for  citizens  of  a  state  to  sue 
their  own  state  in  the  Federal  courts,  whilst  the  idea  of  suits 
by  citizens  of  other  states,  or  of  foreign  states,  was  indig- 
nantly repelled?  Suppose  that  Congress,  when  proposing 
the  Eleventh  Amendment,  had  appended  to  it  a  proviso  that 
nothing  therein  contained  should  prevent  a  state  from  being 
sued  by  its  own  citizens  in  cases  arising  under  the  Constitu- 
tion or  laws  of  the  United  States,  can  we  imagine  that  it 
would  have  been  adopted  by  the  states?  The  supposition 
that  it  would  is  almost  an  absurdity  on  its  face." 

Again:  "The  suability  of  a  state  without  its  consent  was 
a  thing  unknown  to  the  law.  This  has  been  so  often  laid 
down  and  acknowledged  by  courts  and  jurists  that  it  is  hardly 
necessary  to  be  formally  asserted.  ...  'It  may  be  ac- 
cepted as  a  point  of  departure  unquestioned ,'  said  Mr.  Justice 
Mii«i«ER,  in  Cunningham  v,  Macon  &  B.  R.  Co.,  109  U.  S. 
446,  451,  27  L.  Ed.  992.  994,  3  Sup.  Ct.  Rep.  292,  609,  'that 
neither  a  state  nor  the  United  States  can  be  sued  as  defend- 
ant in  any  court  in  this  country  without  their  consent,  except 
in  the  limited  class  of  cases  in  which  a  state  may  be  made  a 
party  in  the  Supreme  Court  of  the  United  States  by  virtue  of 
the  original  jurisdiction  conferred  on  this  court  by  the  Con- 
stitution. Undoubtedly  a  state  may  be  sued  by  its  own  con- 
sent, as  was  the  case  in  Curran  v,  Arkansas,  15  How.  304, 
309,  14  I^.  Ed.  705,  708,  and  in  Clark  v,  Barnard,  108  U.  S. 
436,  447,  27  I,.  Ed.  780,  784,  2  Sup.  Ct.  Rep.  878.  The  suit 
in  the  former  casie  was  prosecuted  by  virtue  of  a  state  law 
which  the  legislature  passed  in  conformity  to  the  Constitution 
of  that  state.  But  this  court  decided,  in  Beers  v,  Arkansas, 
20  How.  527,  529, 15  I,.  Ed.  991,  992,  that  the  state  could  re- 
peal that  law  at  any  time ;  that  it  was  not  a  contract  within  the 
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terms  of  the  Constitution  prohibiting  the  passage  of  state 
laws  imparing  the  obligation  of  a  contract.  ...  It  is  not 
necessary  that  we  should  enter  upon  an  examination  of  the 
reason  or  expediency  of  the  rule  which  exempts  a  sovereign 
state  from  prosecution  in  a  court  of  justice  at  the  suit  of 
individuals.  This  is  fully  discussed  by  writers  on  public  law. 
It  is  enough  for  us  to  declare  its  existence." 

The  present  plaintiffs,  as  did  the  plaintiffs  in  Hans  v. 
l/ouisiana,  base  the  argument  in  support  of  their  right  to  sue 
the  state  in  the  circuit  court  of  the  United  States  upon  a  mere 
letter  of  the  Constitution.  We  deem  it  unnecessary  to  repeat 
or  enlarge  upon  the  reasons  given  in  Hans  v.  Louisiana  why 
a  suit  brought  against  a  state  by  one  of  its  citizens  was  ex- 
cluded from  the  judicial  power  of  the  United  States,  even 
when  it  is  one  arising  under  the  Constitution  and  laws  of  the 
United  States.  They  apply  equally  to  a  suit  of  that  character 
brought  against  the  state  by  a  corporation  created  by  Con- 
gress. Such  a  suit  cannot,  consistently  with  the  Constitution, 
be  brought  within  the  cognizance  of  a  circuit  court  of  the 
United  States  without  the  consent  of  the  state.  It  could 
never  have  been  intended  to  exclude  from  Federal  judicial 
power  suits  arising  under  the  Constitution  or  laws  of  the 
United  States  when  brought  against  a  state  by  private 
individuals  or  state  corporations,  and  at  the  same  time  extend 
such  power  to  suits  of  like  character  brought  by  Federal 
corporations  against  a  state  without  its  consent. 

The  Circuit  Court  entertained  jurisdiction  of  the  cause  and 
dismissed  the  bill.  The  Circuit  Court  of  Appeals  held  that 
the  Circuit  Court  erred  in  holding  jurisdiction,  but  affirmed 
the  order  of  dismissal  upon  the  ground  of  want  of  jurisdic- 
tion in  the  latter  court  to  take  cognizance  of  such  a  case  as 
is  here  presented.  We  approve  the  action  of  the  Circuit 
Court  of  Appeals,  and  its  judgment  is  affirmed. 
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Chicago  &  Grand  Trunk  Ry.  Co. 

V, 

Chappbll,  Drain  Com'r. 

{Supreme  Court  of  Michigan,  May  75,  igoo,) 

Constitutionality  of  Statute  Requiring  Railroad  to  Lower  Culvert. 
— A  statute  requiring  a  railroad  company  without  compensation,  for 
the  benefit  of  others,  to  lower  a  culvert  extending  through  its  road- 
bed is  unconstitutional. 

Certiorari  by  railroad  to  Katon  county  circuit  court. 
Reversed. 

L,  C  Stanley  (B.  IV,  Meddaugh  and  Geer  &  Williams^ 
of  counsel),  for  appellant. 

Le  Roy  Jones  {Fred A.  Baker ^  of  counsel),  for  appellee. 

Montgomery,  C.  J.  In  1893  proceedings  were  instituted 
to  deepen,  widen,  and  straighten  the  Harris  drain,  so  called. 
The  drain  crosses  the  right  of  way  of  the  plaintiff  in  certio- 
rariy  and  plaintiff  was  required  to  lower  the  iron  culvert  now 
extending  through  its  roadbed  two  feet,  at  an  estimated  cost 
of  $111.  The  sole  question  presented  is  whether  the  com- 
pany can  be  required  to  do  this  without  compensation.  The 
statute  under  which  the  order  was  made  is  section  4334, 
Comp.  Laws  1897,  and  reads  as  follows:  ''Whenever  it  is 
necessary  to  run  a  drain  across  a  right  of  way  or  roadbed  of 
any  railroad,  the  same  proceedings  shall  be  had  throughout 
in  all  respects  as  in  cases  provided  in  this  act  for  obtaining 
private  lands  for  the  construction  of  drains,  except  as  here- 
inafter provided.  It  shall  be  the  duty  of  the  railroad  com- 
pany when  notified  by  the  county  drain  commissioner  so  to 
do,  to  make  and  maintain  the  necessary  opening  through 
said  roadbed,  and  to  build  and  maintain  a  suitable  culvert. 
Notice  in  writing  to  make  such  opening  and  to  construct 
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such  culvert,  shall  be  served  upon  such  company  by  leavings 
a  copy  thereof  with  the  ticket  or  freight  agent,  or  general 
officer  of  said  railroad  company,  at  least  thirty  days  before 
such  railroad  company  shall  become  liable."     We  agree 
with  the  counsel  for  the  appellee  that  this  statute  shows  a 
legislative  intent  to   require  the  company  to  make  such 
improvement  without  compensation.     The  question  is,  has 
the  legislature  power  to  require  this?    The  learned  counsel 
for  the  appellee  presents  an  argument  of  great  force  in  favor 
of  such  power,  and  cites  numero  us  cases  from  other  states 
which  go  far  towards  sustaining  his  contention.     While 
some  of  the  cases  cited  may  be  distinguishable,  all  of  thent 
are  not;  and,  were  we  at  liberty  to  consider  this  question  as 
not  concluded  by  our  previous   holdings,   the  authorities 
cited  would  certainly  be  entitled  to  great  weight.    We  find, 
however,   that  legislation  entirely  analogous  has  been  de- 
clared unconstitutional  by  this   court  in  numerous  cases. 
People  V.  Lake  Shore  &  M.   S.  Ry.  Co.,  52  Mich.  277,  13- 
Am.  &  Eng.   R.  Cas.   611,17  N.  W.  841;  Railway  Co.  ». 
Hough,  61  Mich.  507,  28  N.  W.  532.     See,  also.  Commis- 
sioners of  Parks  and  Boulevards  of  City  of  Detroit  v.  Michi- 
gan Cent.  R.  Co.,  90  Mich.   385,  51  N.  W.  447;  Same  «^. 
Chicago,  D.   &  C.  G.  T.  J.  R.  Co.,  91  Mich.  291,  51  N.  W. 
934;  Same  v,  Detroit,  G.  Hi  &  M.  Ry.  Co.,  93  Mich.  58,  52- 
N.  W.  1083;    City  of  Grand  Rapids  v.  Bennett,  106  Mich. 
528,  64  N.  W.  585;  City  of  Detroit  v.  Detroit,  G.  H.  &  M. 
Ry.   Co.,  112  Mich.   304,  70  N.  W.  573.     It  is  contended 
that  the  supreme  court  of  the  United  States,  in  Chicago,  B. 
&Q.  R.  Co.  V.  City  of  Chicago,  166  U.  S.  226, 17  Sup.  Ct.  581, 
41   I/.  Bd.  979,  has  laid  down  a  rule  in  conflict  with  our 
decisions,  and  that  we  should  follow  the  federal  court  in 
determining  this  question.     The  opinion  of  that  court   is 
entitled  to  great  weight  in  any  case,  and,  if  our  opinion  had 
rested  on  a  provision  of  the  federal  constitution,  would  be 
controlling.     It  is  clear  from  the  first  two  opinions  of  Mr. 
Justice  Graves  and  Mr.  Justice  Campbbi<i<  that  their 
rulings  were  upon  section  14,  art.  18,  of  our  own  constitu- 
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tion.  We  do  not,  therefore,  feel  justified  in  overruling  a 
line  of  onr  own  cases  which  have  established  a  rule  on  the 
authority  of  the  case  cited,  even  if  the  case  was  in  all 
respects  analogous,  which  it  is  not.  Following  our  own 
authoritative  decisions,  we  are  constrained  to  hold  that  this 
act,  in  so  far  as  it  attempts  to  impose  this  burden  upon  the 
railroad  company  for  the  benefit  of  those  to  whom  the  drain 
is  an  advantage,  is  unconstitutional.  The  order  will  be 
reversed.     The  other  justices  concurred. 


lyiTTi^E  Rock  &  Ft.  S.  Ry.  Co. 

V. 

Daniei«s. 

{Supreme  Court  of  Arkansas,  May  s,  /poo.) 

Railroads— Liability  for  Negligence  of  Lessee.*— After  a  railroad 
company  has,  under  statutory  authority,  leased  its  road,  it  is  not 
liable  for  injuries  caused  by  the  negligence  of  its  lessee  in  the  opera- 
tion of  trains  on  its  railway,  or  in  the  omission  of  any  statutory  duty 
connected  with  the  management  of  the  road. 

Same — Same. — Under  the  constitution  and  statutes  of  Arkansas, 
while  the  lessor  railroad  company  is  not  liable  for  such  injuries,  its 
railway  is  responsible  for  all  damages  to  persons  or  property  resulting 
from  the  negligent  running  of  trains  upon  it  by  the  lessee. 

Same — Same — Parties. — ^In  an  action  for  such  injuries  to  subject 
the  railway  to  seizure  and  sale  to  satisfy  a  judgment  for  damages 
against  the  lessee,  both  the  lessor  railway  company  and  its  lessee 
should  be  made  parties  defendant. 

ApPBALby  defendant  from  Crawford  county  circuit  court. 
Reversed. 

Dodge  &  Johnson  and  Oscar  L.  Miles  ^  for  appellant. 
J.  E,  Cravens i  for  appellee. 


•See  generally,  Denver  &  R.  G.  R.  Co.  v.  Roller  (C.  C.  A.),  595 ; 
Pierce  v.  North  Carolina  R.  Co.  (N.  Car.),  13  Am.  &  Eng.  R.  Cas.,  N. 
S.,  666,  2ixA  foot-note, 

19  (N  s)  A  &  E  R  Cas— 39 
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the  statute  expressly  exempts  them  from  such  liability  on 
account  of  the  lease.  They  tacitly  assume  ''that,  in  granting: 
authority  to  lease,  the  legislature  granted  something  less  than 
an  authority  to  lease.  We  believe  that  the  only  theory  that 
can  be  defended  on  principle  is  that,  in  granting  authority  to 
execute  a  lease,  the  legislature  conferred  authority  to  execute 
an  effective  instrument,  with  all  the  qualities  and  incidents 
with  which  the  law  invests  a  lease.  If  this  be  true,  then  the 
lease  does  transfer  possession  and  control  from  one  party  to 
the  other  for  the  term  of  the  lease,  and  the  rights  and  obli- 
gations of  the  parties  are  such,  and  such  only,  as  the  law 
annexes  to  the  relation  of  lessor  and  lessee.  For  negligence 
in  managing  and  using  the  demised  premises  the  lessor  is  not 
responsible."  Railway  Co.  v.  Curl,  28  Kan.  622 ;  Nugent  v. 
Railroad  Co.,  80  Me.  62,  12  Atl.  797;  Arrowsmith  v.  Rail- 
road Co.  (C.  C),  57  Fed.  165;  Elliott,  R.  R.  §  469,  and  cases 
cited. 

While  the  lease  of  a  railway  relieves  the  lessor  from  lia- 
bility for  injuries  caused  by  the  negligence  of  the  lessee  in 
operating  it,  the  railway  is  responsible  for  the  damages  result- 
Bame-teme.        ^°^  from  such  iujurics  to  persons  or  property. 

The  constitution  of  this  state  declares:  ''AH 
railroads  which  are  now  or  may  be  hereafter  built  and  oper- 
ated either  in  whole  or  in  part  in  this  state  shall  be  respon  - 
sible  for  all  damages  to  persons  and  property  under  such 
regulations  as  may  be  prescribed  by  the  general  assembly.'' 
Section  12,  art.  17,  of  the  constitution  of  1874.  The  statute 
of  this  state  enacted  for  the  purpose  of  carrying  into  efifect 
this  section  of  the  constitution  provides:  ''All  railroads 
which  are  now  or  may  be  hereafter  built  and  operated  in 
whole  or  in  part  in  this  state  shall  be  responsible  for  all  dam- 
ages to  persons  and  property  done  or  caused  by  the  running 
of  trains  in  this  state."  Sand.  &  H.  Dig.  §  6349.  The  word 
"railroads,"  used  in  the  constitution,  does  not  mean  railroad 
corporations  or  companies,  but  the  railroad  owned  or  oper- 
ated by  them.  The  words  "built  and  operated  in  whole  or  in 
part,"  used  in  connection  therewith,  show  that  such  is  its 
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meaning.  Corporations  and  companies  are  not  built  in  part. 
They  never  become  corporations  and  companies  in  part  in 
one  state  or  in  different  states.  They  are  organized  under 
the  laws  of  one  state,  and  not  under  the  laws  of  two  or 
more,  and  they  are  not  built.  The  object  of  the  consti- 
tution and  the  statutes  was  to  subject  the  railroad, — ^the 
property  itself, — ^whether  it  be  operated  by  the  owner  or 
another,  to  liability  for  all  damages  to  persons  and  prop- 
erty done  or  caused  by  the  running  of  trains,  for  which 
the  law  made  the  company  operating  it  at  the  time  of  the 
injury  liable,  to  the  end  that  the  person  damaged  might  not 
be  defeated  in  the  recovery  of  his  damages  by  any  selling, 
leasing,  or  conveying  of  the  road.  If  this  was  not  so,  a  cor- 
poration might  own  a  fully  equipped  railroad;  it  might  con- 
vey the  road,  and  the  property  used  upon  it  and  with  it,  to  a 
lessee  corporation,  owning  no  property  whatsoever,  and  leave 
the  conduct  and  operation  of  its  property  entirely  to  the  les- 
see. A  judgment  creditor  seeking  to  make  good  his  claim 
against  the  operating  company  would  find  no  property  owned 
by  it  upon  which  it  could  levy.  To  prevent  this  and  many 
other  such  evasions  as  might  be  instanced,  the  constitutional 
and  statutory  provisions  in  question  were  adopted.  So  far  as 
the  case  at  bar  is  concerned,  it  can  have  but  this  application, 
and  no  more.  It  would  enable  the  plaintiff  injured  by  the 
negligence  of  the  lessee  to  make  good  his  judgment,  under 
appropriate  procedure,  out  of  the  leased  property,  but  it 
would  not  operate  to  give  the  plaintiff  a  right  of  action  against 
the  lessor  company.  Lee  v.  Railway  Co.  (Cal.) ,  47  Pac.  932. 
The  sections  of  the  constitution  and  statutes  in  question 
have  been  construed  in  part  by  this  court  in  other  cases.  In 
Railroad  Co.  v.  Payne,  33  Ark.  816,  this  court  held  that  under 
these  sections  railroads  were  responsible  for  injuries  and  kill- 
ings done  or  caused  by  the  running  of  trains  in  a  negligent 
manner,  and  for  no  others,  and  that,  the  injury  or  killing  by 
the  running  of  a  train  being  shown,  the  presumption  is  that 
it  was  caused  by  the  negligence  of  the  company  operating 
the  train  which  caused  the  injury  or  killing,  and  that  the 
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burden  was  upon  the  company  to  prove  the  contrary.  Under 
these  sections  the  company  has  been  held  liable  only  for  such 
injuries  andkillins:s,  and  it  has  been  held,  in  actions  against 
the  company  on  account  thereof,  that  the  presumption  is  that 
the  same  were  the  result  of  negligence,  until  the  contrary  is 
shown.  This  necessarily  follows,  because  the  object  of  the 
statute  was  to  subject  the  railroad  to  the  same  liability  for 
damages  on  account  of  such  injuries  and  killings  as  the  com- 
pany whose  negligence  caused  them,  and  because  the  pre- 
sumption as  to  the  negligence  applies  only  to  the  company 
which  operated  the  train  causing  the  injury  or  killing;  the 
railroad,  an  inanimate  thing,  being  incapable  of  negligence. 

In  an  action  to  subject  the  Little  Rock  &  Ft.  Smith  Rail- 
road to  seizure  and  sale  to  satisfy  a  judgment  for  damages 
in  this  case,  the  lessor  and  lessee,  the  Little  Rock  &  Pt. 

Smith  Railway  Company  and  the  St.  Louis, 
I^BH-teme-      \xoyi  Mouutaiu  &  Southern  Railway  Company, 

should  be  made  parties  defendant.  Both  have 
interests  in  the  road  liable  to  be  affected  by  the  sale  of  the 
road,  and  both  should  be  made  parties,  for  the  purpose  of 
giving  them  an  opportunity  to  protect  the  same  if  they  can. 

The  judgment  of  the  circuit  court  is  therefore  reversed,  and 
the  cause  is  remanded  for  proceedings  consistent  with  this 
opinion. 


Pittsburgh,  J.,  B.  &  E.  R.  Co.  et  at. 

V. 

Altoona  &  B.  C.  R.  Co.  et  al. 

{Supreme  Court  of  Pennsylvania^  May  2g^  igoo») 

Railroad  Lease — Ultra  Vires — Estoppel.* — An  executed  leaae  of  a 
railroad  will  not  be  adjudged  ultra  vires^  and,  therefore,  void,  at  the 
instance  of  one  of  the  parties  thereto,  who  has  received  benefits 

*See  generally.  East  St.  Louis  Connecting  Ry.  Co.  v.  Janria. 
(C.  C.  A.),  459,  and  extensive  note,  476  et  seq. 
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therefrom,  where  neither  the  state  nor  any  one  injured  is  complain- 
ing. 

Decree  Modified. — Although  the  lessee  was  derelict  in  discharging 
its  obligations  under  the  lease  in  question,  the  penalty  imposed 
(forfeiture)  should  be  mitigated. 

Appeal  by  plaintiffs  from  Blair  county  common  pleas 
court.     Modified, 

Tkomcts  H.  Greevy^  for  appellants. 
William  S.  Hammond ^  for  appellees., 

Brown,  J.  The  Altoona  &  Beech  Creek  Railroad  Com- 
pany, on  its  cross  bill  filed,  was  entitled  to  affirmative  relief, 
but  not  of  the  summary  character  i^anted  by  the  court  below. 
By  the  decree  made,  the  lease  between  the  appel  -  ^^^^  stated, 
lee  and  the  Pittsburgh,  Johnstown,  Bbensburg 
&  Eastern  Railroad  Company  and  the  Altoona,  Beech  Creek 
&  Terminal  Railroad  Company  was  declared  to  be  null  and 
void,  on  the  ground  that  its  execution  had  been  ultra  vires  as  to 
the  parties  to  it.  The  learned  judge  was  led  to  this  conclu- 
sion under  what  he  regarded  as  ''the  great  weight  of  author- 
ity" ;  citing,  in  support  of  the  view  he  expressed,  Pittsburgh 
&  C.  R.  Co.  V.  Bedford  &  B.  R.  Co.,  *81  Pa.  St.  104,  and 
Van  Steuben  v.  Railroad  Co.,  178  Pa.  St.  367,  35  Atl.  992, 
34  L.  R.  A.  577.  In  the.former  case,  Mr.  Justice  Shars- 
wooD,  delivering  the  opinion  of  the  court,  said :  "The  prin- 
cipal question  which  has  been  raised  and  discussed  upon  this 
motion  to  dissolve  the  preliminary  injunction  heretofore 
granted  is  whether  the  Bedford  &  Bridgeport  Railroad  Com  - 
pany  have  any  right  to  execute  a  lease  to  the  Pittsburgh  & 
Connellsville  Railroad  Company,  as  proposed  by  the  resolu- 
tion offered  the  board  of  directors  at  their  meeting  of  October 
13,  1870.  If  it  shall  appear  that  no  such  right  exists,  then 
it  will  be  altogether  unnecessary  to  consider  and  determine 
two  other  questions  which  have  been  the  subject  of  much  ear- 
nest contention  before  us."  The  question  there  was  not 
whether  a  contract  already  executed,  as  the  one  before  us, 
should  be  declared  null  and  void ,  and  set  aside,  as  being  ultra 
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vires y  but  whether  one  manifestly  so  should,  in  the  face  of  a 
complaining  stockholder  coming  into  cotirt  before  its  execu- 
tion and  asking  for  equitable  relief,  be  executed  by  the  offi- 
cers of  the  corporation.  In  the  second  case  the  Central 
Railroad  Company  of  New  Jersey  sought  to  evade  responsi- 
bility for  its  negligence  by  shifting  it  upon  an  alleged  lessee ; 
but,  as  no  valid  lease  had  been  made, — as  the  company  had 
executed  no  valid  agreement  under  which  it  could  cast  upon 
another  the  duty  of  carefully  and  properly  operating  the  road, 
— it,  and  it  alone,  was  held  to  be  liable.  This  is  all  that  was 
decided  by  our  Brothbr  McCoi<i<nM.  There  is  a  marked 
distinction  between  these  cases  relied  upon  by  the  learned 
judge  below  and  the  one  we  are  now  considering..  In  the 
Bmimod  lioaoo  pi^scnt  casc  the  cry  of  ultra  vires  is  made  by 
SStSSr*"  a  party  to  the  contract, — ^to  the  executed  agree- 
ment from  which  it  has  already  derived  some 
benefit.  If  it  is  ultra  vires  now,  it  was  ultra  vires  then, 
when  the  contract  was  solemnly  entered  into  by  this  appel- 
lee, with  the  full  knowledge  that  there  was  no  connecting  line ; 
and  equity  will  turn  a  deaf  ear  for  relief  from  a  compact 
intelligently  and  deliberately  made,  when  prayed  for  by  a 
party  to  it,  whose  conscience  has  become  quickened  only 
when  hopes  are  disappointed  and  expectations  not  realized. 
If  we  are  asked  to  give  equitable  relief  to  extended  hands, 
they  must  not  only  be  clean,  but  unfettered  by  a  contract  of 
their  own  making.  No  one  injured  by  this  alleged  illegal 
lease  is  here  complaining,  and  the  commonwealth  that  gave 
life  and  being  to  its  creatures,  retaining  the  right  to  at  all  times 
supervise  their  conduct,  is  not  challenging  the  proper  use  of 
the  powers  and  privileges  conferred.  Conscience,  which  is 
the  source  of  equity,  says  to  this  appellee  that  its  prayed-for 
relief  cannot  be  granted ;  and,  if  authority  should  be  asked 
for,  it  will  be  found  in  the  following,  and  the  many  other 
utterances  of  our  own  court  to  which  we  could  turn:  "The 
law  never  sustains  a  defense  of  this  nature  out  of  regard  for 
a  defendant.  It  does  so  only  where  an  imperative  rule  of 
public  policy  requires  it.     The  instances  are  rare  in  which  a 
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corporation  or  individual  has  been  permitted  to  set  up  its  own 
wrong  in  order  to  retain  both  the  property  and  its  price. 
*  *  *  It  would  be  difficult  to  imag:ine  a  defense  with  less 
merit,  and  the  law  would  be  exceedin)3:ly  impotent,  were  it 
to  allow  it  to  succeed.'  *  Wright  v.  Line  Co. ,  101  Pa.  St.  206. 
To  the  foregoing  we  may  add  Oil  Creek  &  A.  R.  R.  Co.  v. 
Pennsylvania  Transp.  Co.,  83  Pa.  St.  160,  in  which  Chikf 
Justice  Paxson  says :  **It  does  not  appear  to  have  occurred 
to  the  defendants  below  that  the  contract  of  July  26, 1871,  was 
ttlira  vires ^  until  it  became  apparent  that  by  their  subse- 
quent modification  of  it  they  had  made  a  bad  bargain.  They 
then  attempted  to  repudiate  the  modification,  and  fall  back 
upon  the  original  agreement  of  July  26th.  Yet  the  illegality, 
if  any  existed,  was  to  be  found  in  the  original  contract. 
Assuming  that  to  be  legal,  the  modification  of  it  was  equally 
so.  We  do  not  think  the  defendants  are  in  a  position  to 
defend  upon  the  ground  of  the  illegality  of  the  contract.'' 

Though  we  cannot  agree  with  the  learned  judge  below 
that  the  lease  was  null  and  void  as  between  the  parties  to  it, 
we  do  not  differ  with  him  as  to  the  dereliction  of  the  lessee, 
Langdon,  and  his  assigns,  in  the  discharge  of  Decree Modmod. 
the  obligations  assumed;  but,  as  the  penalty 
imposed  was  forfeiture,  we  feel  that,  under  all  the  facts 
developed  and  most  carefully  reviewed,  we  ought  to  mitigate 
it.  That  portion  of  the  decree  of  the  court  below  enjoining 
the  collection  of  the  rent  alleged  to  be  due,  by  process  of 
distress,  is  affirmed ;  and  it  is  ordered,  adjudged,  and  decreed 
that  if  on  or  before  July  1,  1900,  the  appellants  pay  the 
rental  due  to  the  appellee,  as  found  by  the  court  below,  to 
wit,  $800  due  December  8,  1899,  and  all  subsequently  accru- 
ing rent,  and  that  on  or  before  January  1,  1901,  appellants 
construct  the  railroad  and  make  the  connections  contem- 
plated and  provided  for  in  the  agreement  of  lease,  the  bill  of 
•complaint  and  the  cross  bill  be  dismissed,  and  upon  failure 
to  so  pay  the  said  rent,  or  to  so  construct  the  said  railroad 
and  make  the  said  connections,  that  thereupon  the  appel- 


618  CARRIERS  OF  FREIGHT  Vol  XJX. 

(NS) 

Missouri,  etc.,  Ry.  Co.  v.  Truskett 

lants  shall  forthwith  surrender  possession  of  the  railroad 
property  and  franchises  leased,  and  mentioned  in  said  lease, 
unto  the  appellee ;  one  half  of  the  costs  of  the  proceeding's  in 
the  court  below  and  on  this  appeal  to  be  borne  and  paid  by 
the  appellants,  and  the  other  half  by  the  appellee. 


Missouri,  K.  &  T.  Ry.  Co.  ei  al. 

V, 

Truskett. 

(Circuii  Court  of  Appeals,  Eighth  Circuit,  Oct,  27,  /goo.) 

Carriage  of  Livestock — Delay  In  Transportation — Measureof  Dam* 
ages. — In  an  action  against  a  carrier  for  delay  on  its  road  in  the 
transportation  of  cattle,  it  is  proper  to  instruct  the  jury  that,  in 
finding  the  quantum  of  damages,  they  must  confine  themselves  to 
the  difference  in  their  market  value  at  the  point  where  they  were  to 
be  carried  and  sold,  although  defendant's  contract  only  required  it 
to  carry  them  on  its  own  line  and  deliver  them  to  the  connecting 
carrier. 

Sanne  —  Same  —  Dannages  —  Expert  Testimony.  —  The  evidence 
showed  witnesses  to  have  had  ten  years'  experience  in  handling  and 
shipping  cattle,  and  they  were  familiar  with  the  different  grades  of 
stock  and  kept  posted  on  the  value  of  such  cattle  in  certain  markets 
by  consulting  other  stockmen  and  by  reading  market  reports.  Held^ 
that  they  were  competent  to  testify  as  to  the  value  of  cattle  on  a  cer- 
tain day  in  one  of  such  markets,  and  as  to  the  diminution  in  such 
value  caused  by  delay  in  transportation,  where  they  had  personal 
knowledge  of  all  the  essential  facts  in  regard  to  the  cattle. 

Same — Same — Act  of  God. — Defendant  pleaded  that  certain  por^ 
tions  of  its  track  were  rendered  slippery  by  heavy  dew  which  caused 
the  delay.  Held,  that  it  is  the  duty  of  carriers  to  provide  engines  of 
sufficient  weight  and  power  to  overcome  such  an  ordinary  event. 

Vexatious  Appeal^^tatutory  Penalty. — ^Under  sec.  813,  Ind.  T. 
Ann.  St.,  1899,  providing  a  penalty  of  ten  per  cent,  for  a  frivolous  or 
vexatious  appeal,  it  was  the  duty  of  the  court  of  appeals  to  award 
such  penalty,  upon  affirmance  of  judgment  in  the  lower  court. 
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Same — Same — Damages — Interest.* — When  property  is  delivered  by 
a  carrier,  but  shipper  has  sustained  a  loss  by  its  failure  to  deliver 
such  property  within  a  reasonable  time,  interest  on  the  loss  may  be 
allowed  by  the  court  from  the  time  compensation  for  the  loss  is 
demanded. 

Error  by  defendant  to  the  United  States  court  of  appeals 
in  the  Indian  Territory.    Affirmed, 

Clifford  L,  Jackson ^  for  plaintiffs  in  error. 

S.  M.  Porter^  for  defendant  in  error. 

Before  Caldwell,  Sanborn,  and  Thayer,  Circuit  Judges. 

Thayer,  Circuit  Judge.  This  action  was  brought  more 
than  eight  years  ago  by  H.  A.  Truskett,  the  defendant  in 
error,  against  the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany, one  of  the  plaintiffs  in  error,  to  recover  0,^^84,^4^ 
damages  incident  to  an  alleged  unreasonable 
delay  in  the  transportation  of  about  180  bead  of  cattle  from 
Stevens  Station,  in  the  Indian  Territory,  to  Paola,  Kan. 
The  case  did  not  reach  a  trial  in  the  lower  court  until  four 
years  after  the  action  was  instituted,  when  it  resulted  in  a 
verdict  and  judgment  in  favor  of  the  plaintiff  below  for  the 
sum  of  $893.66.  The  assignment  of  errors  is  very  volumi- 
nous, embracing,  as  it  does,  47  specifications  of  error.  But 
many  of  the  specifications  are  not  noticed  in  the  briefs,  and 
no  notice  will  be  taken  by  this  court  of  those  which  have 
been  practically  abandoned  by  failing  to  argue  them. 

In  the  course  of  the  trial  below  there  was  some  controversy 
at  first  as  to  whether  the  cattle  were  shipped  to  Chicago,  111., 
by  way  of  Paola  and  Kansas  City,  in  pursuance  of  a  verbal 
contract  between  the  carrier  and  the  shipper,  or 
from  Stevens  Station,  in  the  Indian  Territory,  stook-Deiayfn 
to  Paola,  in  pursuance  of  a  written  contract.     It  SS^i"'*"®' 
is  conceded  that  the  delay  of  which  complaint 
is  made  occurred  between  the  last-mentioned  points  on  the 
line  of  the  defendant's  road.     Before  the  last -mentioned  con- 
troversy was  determined  by  the  trial  court,  some  evidence 

*See  notes  at  end  of  case. 
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had  been  introduced  tending  to  establish  an  oral  agreement 
for  the  transportation  of  the  cattle  to  Chicago ;  and  some  evi- 
dence had  also  been  introduced  as  to  the  market  value  of  the 
cattle  at  Chicago,  111.,  at  the  time  when  they  should  have 
arrived.  Complaint  is  made  in  the  first  instance  because  the 
plaintiff  below  was  permitted  to  introduce  any  evidence  as  to 
the  market  value  of  the  cattle  in  Chicago.  Before  the  trial 
in  the  lower  court  was  concluded  that  court  ruled  definitely, 
and  so  charged  the  jury,  that  the  cattle  were  in  fact  trans- 
ported by  the  carrier  in  pursuance  of  a  written  contract  bind- 
ing it  to  transport  them  to  Paola,  and  it  accordingly  withdrew 
from  the  consideration  of  the  jury  all  the  evidence  which  had 
been  introduced  tending  to  show  an  oral  agreement  for  the 
transportation  of  the  stock  to  Chicago.  When  it  came  to 
instruct  the  jury  as  to  the  quantum  of  damages,  it  advised 
them  ''that  in  arriving  at  the  amount  of  such  damages  they 
must  not  consider  any  evidence  as  to  the  market  value  of  the 
cattle  at  Chicago,  111.,  unless  they  should  find  from  the  evi- 
dence that  the  cattle  were  to  be  shipped  to  and  sold  only  in 
that  market ;  but  if  the  jury  should  find  from  the  evidence 
that  the  cattle  were  to  be  shipped  to  and  sold  only  in  Kansas 
City,  Missouri,  they  must  confine  themselves  to  the  evidence 
with  reference  to  the  markets  and  value  of  the  cattle  at  that 
place.''  As  heretofore  stated,  the  evidence  clearly  showed 
that  the  delay  in  transporting  the  cattle  of  which  complaint 
was  made  occurred  wholly  on  the  defendant's  line  of  road, 
before  they  had  reached  Paola ;  and  the  theory  of  the  court 
in  giving  the  instruction  aforesaid  appears  to  have  been  that, 
although  the  contract  of  the  carrier  only  called  for  the  trans- 
portation of  the  stock  to  Paola,  yet,  if  there  had  been  unrea- 
sonable delay  in  reaching  the  latter  point,  and  the  carrier 
knew  when  it  received  the  stock  that  the  cattle  were  destined 
to  Chicago,  and  were  to  be  there  sold,  the  market  value  of 
the  stock  at  the  latter  place  at  the  time  they  would  have 
arrived  but  for  the  unreasonable  delay  on  defendant's  road 
might  be  considered  in  assessing  the  damages.  We  are  of 
opinion  that  this  view  of  the  case  was  correct,  and  that  no 
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error  was  committed  in  admitting  testimony  relative  to  the 
value  of  the  cattle  in  Chicago,  inasmuch  as  the  jury  were 
advised  that  such  testimony  must  be  ignored  unless  the  cattle 
were  destined  to  be  sold  in  that  market  only.  There  was 
testimony  in  the  case  which  had  a  strong  tendency  to  prove 
that  the  plaintiff  intended  to  market  his  stock  in  Chicago, 
and  that  the  carrier  was  advised  of  that  fact.  On  the  other 
hand,  there  was  no  testimony  tending  to  show  that  Paola 
was  a  cattle  market,  and  that  the  shipper  expected  to  sell  the 
cattle  at  that  place.  In  view  of  the  evidence,  it  is  obvious 
that  he  either  intended  to  sell  the  cattle  at  Kansas  City  or 
Chicago,  and  the  carrier  was  doubtless  well  advised  of  that 
fact  when  it  received  them  for  transportation.  Under  these  « 
circumstances,  we  think  that  the  trial  court  properly  admitted 
evidence  of  the  market  value  of  the  cattle  both  at  Kansas 
City  and  Chicago,  and  properly  advised  the  jury  that  in 
assessing  the  damages  the  market  value  thereof  should  be 
considered  at  that  place  where  the  shipper  contemplated  sell- 
ing them  when  he  made  the  contract  for  their  transportation. 
If  the  defendant  company  was  guilty  of  an  unreasonable 
delay  in  transporting  cattle  over  its  own  road,  which  it  knew 
were  destined  to  the  Chicago  market,  it  cannot  complain  of 
the  introduction  of  evidence  tending  to  show  what  was  their 
market  value  at  the  latter  place  at  the  time  when  they  would 
have  arrjved  but  for  its  own  neglect. 

The  admissibility  of  the  evidence  in  relation  to  the  market 
value  of  the  cattle  at  Chicago  is  challenged  for  another 
reason;  that  is  to  say,  because  the  plaintiff  below  held  the 
stock  at  Kansas  City  for  one  day  after  its  arrival  at  that  point 
before  forwarding  the  same  to  Chicago.  It  is  said  that  he 
had  no  right  to  detain  the  stock  for  an  unreasonable  length 
of  time  at  an  intermediate  point,  if  he  intended  to  market  the 
stock  at  Chicago,  and  then  charge  the  loss  incident  to  a 
decline  in  prices  to  the  defendant  company.  This  proposition 
may  be  conceded  as  sound  law,  and  so  the  trial  court  instructed 
the  jury,  telling  them,  in  substance,  that,  if  the  plaintiff 
desired  to  market  his  cattle  in  Chicago,  he  had  no  right  to 
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delay  them  in  Kansas  City  in  order  to  test  the  market  there, 
and  then  charge  to  the  defendant  any  fall  in  the  market  price 
at  Chicago  while  the  cattle  were  so  delayed  at  Kansas  City. 
The  fact  seems  to  be  that  owing  to  the  unusual  time  con- 
sumed in  transporting  the  cattle  from  Stevens  Station  to 
Paola,  Kan.,  they  were  very  much  in  need  of  rest,  feed,  and 
water  when  they  reached  Kansas  City,  and  had  to  be  detained 
for  some  time  before  they  could  be  prudently  forwarded  to 
Chicago.  Exactly  how  much  time  was  necessary  to  give 
them  the  needed  rest  and  care  the  evidence  does  not  disclose. 
The  time  consumed  was  not  so  long  as  to  justify  a  court  in 
holding,  as  a  matter  of  law,  that  by  reason  of  the  delay  all 
evidence  as  to  the  decline  in  the  market  value  of  cattle  at 
Chicago  was  inadmissible.  We  think  that  the  jury  were 
properly  allowed  to  decide  how  far  the  plaintiff  had  disabled 
himself  from  charging  the  defendant  with  the  loss  incident 
to  the  decline  in  the  market  price  of  cattle  at  Chicago  by  the 
length  of  time  the  stock  had  been  detained  at  Kansas 
City. 

It  is  next  urged  that  neither  the  plaintiff  below  nor  his 
brother  should  have  been  permitted  to  testify  as  to  the  market 
value  of  the  cattle  either  at  Kansas  City  or  Chicago.  This 
8«me-4«ma-  objectiou  is  fouuded  upon  the  assumption  that 
SSSSriiti-  they  were  not  sufficiently  acquainted  with  the 
™**"^"  value  of  cattle  at  either  of  those  places,  or  the 

condition  of  the  market  thereat,  to  express  an  opinion  as 
experts.  We  are  not  able,  however,  to  assent  to  this  prop- 
osition. These  witnesses,  according  to  the  testimony,  had 
had  fully  10  years'  experience  in  handling  and  shipping  cattle. 
They  had  shipped  cattle  repeatedly  during  that  period  to 
the  Kansas  City  market,  and  were  familiar  with  the  differ- 
ent grades  of  cattle,  and  had  made  it  their  business,  like 
other  stockmen,  to  keep  themselves  posted  as  to  the  value 
of  different  grades  of  cattle  by  consulting  the  market  reports 
and  conferring  with  commission  men  who  were  engaged  in 
buying  and  selling  stock  in  each  of  the  aforesaid  markets. 
They  had  far  more  knowledge  concerning  the  value  of  cattle 


Am  &  Eng  CARRIERS  OF  FREIGHT  623 

RCas 

Missouri,  etc.,  Ry.  Co.  v,  Truskett 

than  is  possessed  by  the  average  individual,  and  for  that 
reason  they  were  entitled  to  express  an  opinion  on  the  various 
points  concerning  which  they  were  interrogated,  namely,  as 
to  the  market  value  of  such  stock  as  theirs  on  various  days 
in  July,  1892,  after  it  was  shipped,  and  as  to  the  extent  to 
which  their  cattle  had  shrunk  in  weight  and  value  as  a  result 
of  hard  usage  on  the  train,  and  also  as  a  result  of  the  unusual 
delay  in  transporting  them.  The  cross-examination  which 
these  witnesses  underwent  to  demonstrate  their  incompetency 
to  testify  on  these  points  did  not,  in  our  judgment,  establish 
their  incompetency,  but,  at  most ,  only  tended  to  detract  some- 
what from  the  weight  which  should  be  accorded  to  their 
statements. 

Some  testimony  was  adduced  in  the  course  of  the  trial 
which  tended  to  show  that  during  the  night  following  the 
receipt  of  the  cattle  the  defendant's  track  between  Stevens 
Station  and  Paola,  Kan.,  was  rendered  slippery 
by  a  heavy  dew,  which  impeded  the  movement  5S?5^ISJl*" 
of  the  train,  and  occasioned  the  delay  of  which 
the  plaintiff  complains.  On  the  strength  of  this  testimony 
the  defendant  company  asked  the  court  to  declare  that  if  the 
train  was  delayed  by  a  heavy  dew,  and  the  jury  so  found, 
there  could  be  no  recovery.  Error  is  assigned  because  of 
the  refusal  of  this  instruction.  We  apprehend,  however, 
that  a  common  carrier  of  freight  or  passengers  is  bound  to 
provide  engines  of  sufficient  weight  and  power  to  overcome 
the  effects  of  a  heavy  dew,  and  that,  if  an  unreasonable  delay 
in  the  transportation  of  property  or  persons  ensues  from  such 
an  ordinary  event  as  the  fall  of  a  heavy  dew,  it  cannot  shield 
itself  from  liability  by  the  plea  that  its  default  was  attribu- 
table to  an  act  of  God.  A  carrier  must  exercise  enough  dili- 
gence to  overcome  the  effects  of  a  dew  falling  upon  its  track, 
no  matter  how  heavy  the  precipitation  may  be.  It  is  only 
one  of  those  ordinary  manifestations  of  the  power  of  nature 
against  the  effects  of  which  human  foresight  may  and  should 
provide. 

It  is  finally  claimed  that  an  error  was  committed  by  the 
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trial  court  in  allowing  interest  on  the  amount  of  the  recovery 
from  August  3,  1892,  which,  as  we  infer,  was  the  date  when 
a  claim  for  damage  was  preferred,  and  that  the  court  of 
appeals  in  the  Indian  Territory  erred  in  adding  a  pen- 
alty of  10  per  cent,  upon  the  theory  that  the  appeal 
was  frivolous  or  vexatious.  Concerning  the  penalty  that 
was  imposed  by  the  court  of  appeals,  it  is  quite  suffi- 
cient to  say  that  it  was  incumbent  on  that  court  to  award 
the  penalty  on  the  affirmance  of  the  judgment  below, 
by  virtue  of  section  1311,  Mansf.  Dig.  (section  813,  Ind.  T. 
Ann.  St.  1899),  as  this  court  held  in  Railroad  Co.  v.  Elliott 
(C.  C.  A.),  102  Fed.  96.  And,  concerning  the  allowance  of 
interest  by  the  trial  court,  it  is  to  be  observed  that,  as  this 
action  was  brought  to  recover  damages  for  a  breach  of  the 
implied  contract  of  the  carrier  to  transport  the  cattle  over  its 
road  with  reasonable  celerity,  we  perceive  no  reason  why  the 
actual  loss  which  was  sustained  by  the  shipper  as  far  back 
as  July,  1892,  should  not  bear  interest  from  the  date  when 
the  claim  for  damage  was  preferred.  Nothing  short  of  the 
actual  amount  of  such  loss,  and  interest  thereon  from  the  time 
it  was  demanded,  will  fully  compensate  the  shipper  for  the 
breach  of  the  agreement,  and  he  is  entitled  to  full  compensa- 
tion. In  an  action  against  a  common  carrier  for  failure  to 
transport  property  in  accordance  with  its  contract,  the  gen- 
eral rule  is  to  allow  as  damages  the  value  of  the 
AppS^^tatu-  property,  with  interest  upon  such  value  from 
^   "  the  time  when  it  should  have  been  delivered,  if 

it  is  not  delivered  at  all.  Railroad  Co.  v.  Bstill,  147  U.  S. 
599,  622,  13  Sup.  Ct.  444,  37  .L.  Ed.  292,  and  ca^es  there 
cited.     When  the  property  is  delivered  by  the  carrier,  but  a 

loss  has  ensued  to  the  shipper  from  a  failure 
SSS^S?*"  to  deliver  it  within  a  reasonable  time,  no  reason 
Interest.  .^  perceived  why  interest  on  the    amount  of 

the  loss  may  not  also  be  allowed  from  the  time  com'- 
pensation  for  the  loss  is  demanded.  In  actions  of  pure 
tort,  which  do  not  sound  in  contract,  as  where  the  prop- 
erty of  a  third  party  is  destroyed  or  injured  through  the  negli- 
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gence  of  a  carrier,  the  usual  practice  is,  as  this  court  said  in 
Eddy  V.  Lafayette,  4  U.  S-  App.  247,  252,  1  C.  C.  A.  441,49 
Fed.  807,  to  leave  the  allowance  of  interest 'on  the  damages 
which  may  be  assessed  to  the  sound  discretion  of  the  jury. 
But,  as  the  case  at  bar  is  founded  upon  a  breach  of  contract, 
it  may  well  be  distinguished  from  the  case  last  cited. 

No  other  questions  have  been  argued  in  behalf  of  the  plain- 
tiff in  error  which  we  deem  it  profitable  to  discuss.  The  case 
was  tried  somewhat  irregularly,  but  all  of  the  irregularities 
appear  to  have  been  waived  by  the  action  of  the  parties,  and 
it  is  too  late  to  challenge  them  in  this  court.  Finding  no 
error  in  the  record,  the  judgment  below  is  affirmed. 


NOTBS. 

Carriage  of  Freight — Allowance  of  Interest  in  Actions  against 
Carriers. — It  seems  to  be  settled  by  the  later  authorities  that  in 
actions  against  carriers  of  freight,  interest  may  be  recovered  on  the 
amount  of  damages  assessed. 

United StaUs.— yiobile,  etc.,  R.  Co.  v.  Jurey,  111  U.  S.  5S4  ;  Westray 
V.  The  Miletus,  Fed.  Cas.  No.  174,461 ;  New  York,  etc.,  R.  Co.  v. 
B^stiU,  147  U.  S.  591 ;  Woodward  v.  lUinois  Cent.  R.  Co.,  1  Biss.  (U.  S.) 
403. 

Arkansas, — St.  lK>uis,  etc.,  R.  Co.  v,  Phelps,  46  Ark.  485. 

Georgia. — Bast  Tennessee,  etc.,  R.  Co.  v,  Johnson,  85  6a.  497. 

Iowa. — ^Robinson  v.  Merchants'  Despatch  Transp.  Co.,  45  Iowa 
470 ;  Cobb  v.  Illinois  Cent.  R.  Co.,  38  Iowa  601. 

Louisiana. — Murrell  v,  Dizey,  14  La.  Ann.  298. 

In  an  action  against  a  carrier  for  loss  of  goods,  plaintiff  is  entitled 
to  interest  on  the  amount  recovered  from  date  of  judicial  demand. 
CUnes  V.  B'risbee  (Lra.),  5  Rob.  192. 

Massachusetts. — Cushing  v.  Wells,  98  Mass.  550 ;  Spring  v.  Haskell, 
4  Allen  (Mass.)  112. 

Minnesota. — Cowley  v.  Davidson,  13  Minn.  92. 

Mississippi.— IMinois  Cent.  R.  Co.  v.  Haynes,  30  Am.  &  Eng.  R. 
(.^as.  oo. 

In  this  case  it  was  held  where  a  carrier  of  live  stock  is  sued 
for  a  failure  to  deliver  them  within  a  reasonable  time,  it  is  proper  to 
instruct  the  jury  that  plaintiff  is  entitled  to  interest  from  the  date 
of  the  breach  of  the  contract,  if  the  suit  be  considered  as  one  for 
breach  of  contract,  or  from  the  date  of  the  injury,  if  the  action  is 

19  (n  S)  A  &  E  R  Cas— 40 
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viewed  as  one  in  tort.    Illinois  C.  R.  Co.  v,  Haynes,  30  Am.  &  Bn^. 
R.  Cas.  38,  64  Miss.  604, 1  So.  Rep.  765. 

Ohio,— ^ri^  R.  Co.  v,  Irockwood,  28  Ohio  St.  358, 14  Am.  Ry.  Rep. 
143. 

South  Carolina. — Kyle  v.  Lraurens  R.  Co.  (S.  Car.),  10  Rich.  Lraw 
382,  70  Am.  Dec.  231.  In  this  case  the  court  said,  in  delivering-  its 
opinion :  **The  cotton  lost  was  a  cash  article  at  the  place  of  delivery ; 
its  value  was  estimated  on  a  cash  sale,  so  that  the  plaintiffs*  loss 
was,  respectively,  as  of  so  much  cash  ;  hence  interest  must  be  charg^ed 
against  the  carrier  by  whom  the  loss  was  occasioned.  I  regard  a 
carrier  in  the  light  of  an  insurer  against  everything  except  the  act 
of  God  and  the  enemies  of  the  country.  In  2  Phillips  on  Ins.  750, 
751,  we  are  told  the  practice  is  to  allow  interest  against  the  insurers 
on  the  loss  from  the  time  of  abandonment,  or  perhaps,  more  properly 
speaking,  from  notice  of  the  abandonment,  and  demand  of  payment, 
or  after  the  expiration  limited  by  the  policy  for  payment  to  be  made.'* 

7>;raj.— Rio  Grande  R.  Co.  v.  Cross,  5  Tex.  Civ.  App.  454,  23  S. 
W.  Rep.  529;  Fort  Worth,  etc.,  R.  Co.  v,  Greathouse,  82  Tex.  104  ; 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Ball,  80  Tex.  602,  16  S.  W.  Rep.  441 ; 
Galveston,  H.  &  S.  A.  Ry.  Co.  v,  Johnson  (Tex.),  19  S.  W.  Rep.  862 ; 
Gulf,  etc.,  R.  Co.  V,  McCarty,  82  Tex.  608. 

In  Houston  &  Texas  Cent.  R.  R.  Co.,  62  Tex.  209,  21  Am.  A  Ens:. 
R.  Cas.  126,  it  was  held  where  a  common  carrier  fails  to  transport 
produce  destined  for  market  and  received  by  him,  in   the  condition 
in  which  he  receives  it  and  without  unnecessary  delay,  the  owner  is 
entitled,  among  other  elements  of  damage,  by  way  of  indemnity,  to 
eight  per  cent,  interest  on  the  value  of  the  commodity  from  the  time 
it  should  have  been  delivered  at  its  market  destination  by  the  carrier. 
The  fact  that  the  owner  was  paying  interest  on  a  debt  which  the  pro- 
duce shipped  was  intended  to  satisfy  neither  adds  to  his  right  to 
recover  interest  for  the  delay  nor  enlarges  the  liability  of  the  carrier. 
And  the    court    said :    *'We    are    of    the    opinion    that,    in     cases 
like  this,    the  true  measure  of   damages   will  include  interest,   as 
matter  of  law,  and  upon  this   subject  the  following  authorities  in 
addition  to  those  before  cited  may  be  profitably  consulted :  Cowley 
V,  Davidson,  13  Minn.  93  ;  Spring  v.  Haskell,  4  Allen   113  ;  Cushing* 
r.  Wells,  Fargo  &  Co.,  98  Mass.  550;  Dana  v.  Fiedler,  12  N.  Y.  40 ; 
Andrews  v,  Durant,  18  N,  Y.  502 ;  McCormick  v.  Penu.  C.  R.  R.  Co., 
49  N.  Y.  315 ;  Maguire  v,  Dinsmore,  62  N.  Y.  45 ;  Robinson  et  al,  v. 
Merchants*  D.  T.  Co.,  45  Iowa  475  ;  Chapman  et  al,  v.  Chicago  A  N. 
W.  Ry.  Co.,  26  Wis.  304 ;  Whitney  et  al,  v,  Chicago  &  N.  W.  Ry.  Co., 
27  Wis.  348;  Mote  v,  Chicago  &  N.  W.  Ry.   Co.,  27  Iowa  27 ;  Ston- 
denmier  v,  Williamson,  29  Ala.  569  ;  Pitsinowsky  v,  Beardsley,  Hill 
&  Co.,  37  Iowa  15 ;  Whitworth  v.   Hart,  22  Ala.   360;  Parrott  v,  K. 
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A  N.  Y.  Ice  Co.,  46  N.  Y.  369;  Mailler  v.  K.  P.  Line,  61  N.  Y.  316; 
2  Sedgwick  on  Damages,  175,  and  authorities  cited  in  note  a.'' 

Although  there  is  no  pleading  asking  for  interest  in  an  action  by 
a  shipper  to  recover  damages  for  the  negligent  transportation  of 
live  stock,  it  is  proper  for  the  jury  to  allow  interest  on  the  amount 
of  damages  sustained.  Ft.  Worth  &  D.  C.  R.  Co.  v.  Greathouse,  49 
Am.  &  Eng.  R.  Cas.  157,  82  Tex.  104, 17  8.  W.  Rep.  834. 

Vermont,— Bhxm^nihzX  v.  Brainerd,  38  Vt.  402,  91  Am.  Dec.  350 ; 
NeweU  v.  Smith,  49  Vt.  255  ;  I^aurent  v.  Vaughn,  30  Vt.  90. 

Wisconsin, — Chapman  v,  Chicago,  etc.,  R.  Co.,  26  Wis.  295,  7  Am. 
Rep.  81 ;  Whitney  v.  Chicago  &  N.  W.  R.  Co.,  27  Wis.  327,  5  Am.  Ry. 
Rep.  291;  Thomas,  etc.,  Mfg.  Co.  v,  Wabash,  etc.,  R.  Co.,  62  Wis. 
642,  51  Am.  Rep.  725. 

Illinois  Rule.— In  Illinois  C.  R.  Co.  v,  Cobb,  72  111.  148,  it  was  held 
that  interest  can  not  be  recovered  in  an  action  against  a  railroad 
company  for  delay  in  transporting  grain,  unless  its  recovery  is 
authorized  by  statute.  In  this  case,  Chicaf^ro  &  N.  W.  R.  Co.  v,  Ames, 
40  III.  249 ;  Northern  Transp.  Co.  v.  Sellick,  52  111.  249 ;  Chicago  & 
N.  W.  R.  Co.  V.  Schultz,  55  111.  421,  were  distinguished. 

M  issouri  Cases. — It  seems  to  be  impossible  to  reconcile  the  Mis- 
souri decisions  with  one  another.  In  Gray  v,  Missouri  River  Packet 
Co.,  64  Mo.  49,  it  was  held  that  where  live  stock  is  killed  in  the  course 
of  shipment  through  the  gross  negligence  of  the  carrier,  interest  is 
properly  allowed  on  its  value. 

But  the  allowance  of  interest  in  such  cases  is,  to  some  degree, 
within  the  discretion  of  the  court,  and  where  there  has  been  no  neg- 
ligence on  the  carrier's  part,  the  recovery  of  interest  is  not  permitted. 
See  also,  Dunn  v,  Hannibal  &  St.  J.  R.  Co.,  68  Mo.  268. 

In  Padley  v,  Catterlin,  64  Mo.  App.  648,  however,  the  court  seems 
to  be  of  the  opinion  that  it  is  settled  by  these  decisions  that  plaintiff 
in  such  actions  is  entitled  to  recover  interest  on  the  damages  allowed. 

But  in  New  York,  L.  E.  &  W.  R.  Co.  v,  Estill,  147  U.  S.  591,  13 
Sup.  Ct.  Rep.  444,  it  was  held  that  under  the  statute  and  decisions  of 
Missouri  it  is  improper  to  allow  interest  on  the  amount  of  damages, 
in  an  action  against  a  carrier  of  live  stock. 

New  York  Doctrine. — Neither  do  the  New  York  decisions  seem  to 
harmonize  with  each  other.  While  Sherman  v.  Wells,  28  Barb. 
<N.  Y.)  403,  apparently  supports  the  general  rule,  in  Block  v,  Camden 
A  A.  R.  &  Transp.  Co.  (N.  Y.),  45  Barb.  40,  it  was  held  that  whether 
interest  should  be  allowed  on  damages  for  injury  to  cattle  in  trans- 
portation through  the  negligence  of  the  carrier,  was  a  matter  within 
the  discretion  of  the  jury. 

And  in  Wilson  v.  City  of  Troy,  135  N.  Y.  %,  it  is  held  that  where  the 
value  of  property  is  diminished  by  an  injury  wrongfully  inflicted,  the 
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jury  may,  in  thair  discretion,  give  interest  on  the  amount  by  which 
the  value  is  diminished  from  the  time  of  the  injury,  the  court  sayingf, 
in  its  opinion :  *'That  where  the  value  of  property  is  diminished  by  an 
injury  wrongfully  inflicted,  the  jury  may,  in  their  discretion,  g'ive 
interest  on  the  amount  by  which  the  value  is  diminished  from  the 
time  of  the  injury.  That  is  the  rule  laid  down  in  the  elementary  t>ooks 
and  sustained  by  the  adjudged  cases :  1  Sedgwick  on  Damages,  8th 
Ed.,  sees.  317,  320;  Walrath  v.  Redfield,  18  N.  Y.  457,  462;  Mairs  v. 
Manhattan  R.  E.  Ass*n,  89  N.  Y.  498;  Duryee  v.  Mayor,  etc.,  96  N. 
Y.  477,  499;  Home  Ins.  Co.  v.  Pennsylvania  R.  R.  Co.,  11  Hun  182, 
188;  Moore  v.  New  York,  etc.,  R.  R.  Co.,  126  N.  Y.  671;  Pennsyl- 
vania, etc.,  R.  R.  Co.  V,  2^iemer,  124  Pa.  St.  560." 

In  McCormick  v,  Pennsylvania  Cent.  R.  Co.,  49  N.  Y.  303,  it  was 
held  that  in  an  action  against  a  carrier  for  the  wrongful  conversion 
of  goods,  plaintiff  is  entitled  to  interest  on  the  amount  recovered. 

Pennsylvania. — In  I^ucesco  Oil  Co.  v.  Pennsylvania  R.  Co.,  2  Pittsb. 
(Pa.)  477,  it  was  held  that  where  goods  are  lost  while  in  carrier* » 
hands,  legal  interest  may  be  allowed  upon  their  value  from  the  time 
that  they  should  have  been  delivered. 

Carriage  of  Freight— Gross  Negligence. — In  some  actions  against 
carriers  of  freight,  interest  on  the  amount  of  damage  found  has  l>een 
allowed  as  punitive  damages,  because  there  was  gross  negligence  on 
the  part  of  the  carrier.  Insurance  Co.  of  North  America  v.  St. 
I^uis,  I.  M.  &  S.  R.  Co.  (C.  C),  9  Fed.  811 ;  Gray  v.  Missouri  R. 
Packet  Co.,  64  Mo.  47;  Dunn  v.  Hannibal  &  St.  J.  R.  Co.,  68  Mo.  268 ; 
Richmond  v,  Bronson,  5  Den.  (N.  Y.)  55;  Armory  v,  McGregor,  15 
Johns.  (N.  Y.)  24,  8  Am.  Dec.  205;  Irakeman  v,  Grinnell,  5  Bosw. 
(N.  Y.)  625 ;  Fowler  v,  Davenport,  21  Tex.  635 ;  Texas,  etc,  R.  Co.  v. 
Martin,  2  Tex.  App.  Civ.  Cas.  §  342 ;  Wolfe  v.  I^acy,  30  Tex.  349. 


Hanbr 

V. 
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{Supreme  Court  of  Idaho ^  Nov.  20^  1900,) 

Negligence — Pleading  and  Proof. — ^Where  the  complaint  allege* 
negligence  only  in  the  running,  managing,  and  operating  a  locomo- 
tive and  train  of  cars,  the  right  of  recovery  is  limited  to  the  negli- 
gence alleged.  As  the  well-settled  rule  is,  the  evidence  must  be 
confined  to  the  issues  made  by  the  pleadings. 
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Directing  Verdict. — Where  there  is  no  evidence  to  establish  the 
material  issues  of  the  complaint,  the  court,  on  motion  of  the  defend- 
ant, ought  to  instruct  the  jury  to  return  a  verdict  for  the  defendant. 

Pleading  and  Proof. — ^Evidence  ought  not  to  be  admitted  of  facts 
not  put  in  issue  by  the  pleadings. 

Contributory  Negligence — Pleading  and  Burden  of  Proof.* — Under 
the  rule  laid  down  in  Minty  v.  Railway  Co.,  21  Pac.  660,  2  Idaho  437, 
4  i:,.  R.  A.  409,  Rumpel  v.  Railway  Co.  (Idaho),  35  Pac.  702, 22  Lr.  R.  A. 
725,  and  Railway  Co.  v.  Holt  (Idaho),  40  Pac.  56,  it  was  error  for  the 
court  to  instruct  the  jury  that  the  burden  of  proof  was  upon  the 
defendant  to  establish  contributory  negligence  on  the  part  of  plain- 
tiff, as  the  plaintiif  must  allege  and  prove  that  the  damage  occurred 
without  contributory  negligence  on  his  part. 

Damages — Interest — Pleading. — ^When  no  interest  is  demanded  in 
the  complaint,  it  is  error  to  instruct  the  jury  to  return  a  verdict  for 
interest. 

(Syllabus  by  the  Court.) 

Appbal  by  defendant  from  Nez  Perce  county  district  court. 
/Reversed. 

James  E,  Babb^  Stephens  &  Burns  ^  and  Ellis  T.  White, 
for  appellant. 

Thomas  Mullen,  for  respondent. 

Sui^LiVAN,  J.  This  suit  was  brought  to  recover  the  value 
of  a  Jersey  cow  alleged  to  have  been  killed  by  the  appellant 
because  of  the  negligent  and  careless  running  of  a  locomo- 
tive and  train  of  cars.  The  complaint  alleges  that  said  cow 
casually  and  without  the  fault  of  plaintiff  strayed  in  and 
upon  the  track  and  grounds  occupied  by  the  railroad  of  de- 
fendant, about  two  miles  east  of  the  city  of  Lewiston,  upon 
what  is  known  as  the  ''Delsol  Land."  The  complaint  fur- 
ther alleges  as  the  ground  of  the  liability  of  the  defendant 
that  defendant,  "not  regarding  its  duty,  so  negligently  and 
carelessly  ran,  managed,  and  operated  its  said  locomotives, 

*As  to  necessity  of  negativing  contributory  negligence,  see  Bros- 
lin  V,  Kansas  City,  M.  &  B.  R.  Co.  (Ala.),  9  Am.  &  Eng.  R.  Cas.,  N. 
S.,  99,  ^n6.  foot-note,  100. 

As  to  burden  of  proving  contributory  negligence,  see  Cox  v,  Nor- 
folk &  C.  R.  Co.  (N.  Car.),  12  Am.  &  Kng.  R.  Cas.,  N.  S.,  390,  and 
foot-note,  391. 
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trains,  and  cars  that  the  same  ran  against  and  over  the  said 
cow  and  killed  the  same."  The  amended  answer  of  defend- 
ant puts  in  issue  the  allegations  of  the  complaint.  The  case 
was  tried  by  the  court  with  a  jury,  and  verdict  and  judg- 
ment was  entered  in  favor  of  the  plaintiff.  This  appeal  is 
from  the  judgment,  and  was  taken  within  60  days  after  the 
entry  thereof. 

The  evidence  of  the  plaintiff  shows  the  ownership  and 
value  of  the  cow;  that  on  the  morning  of  the  30th  of  Sep- 
tember, 1898,  the  cow  left  home  before  she  had  been  milked. 
Children  were  sent  to  find  her,  and  found  her  lying  near  the 
railroad  track,  in  a  badly-bruised  and  helpless  condition. 
The  only  eyewitness  to  the  striking  of  the  cow  by  appellant's 
locomotive,  who  testified  in  the  case,  was  George  A.  King, 
the  fireman  on  said  locomotive.  None  of  plaintiff's  witnesses 
saw  the  accident,  and  they  knew  nothing  of  it,  except  that 
the  animal  was  found  in  a  helpless  condition  near  the  rail- 
road track.  The  testimony  of  said  King,  which  was  uncon- 
tradicted or  unimpeached,  is  to  the  effect  that  the  train  of 
cars  referred  to  consisted  of  21  cars,  and  that  the  train  was 
running  at  a  speed  of  about  25  miles  an  hour  when  the  cow 
was  first  seen ;  that  she  came  upon  the  track  from  the  south 
side,  from  behind  a  line  of  trees  and  brush;  that  it  was 
impossible  to  see  her  before  she  came  out  from  behind  the 
brush;  that  she  came  running  out  from  behind  the  brush, 
and  very  suddenly  ran  upon  the  track ;  that  the  train  was 
within  300  feet  of  her  at  the  time  it  was  first  possible  to  see 
her.  It  is  shown  that  the  track  was  substantially  straight 
for  some  distance  in  the  direction  from  which  the  train  was 
coming,  before  reaching  the  point  where  the  cow  was  struck^ 
and  that  the  trees  and  brush  stood  so  close  to  the  track  as  to 
preclude  possibility  of  seeing  the  cow  until  she  ran  out  from 
behind  them  and  rushed  upon  the  track.  The  rules  of  the 
company  permitted  said  train  to  run  30  miles  an  hour,  and 
at  the  time  said  cow  was  first  seen  the  train  was  running 
about  25  miles  per  hour.     It  is  also  shown  that  as  soon  as 
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the  cow  was  seen  the  whistle  was  blown,  and  an  emeri^ncy 
application  of  brakes  made,  to  stop  the  train.  It  is  also 
shown  that  it  was  impossible  to  stop  the  train  after  the  cow 
was  seen  before  the  train  struck  her,  and  that  when  the  cow 
was  struck  the  speed  of  the  train  had  been  reduced  to  about 
10  or  12  miles  an  hour.  The  testimony  shows  that  the  cow 
was  allowed  to  run  at  lu,rge  on  the  public  his:hway  and  else- 
where, without  any  attention,  from  the  time  she  was  turned 
out  in  the  mornins:  until  she  was  g^otten  up  in  the  evening, 
and  that  the  plaintiff  had  full  knowledge  of  the  existence  of 
the  railroad  track  and  the  running  of  trains  over  the  same  in 
the  vicinity  where  the  cow  was  permitted  to  run  at  large. 

Seven  errors  are  assigned,  six  of  which  refer  to  the 
instructions  given  and  refused  by  the  court,  and  one  to  the 
admission  of  certain  evidence,  and  a  refusal  to  strike  such' 
evidence  out  after  it  was  let  in.  It  is  above 
shown  that  the  plaintiff  seeks  to  recover  for  ^S^Sirand 
the  negligent  and  careless  killing  of  a  cow,  and 
the  complaint  charges  negligence  only  in  running,  managing, 
and  operating  a  locomotive  and  train  of  cars.  The  right  to 
recover  is  limited  to  the  negligence  alleged.  The  court 
admitted,  over  the  objection  of  appellant,  evidence  tending 
to  prove  that  appellant  had  not  fenced  its  track  at  the  point 
where  the  cow  was  killed,  as  required  by  the  provisions  of 
section  2670,  Rev.  St.  Evidence  was  also  admitted,  over  the 
objection  of  defendant,  that  a  highway  crossed  the  railroad 
track  near  where  the  cow  was  killed, — all  of  which  is  assigned 
as  error.  As  the  negligence  alleged  in  the  complaint  con- 
sisted of  the  running,  managing,  and  operating  its  locomotive 
and  train,  the  right  to  recover  is  limited  to  the  negligence 
alleged  in  the  complaint,  and  cannot,  without  amending  the 
complaint,  be  shifted  to  negligence  in  fencing  its  track,  or 
failure  to  ring  the  bell  and  sound  the  whistle  at  points  where 
public  highways  cross  the  track. 

At  the  close  of  all  of  the  evidence  the  appellant  moved  the 
court  to  instruct  the  jury  to  return  a  verdict  for  the  appellant. 
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which  motion  was  denied.    The  denial  of  said  motion  is 

assifi:ned  as  error.  We  have  carefully  examined 
vmSl^  the  evidence,   and    find    no    proof    whatever 

sustaining  the  allegation  of  the  complaint  to 
the  effect  that  said  cow  was  killed  by  the  negligent  and 
careless  running  of  appellant's  locomotive  and  train  of  cars. 

The  right  to  recover  in  this  suit  is  predicated 
SSS^"^       upon  the  issues  made  by  the  pleadings,  and 

must  be  confined  to  those  issues.  No  issue  was 
made  as  to  whether  the  killing  of  the  cow  occurred  because  pf 
appellant's  failure  to  fence  its  track,  or  because  of  a  failure 
to  ring  the  bell  or  sound  the  whistle  at  public  highway 
crossings,  as  required  by  law,  and  it  is  prejudical  error  to 
admit  evidence  upon  said  two  points. 

The  court  instructed  the  jury  that  the  burden  of  proof  was 
upon  the  defendant  to  establish  contributory  negligence  on 
the  part  of  plaintiff,  which  instruction  is  assigned  as  error. 

In  Minty  v.  Railway  Co.,  2  Idaho  437,  21  Pac. 

Contributory  ^--        .    _       -.       -       ^^_  ..       »    « 

puSdSSS^       660,  4  L.  R.  A.  409,  our   territorial  supreme 
f^^^  court  held  that  one  seeking  to  recover  for  an 

injury  takes  the  burden  upon  himself  of  estab- 
lishing negligence  on  the  part  of  the  defendant,  and  due  care 
on  plaintiff's  part.  The  rule  there  laid  down  has  been  fol- 
lowed by  this  court  in  Rumpel  v.  Railway  Co.,  35  Pac.  702 , 
22  L.  R.  A.  725,  and  Railway  Co.  v.  Holt,  40  Pac.  56.  The 
rule  laid  down  in  those  cases  is  upon  the  theory  that,  as  plain- 
tiff cannot  recover  if  he  is  guilty  of  contributory  negligence, 
he  must  allege  and  show  that  the  damage  occurred  without 
fault  on  his  part.  Under  the  rule  established  in  said  cited 
cases,  the  giving  of  the  instruction  referred  to  was  error. 

As  interest  on  the  value  of  the  cow  was  not  claimed  by  the 
plaintiff  in  her  complaint,  it  was  error  to  instruct  the  jury,  if 
they  found  for  the  plaintiff,  to  return  a  verdict  for  interest. 

However,  the  giving  of  said  instruction  was  not 
Mt^^CSd^f*^  prejudicial  error,   as  no  judgment  was  entered 

for  interest. 
The  court  erred  in  refusing  to  instruct  the  jury  at  the  close 
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of  the  evidence  to  brins:  in  a  verdict  for  the  defendant.  That 
beinfr  true,  it  also  erred  in  submitting  to  the  jury  the  question 
whether  the  train  could  have  been  stopped,  with  the  exercise 
of  ordinary  care,  after  the  presence  of  the  animal  was  discov- 
ered on  or  near  the  track,  and  before  it  was  struck.  All  of 
the  evidence  clearly  shows  that  it  could  not  have  been 
stopped.  The  judgment  is  reversed  and  the  case  remanded, 
with  costs  of  this  appeal  in  favor  of  appellant. 

Huston,  C.  J.,  concurs,  and  Quarlbs,  J.,  concurs  in  con- 
clusion reached. 

QuARi^KS,  J.  I  concur  in  the  conclusion  reached  in  this 
case,  but  am  unable  to  concur  in  all  of  the  views  expressed. 
I  believe  with  my  associates  that  under  the  provisions  of  our 
Code  the  actual  elements  upon  which  damages  are  recovered 
in  a  case  of  this  kind  should  be  pleaded  in  the  complaint. 
The  spirit  of  our  Code  and  of  our  practice,  so  far  as  plead- 
ings are  concerned,  is  that  each  party  to  the  action  shall  be 
notified  in  advance  of  the  facts  which  his  adversary  expects 
to  prove  at  the  trial.  This  is  only  fairness  to  both  parties. 
The  opinion  in  this  case  holds  that  the  judgment  and  verdict 
should  be  set  aside  and  a  new  trial  granted  because  at  the 
trial  the  plaintiff  was  permitted  to  prove  facts  showing  negli- 
gence on  the  part  of  the  defendant,  without  those  facts  having 
been  pleaded  in  the  complaint,  thus  giving  the  defendant  no 
notice  that  evidence  would  be  introduced  to  prove  such  facts. 
That  course  was  manifestly  unfair  to  the  defendant.  Thus 
far  I  concur  in  the  majority  opinion.  But  I  am  unable  to 
give  my  assent  to  the  proposition  that,  before  the  plaintiff 
can  recover  damages  based  upon  the  negligence  of  the  defend- 
ant, he  must  allege  and  prove  that  he  is  not  guilty  of  con- 
tributory negligence.  The  great  weight  of  authority  is  against 
this  rule.  The  great  weight  of  authority  is  to  the  effect  that 
contributory  negligence  upon  the  part  of  the  plaintiff  is  a 
defense,  and  must  be  pleaded  by  the  defendant  as  a  defense, 
and  that  the  burden  of  proving  contributory  negligence  is 
upon  the  defendant.     To  my  mind,  this  is  the  correct  rule. 
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Under  this  mle  the  defendant,  in  its  answer  in  this  case,  if  it 
relies  upon  specific  acts  constituting:  contributory  nefi:ligence 
upon  the  part  of  the  plaintiff,  would  have  to  plead 
those  acts  in  its  answer,  and  thus  notify  the  plain- 
tiff, in  advance  of  the  trial,  of  the  facts  it  expected 
to  prove  showing:  contributory  ne£:ligence,  thus  giving 
to  the  plaintiff  the  opportunity  to  meet  such  defense. 
This  rule  is  fair  to  the  plaintiff,  and  in  accord  with  the  spirit  of 
our  Code.  But  the  rule  enunciated  in  the  majority  opinion,  to 
the  effect  that  the  plaintiff  must  alleg^e  and  prove  a  negBL- 
tive,  and  that  the  burden  of  proving  such  negligence,  to  wit, 
"that  the  plaintiff  has  not  been  guilty  of  contributory  negli- 
gence," is  upon  the  plaintiff,  virtually  makes  it  unnecessary 
for  the  defendant  to  say  anything  in  its  answer  about  con- 
tributory negligence,  and  leaves  the  door  wide  open  for  the 
defendant  at  the  trial  to  prove  facts  showing  contributory 
negligence  on  the  part  of  the  plaintiff,  without  the  plaintiff 
having  had  any  notice  whatever  that  such  facts  would  be 
put  In  proof  or  in  issue  at  the  trial.  The  rule  to  which  I 
cannot  assent,  believing  it  to  be  erroneous,  was  adopted  by 
the  territorial  predecessor  of  this  court,  and  I  think  has  been 
inconsiderately  followed  through  deference  to  the  territorial 
supreme  court.  I  think  it  would  be  the  proper  thing  to 
overrule  the  decisions  of  this  court  touching  the  rule  under 
consideration,  and  carry  out  fully  the  manifest  intent  and 
spirit  of  our  Code,  so  far  as  making  up  the  issues  between 
parties  to  an  action,  in  their  pleadings,  is  concerned. 


Wisconsin,  Minnesota,  &  Pacific  Raii^road  Company 

V. 

Jacobson. 

{Supreme  Court  of  the  United  States^  December  lo,  1900,) 

Constitutional  Law— Statute  Requiring  Track  Connections  at 
Railroad  Intersections.— Chapter  91  of  the  General  l^aws  of  Minne- 
sota of  1895  is  not  unconstitutional  as  a  regulation  of  interstate  com- 
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xnerce,  in  requiring  railroad  companies  to  put  in  connecting  switches 
at  the  intersections  of  their  roads,  to  facilitate  the  transfer  of  cars 
and  traffic  from  one  road  to  the  other. 

Same — Same. — The  enforcement  of  such  statute,  although  it  may 
require  of  the  railroad  company  affected  the  exercise  of  the  power 
of  eminent  domain,  and  may  result  in  some,  comparatively  speaking, 
small  expense,  will  not  deprive  the  company  of  its  property  without 
due  process  of  law,  if  it  is  reasonably  necessary  for  the  accommoda- 
tion of  the  public,  and  will  not,  regard  being  had  to  the  circum- 
stances, unduly,  unfairly,  or  improperly  affect  the  pecuniary  rights 
or  interests  of  the  company. 

Krror  by  defendant  to  the  state  of  Minnesota  supreme 
court.     Affirmed. 

See  same  case,  71  Minn.  519,  13  Am.  &  Eng.  R.  Cas.  228, 
40  L.  R.  A.  389,  74  N.  W.  893. 

Statement  by  Mr.  Justicb  Pbceham  : 

This  case  comes  here  by  writ  of  error  to  the  supreme  court 
of  Minnesota  to  review  the  judgment  of  that  court  affirming 
the  judgment  of  the  district  court,  directing  the  plaintiff  in 
error  and  the  Willmar  &  Sioux  Palls  Railway  Company  to 
make  track  connections  with  each  other  at  Hanley  Palls,  in 
the  state  of  Minnesota,  where  their  respective  tracks  intersect. 

The  proceeding  was  duly  commenced  by  the  defendant  in 
error,  pursuant  to  the  provisions  of  chapter  91  of  the  General 
Laws  of  Minnesota  of  1895.  The  3d  section,  a  part  of  which 
is  material  to  the  question  reviewed,  is  set  forth  in  the  mar- 
gin.* 

*8ec.  3.  (a)  That  all  common  carriers  subject  to  the  provisions  of 
this  act  shall  provide  at  all  points  of  connection,  crossing*,  or  inter- 
section at  sr^^de,  where  it  is  practicable  and  necessary  for  the  interest 
of  traffic,  ample  facilities  by  track  connections  for  transferring-  any 
cars  used  in  the  regular  business  of  their  respective  lines  of  road  from 
their  lines  or  tracks  to  those  of  any  other  common  carrier  whose  lines 
or  tracks  may  connect  with,  cross  or  intersect  their  own,  and  shall 
provide  equal  and  reasonable  facilities  for  the  interchange  of  cars 
and  traffic  between  their  respective  lines,  and  for  the  receiving-,  for- 
warding*, and  delivering-  of  passengers,  property,  and  cars  to  and 
from  their  several  lines  and  those  of  other  common  carriers  connect- 
ing therewith,  and  shall  not  discriminate  in  their  rates  or  charges 
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In  accordance  with  the  statute,  the  defendant  iii  error  filed 
his  petition  before  the  railroad  commission  of  the  state,  set- 
ting forth  the  grounds  upon  which  he  based  the  request  for 
an  order  directing  the  two  companies  to  make  the  track 
connection  therein  referred  to. 

Both  companies  defended.  The  grounds  of  defense  were 
substantially  alike.  The  plaintiff  in  error  alleged  in  its  an- 
swer, among  other  matters,  that  to  construct  a  connecting  track, 
as  asked  tor  in  the  petition  and  as  provided  for  in  the  statute 
mentioned,  would  require  the  company  to  go  outside  of  its 
right  of  way  and  to  condemn  land  for  that  purpose. 

In  addition,  it  was  urged  that  to  compel  the  companies  to 
make  such  connection  would  violate  the  commerce  clause  and 
also  the  14th  Amendment  of  the  Federal  Constitution  in 
particulars  specially  set  forth,  and  it  was 'claimed  that  the 
statute  was  therefore  void. 

Evidence  was  taken  before  the  commission,  which  finally 
ordered  the  connection  to  be  made.  The  two  companies 
appealed  to  the  district  court,  which  heard  the  case  anew, 
and  then  made  substantially  the  same  order  as  that  made  by 
the  commission. 

The  judgment  of  the  district  court  declared  as  follows : 

"That  it  is  the  duty  of  the  defendants,  the  Wisconsin,  Min- 
nesota, &  Pacific  Railroad  Company  and  the  Willmar  &  Sioux 

between  such  connecting  lines  or  on  freight  coming  over  such  lines ; 
but  this  shall  not  be  construed  as  requiring  any  common  carrier  to 
furnish  for  another  common  carrier  its  tracks,  equipment,  or  terminal 
facilities  without  reasonable  compensation ;  that  each  of  said  connect- 
ing' lines  shall  pay  its  proportionate  share  for  the  building  and  main- 
tenance of  such  tracks  and  switches  as  may  be  necessary  to  famish 
the  transfer  facilities  required  by  this  act,  and  in  case  they  cannot 
agree  on  the  amount  which  each  line  shaU  pay,  then  said  amount  shaU 
upon  application  by  either  party,  be  determined  and  adjusted  by  the 
railroad  and  warehouse  commission,  and  either  party  shall  have  the 
right  to  appeal  from  the  order  of  said  commission  fixing  the  amount 
so  to  be  paid,  to  the  district  court  of  the  county  where  said  transfer 
facilities  are  furnished,  by  serving  a  notice  in  writing  on  the  adverse 
party  within  ten  (10)  days  after  the  making  and  filing  of  such  order 
by  said  commission,  and  upon  the  service  of  such  notice  there  shall  be 
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Palls  Railway  Company,  and  they  should  be  and  are  required 
to  forthwith  provide  at  the  place  of  intersection  of  their  said 
roads  at  said  Hanley  Palls,  ample  facilities  by  track  connec- 
tions for  transferring  any  and  all  cars  used  in  the  regular 
business  of  their  respective  lines  of  road  from  the  line  or 
tracks  of  one  of  said  companies  to  those  of  the  other,  and  to 
forthwith  provide,  at  said  place  of  intersection,  equal  and 
reasonable  facilities  for  the  interchange  of  cars  and  traffic 
between  their  respective  lines,  and  for  the  receiving,  forward- 
ing, and  delivering  property  and  cars  to  and  from  their 
respective  lines." 

Payment  of  the  cost  of  furnishing  this  track  connection  is 
provided  for  in  §  3  (a)  of  the  statute. 

No  evidence  was  offered  on  the  part  of  the  companies  either 
before  the  commission  or  the  district  court.  Reliance  was 
placed  on  the  evidence  offered  upon  the  part  of  the  defendant 
in  error  and  upon  the  admissions  made  in  the  district  court. 

The  following  are  some  of  the  facts  appearing  in  the  record 
herein : 

The  road  of  the  plaintiff  in  error  runs  from  Watertown, 
in  the  state  of  South  Dakota,  near  the  western  boundary  of 
the  state  of  Minnesota,  easterly  to  Morton,  in  the  latter  state, 
where  it  connects  with  the  Minneapolis  &  St.  Louis  Rail- 
road Company,  running  from  Morton  to  Minneapolis,  and 

pending  in  said  district  court  a  civil  action  for  the  adjustment  and 
determination  of  the  amount  to  be  paid  by  each  carrier  for  the  expense 
of  the  building  and  maintenance  of  said  transfer  facilities.  Plead- 
ings shall  l>e  made  and  filed  in  said  action  in  conformity  to  those 
required  by  law  and  rules  of  practice  in  said  court,  and  said  cause  shall 
be  tried  in  the  manner  provided  for  the  trial  of  civil  actions  in  the 
district  courts  of  this  state. 

{fi)  All  railway  companies  doing  business  in  this  state  shall,  upon 
the  demand  of  any  person  or  persons  interested,  or  upon  demand  of 
the  railroad  and  warehouse  commission,  establish  reasonable  joint 
through  rates  for  the  transportation  of  freight  between  points  on  their 
respective  lines  within  this  state. 

Carload  lots  shall  be  transferred  without  unloading  from  the  cars 
in  which  such  shipments  were  first  made,  unless  such  unloading  into 
other  cars  shall  be  done  without  charge  therefor  to  the  shipper  or 
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thereby  constitutes  physically  one  straight  line  of  road  from 
Watertown  to  Minneapolis.  There  is  a  small  station  called 
Hanley  Palls,  in  the  state  of  Minnesota,  on  the  line  of  the 
plaintiff  in  error's  road,  a  short  distance  east  of  Watertown. 
The  plaintiff  in  error  has  a  trackage  contract,  by  virtue  of 
which  it  connects  at  Merriam  Junction,  Minnesota  (a  station 
within  a  few  miles  of  Minneapolis),  with  the  Northwestern 
system,  and  in  that  way  reaches  Sioux  Palls. 

The  Willmar  &  Sioux  Palls  Railway  runs  from  Willmar, 
Minnesota,  some  distance  south  to  Hanley  Palls,  and  thence 
south  to  Sioux  Palls  in  South  Dakota.  This  road  is  operated 
by  the  Great  Northern  Railway  Company. 

It  is  181  miles  from  Hanley  Palls  to  Sioux  City  via  the 
Willmar  &  Sioux  Palls  Railway  and  its  connections,  while 
it  is  380  miles  between  the  two  places  by  way  of  the  Wiscon- 
sin, Minnesota,  &  Pacific  Railroad  and  its  connections,  and 
it  requires  forty -six  to  forty -eight  hours  to  transport  freight 
over  the  latter  road  from  Hanley  Palls  to  Sioux  City,  while 
but  fourteen  hours  are  required  to  transport  it  between  those 
places  by  the  Willmar  &  Sioux  Palls  Railway.  The  tariff 
rates  on  stock  from  Hanley  Palls  to  Sioux  City  are  the  same 
on  both  roads. 

Traffic  originating  on  the  railroad  of  the  plaintiff  in  error 
west  of  Hanley  Palls  and  destined  to  Sioux  City  could,  if 

receiver  of  such  carload  lots,  and  such  transfer  shall  be  made  without 
unreasonable  delay,  under  such  contract  arrangements  as  such  con- 
nectinglcompanies  may  make,  or  under  such  rules  as  the  railroad  and 
warehouse  commission  may  presK^ribe,  as  hereafter  provided  in  this 
act. 

Lress  than  carload  lots  shall  be  transferred  into  the  connecting  rail- 
way cars  at  cost,  which  shall  be  included  in  and  made  a  part  of  the 
joint  rates  adopted  by  such  railway  companies,  or  established  as  pro- 
vided by  this  act.  When  shipments  of  freight  to  be  transported 
between  different  points  within  this  state  are  required  to  be  carried 
by  two  (2)  or  more  railway  companies  operating  connecting  lines, 
such  railway  companies  shall  transport  the  same  at  reasonable  throug^h 
rates,  and  shall  at  all  times  give  the  same  facilities  and  accommoda- 
tions to  local  or  state  traffic  as  they  crive  to  interstate  traffic  over  their 
.lines  of  road. 
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transferred  at  Hanley  Palls  to  the  Willmar  &  Sioux  Palls 
Railway,  be  transported  to  its  destination  by  that  road, 
which  is  200  miles  shorter  than  by  the  road  of  plaintiff  in 
error,  in  from  thirty  to  thirty-five  hoars'  less  time,  provided 
the  transfer  from  the  road  of  the  plaintiff  in  error  to  that  of 
the  Willmar  &  Sioux  Palls  road  could  be  made  at  Hanley 
Palls  in  carloads  without  unloading:  from  the  cars  in  which 
the  shipments  were  first  made.  No  facilities  have  been  pro- 
vided by  either  of  the  companies  for  the  transfer  or  interchange 
of  business  at  Hanley  Palls  and  there  is  no  track  connection 
between  them,  although  they  have  track  connections  and 
transfer  facilities  at  Minneapolis. 

There  is  an  immense  supply  of  wood  along  the  line  of  the 
Great  Northern  system  of  which  the  Willmar  &  Sioux  Palls 
Railway  forms  a  part,  much  larger  than  upon  the  line  of  the 
railroad  of  plaintiff  in  error,  the  wood  on  the  line  of  the  lat- 
ter company  being  scarce  and  becoming  more  so  every  day. 
Citizens  of  towns  west  of  Hanley  Palls  upon  the  line  of  the 
railroad  of  the  plaintiff  in  error  are  purchasers  and  consumers 
of  wood  and  posts,  and  a  connection  and  transfer  facilities  at 
Hanley  Palls  would  cheapen  these  commodities  at  such 
towns.  Taking  the  wood  from  the  Willmar  road  by  trans - 
ierring  the  cars  might  result  in  somewhat  lessening  the  ben  - 
efit  to  the  plaintiff  in  error  of  a  much  longer  haul  of  dearer 
wood  along  its  own  line. 

{c)  In  the  event  that  said  railway  companies  fail  to  establish  through 
joint  rates,  or  fail  to  establish  and  charge  reasonable  rates  for  such 
through  shipments,  or  fail  to  establish  between  themselves  the  rates 
and  terms  upon  which  cars  of  one  company  shall  be  transferred  in  such 
through  shipments  from  the  line  of  one  company  to  the  other  and 
returned,  or  fail  to  provide  for  the  convenient  and  prompt  transfer  of 
such  through  freight  from  the  cars  of  the  receiving  company  to  those 
of  the  connecting  line,  it  shall  be  the  duty  of  the  railroad  and  ware- 
house commission  of  this  state,  and  said  commission  is  hereby  directed, 
upon  the  application  of  any  person  or  persons  interested,  to  estab- 
lish reasonable  joint  rates  for  the  shipment  of  freight  and  cars  over 
any  two  or  more  connecting  lines  of  railroad  in  this  state,  and  to  pre- 
scribe the  reasonable  rules  under  which  any  such  cars  so  transferred 
shall  be  returned ;  and  in  establishing,  changing,  or  revising   any 
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The  farmers  along  the  line  of  the  road  of  the  plaintiff 
in  error,  west  of  Hanley  Palls,  have  heretofore  raised  many 
stock  cattle  which  are  ready  to  be  fed  and  fattened  for  market, 
the  best  market  for  such  cattle  being  Sioux  City,  in  the  state 
of  Iowa,  ''on  account  of  the  supply  of  feed  being  more  plenti- 
ful and  cheaper  at  or  near  Sioux  City,  and  such  stock  can  be 
sold  to  the  best  advantage  in  the  market  having  the  cheapest 
and  best  supply  of  feed."  Making  the  connection  at  Han- 
ley Palls  would  result  in  the  use  of  the  Willmar  road  from 
that  point  to  Sioux  Palls  for  certain  kinds  of  cattle  which 
otherwise  would  probably  not  be  carried  there  and  might  be 
sent  to  the  poorer  market  of  St.  Paul  or  Minneapolis,  and 
thus  give  the  plaintiff  in  error  the  benefit  of  its  long  haul. 
The  result  of  the  continued  lack  of  these  facilities  might  also 
be  that  the  trade  in  that  kind  of  cattle  would  decline  and  be 
extinguished  among  the  people  west  of  Hanley  Palls,  in 
which  event,  while  no  one  would  be  benefited  by  such  want 
of  facilities,  many  would  be  Injured.  At  the  station  at  Han- 
ley Palls  the  tracks  of jthese  respective  roads  intersect  at  grade 
''at  a  point  from  40  to  60  rods  distant  from  the  respective 
depots  of  the  two  companies,  and  in  such  manner  that  it  is 
practicable  for  them  to  provide  ample,  equal,  and  reasonable 
facilities  by  track  connections  for  the  transfer  from  one  of 
said  roads  to  that  of  the  other  of  any  and  all  cars  of  whatso- 

such  rates  they  shall  take  into  consideration  the  average  of  rates 
charged  by  said  railway  companies  operating  such  connecting  lines 
for  joint  interstate  shipments  for  like  distances. 

The  rates  established  by  said  commission  shall  go  into  effect  within 
ten  (10)  days  after  the  same  are  promulgated  by  said  commission,  and 
from  and  after  that  time  the  schedule  of  rates  so  established  shall 
be  prima  facie  evidence  in  all  the  courts  of  this  state  that  such  rates 
are  reasonable  through  rates  for  the  transportation  of  freight  and  cars 
upon  the  railroads  for  which  such  schedule  has  been  fixed. 

{d)  Before  the  promulgation  of  such  rates  or  rules,  as  above  pro- 
vided, the  railroad  and  warehouse  commission  shaU  notify  the  railroad 
companies  interested  in  the  schedule  of  joint  rates  fixed  by  them,  and 
they  shall  give  said  railroad  companies  a  reasonable  time  thereafter 
to  agree  upon  a  division  of  charges  provided  for  in  such  schedule,  and 
in  the  event  of  the  failure  of  the  railway  companies  to  agree  upon 
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ever  name  or  nature  used  in  the  business  or  on  the  lines  of 
the  roads  of  the  two  companies  mentioned,  or  either  of  them." 
There  was  evidence  showinyz:  that  on  account  of  the  great 
loss  in  weight  of  the  cattle  known  as  '^stockers  and  feeders" 
when  arriving  at  Sioux  City  over  the  long  haul  of  380  miles 
on  the  road  of  the  plaintiff  in  error  and  its  connections,  that 
market  had  become  practically  shut  out  from  the  owners  of 
such  cattle  living  on  the  road  of  the  plaintiff  in  error  west  of 
Hanley  Palls,  while  the  St.  Paul  and  Minneapolis  markets, 
being  poor  markets  for  ^'stockers  and  feeders,"  the  trade  in 
that  kind  of  cattle  west  of  Hanley  Palls  had  greatly  dimin- 
ished, and  was  still  diminishing. 

Mr,  Albert  E.  Clarke  submitted  the  case  for  plaintiff  in 
error. 

Messrs.  W.  B.  Douglas  and  H,  W.  Childsy  for  defendant  in 
error. 

Mr.  Justicb  Pbckham,  after  stating  the  foregoing  facts, 
delivered  the  opinion  of  the  court : 

Before  entering  upon  the  dicussion  of  the  questions  in  this 
case,  we  desire  to  say  that  the  briefs  filed  herein  during  this 
term  are  in  plain  violation  of  the  amendment  to  Rule  31, 
adopted  at  the  last  term.     See  178  U.  S.  617,  44  L.  Ed.  1223. 

such  division  and  to  notify  the  board  of  such  agreement,  said  com- 
mission shall,  after  a  hearing  of  the  companies  interested,  decide  the 
same,  taking  into  consideration  the  value  of  terminal  facilities  and 
all  the  circumstances  of  the  haul,  and  the  division  so  determined  by 
the  commission  shall,  in  all  controversies  or  suits  between  the  rail- 
road companies  interested,  be  prima  facie  evidence  of  the  just  and 
reasonable  division  of  such  charges. 

{e)  £<very  unjust  and  unreasonable  charge  for  the  transportation  of 
freight  and  cars  over  two  or  more  railroads  in  this  state  is  hereby 
prohibited  and  declared  to  be  unlawful,  and  every  company  or  person 
violating  the  provisions  of  this  section  shall  be  subject  to  the  penal- 
ties prescribed  in  §  twelve  (12)  of  the  original  act  to  which  this  act  is 
amendatory. 

(/)  Nothing  herein  contained  shall  be  construed  as  requiring  any 
railroad  company  to  send  its  cars  over  the  line  of  railroad  of  another 

19  (N  S)  A  &  K  R  Cas— 41 
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The  rule  as  amended  is  reproduced  in  the  marg^in.f  The  tjrpe 
used  in  quoting  the  statute  is  so  small  as  to  be  exceedingly 
difficult  to  read.  Many  briefs  are  still  printed  on  glazed 
paper.  We  shall  hereafter  insist  upon  a  strict  compliance 
with  the  terms  of  the  rule  as  amended. 

This  writ  of  error  has  been  sued  out  by  the  plaintiff  in 
error  alone,  and  various  grounds  are  stated  for  the  claim  that 
the  statute  upon  which  the  judgment  below  is  founded  is  a 
violation  of  the  Constitution  of  the  United  States.  It  is 
alleged  that  this  judgment,  and  also  the  statute,  interfere 
with  and  regulate  interstate  commerce,  and  therefore  they 
violate  the  commerce  clause  of  the  Constitution. 

Plaintiff  in  error  urges  that  transporting  cattle  from  Minne- 
sota to  Iowa  constitutes  interstate  commerce,  and  that  neither 
the  state  of  Minnesota  nor  its  railroad  commission  has  the 
ooD«tttationai  right  to  in' any  manner  interfere  with  or  rei3:u- 
^S^^JS"*"  late  such  commerce.  The  judgment  in  this  case, 
Bi^SSSi^St^     however,  neither  regulates  nor  interferes  with 

■aottons. 

that  commerce,  nor  does  that  part  of  the  statute 

company  when  its  own  line  of  railroad  runs  to  and  reaches  the  point 
of  destination  or  the  point  of  connection  with  another  railroad  on 
which  such  point  of  destination  is  located,  or  to  use  its  track  or  ter- 
minal facilities  at  terminal  points  for  the  handling  of  cars  or  traffics 
of  another  or  competing  company  :  Provided^  That  in  no  case  shall 
the  charges  for  transportation  exceed  the  established  through  joint 
rates  between  any  two  points. 

Kg)  Whenever  any  property  is  received  by  any  common  carrier,  sub- 
ject to  the  provisions  of  this  act,  to  be  transported  from  one  place  to 
another  within  this  state,  it  shall  be  unlawful  for  such  common  car- 
rier to  limit  in  any  way,  except  as  stated  in  its  classification  schedule, 
hereinafter  provided  for,  the  common-law  liability  with  reference  to 
such  property,  while  in  its  custody  as  a  common  carrier;  such  lia- 
bility must  include  the  absolute  responsibility  of  the  common  carrier 
for  the  acts  of  its  agents  in  relation  to  such  property. 

f31.  All  records,  arguments,  and  briefs,  printed  for  the  use  of  the 
court,  must  be  in  such  form  and  size  that  they  can  b^  conveniently 
bound  together,  so  as  to  make  an  ordinary  octavo  volume ;  and  as 
well  as  all  quotations  contained  therein,  and  the- covers  thereof,  must 
be  printed  in  clear  type  (never  smaller  than  small  pica)  and  on  nn- 
glazed  paper. 
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upon  which  the  judgment  is  founded.  Whether  any  other 
portion  of  the  statute  does  regulate  such  commerce  is  beside 
the  question,  and  it  is  not  necessary  to  here  decide.  To  pro- 
ifide  at  the  place  of  intersection  of  these  two  railroads,  at 
Hanley  Palls,  ample  facilities  by  track  connections  for  trans- 
ferring any  and  all  cars  used  in  the  regular  business  of  the 
respective  lines  of  road  from  the  lines  or  tracks  of  one  of  said 
companies  to  those  of  the  other,  and  to  provide  at  such  place 
of  intersection  equal  and  reasonable  facilities  for  the  inter- 
change of  cars  and  traffic  between  their  respective  lines,  and 
for  the  receiving,  forwarding,  and  delivering  of  property  and 
cars  to  and  from  their  respective  lines,  as  provided  for  by 
this  judgment,  would  plainly  afford  facilities  to  interstate 
commerce,  if  there  were  any,  and  would  in  nowise  regulate 
such  commerce  within  the  meaning  of  the  Constitution.  That 
is  all  that  has  been  done  by  the  judgment  under  review.  A 
state  may  furnish  such  facilities  or  direct  them  to  be  fur- 
nished by  persons  or  corporations  within  its  limits  without 
violating  the  Federal  Constitution.  But  the  supreme  court 
of  the  state,  in  the  opinion  delivered  therein,  said  that  there 
was  ample  evidence  in  the  case  of  a  necessity  for  such  track 
connection  resulting  from  the  benefit  which  would  accrue  to 
exclusively  state  commerce  when  considered  alone,  to  justify 
the  ordering  of  the  connection  in  question. 

What  is  said  in  the  statute  in  relation  to  the  establishment 
of  joint  through  rates  for  the  transportation  of  freight  between 
points  on  the  respective  lines  of  these  roads  within  the  state, 
and  the  manner  of  enforcing  the  establishment  of  such  rates 
in  case  of  the  omission  so  to  do  by  the  companies,  and  as  to 
any  unjust  or  unreasonable  charge  for  the  transportation  of 
freight  or  cars,  are  all  matters  which  do  not  arise  under  this 
judgment,  and  which  may  never  arise  as  a  result  of  its  enforce- 
ment. The  tracks  being  connected,  the  making  of  joint  rates 
is  a  matter  primarily  for  the  companies  interested,  and  it 
may  be  that  they  will  agree  upon  them,  and  thus  do  away 
with  the  necessity  of  any  resort  to  the  courts.  The  objection 
that  there  is  any  violation  of  the  interstate  commerce  clause 
of  the  Constitution  is,  we  think,  clearly  untenable. 
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Adhering:  strictly  to  the  question  involved  in  this  case. 
namely,  the  validity  or  the  invalidity  of  the  judgment  actu- 
ally rendered,  we  are  met  by  the  objection  of  the  plaintifE  in 

error  that  the  judgment  itself  is  necessarily  ai&d 
inherently  illegal,  because  upon  the  conceded 
facts,  if  the  judgment  be  enforced,  it  can  only  result  in  tak- 
ing the  property  of  the  plaintiff  in  error  without  due  process 
of  law,  and  in  refusing  it  the  equal  protection  of  the  laws, 
and  in  depriving  it  of  its  liberty  to  contract  with  such  per- 
sons or  corporations  as  it  may  choose.  We  think  not  one  of 
these  objections  is  tenable. 

At  common  law  the  courts  would  be  without  power  to 
make  such  an  order  as  was  made  in  this  case  by  the  state 
court.  Legislative  authority  would  be  necessary  in  order  to 
give  power  to  the  courts  to  render  a  judgment  of  this  kind. 
If  power  were  granted  by  the  legislature,  and  it  amounted  in 
the  particular  case  simply  to  a  fair,  reasonable,  and  appro- 
priate regulation  of  the  business  of  the  corporation,  when  con- 
sidered with  regard  to  the  interests  both  of  the  company  and 
of  the  public,  the  legislation  would  be  valid,  and  would  fur- 
nish, therefore,  ample  authority  for  the  courts  to  enforce  it. 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Denver  &  N.  O.  R.  Co.,  110 
U.  S.  667,  681,  28  L.  Ed.  291,  296,  4  Sup.  Ct.  Rep.  185;  Peo- 
ple ex  rel.  Kimball  v.  Boston  &  A.  R.  Co.,  70  N.  Y.  569; 
People  V.  New  York,  L.  E.  &  W.  R.  Co.,  104  N.  Y.  58,  58 
Am.  Rep.  484,  9  N.  E.  856. 

Railroads  have  from  the  very  outset  been  regarded  as  pub- 
lic highways,  and  the  right  and  the  duty  of  the  government 
to  regulate  in  a  reasonable  and  proper  manner  the  conduct 
and  business  of  railroad  corporations  have  been  founded  upon 
that  fact.  Constituting  public  highways  of  a  most  important 
character,  the  function  of  proper  regulation  by  the  govern- 
ment springs  from  the  fact  that  in  relation  to  all  highways 
the  duty  of  regulation  is  governmental  in  its  nature.  At  the 
present  day  there  is  no  denial  of  these  propositions.  Olcott 
V.  Pond  duLac  County  Supers.,  16  Wall.  678, 694,  21  L.  Bd. 
382,  388;  Cherokee  Nation  v.  Southern  Kansas  R.  Co.,  135 
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U.  S.  641,  34  ly.  Ed.  295,  10  Sup.  Ct.  Rep.  965;  United 
States  V.  Joint  TraffictAsso.,  171  U.  S.  505-569,  570, 43  L.  Ed. 
259-287,  288,  19  Sup.  Ct.  Rep.  25;  Lake  Shore  &  M.  S.  R. 
Co.  V.  Ohio,  173  U.  S.  285,  301,  43  L.  Ed.  702,  708,  19  Sup. 
Ct.  Rep.  465. 

It  is  because  they  are  such  highways  that  the  land  upon 
which  the  rails  are  laid,  and  also  that  which  may  be  neces- 
sary for  the  other  purposes  of  the  corporation,  is  said  to  be 
used  for  a  public  purpose,  and  on  that  ground  the  power  of 
eminent  domain  which  is  given  them  is  held  to  be  a  consti- 
tutional exercise  of  legislative  authority.  The  right  of  the 
legislature  to  tax  in  furtherance  of  such  use  is  founded  upon 
the  same  considerations  that  the  use  is  a  public  one,  and 
therefore  taxation  in  support  of  such  use  is  valid.  Olcott  v. 
Pond  du  Lac  County  Supers.,  16  Wall.  678,  694,  21  L.  Ed. 
382,  388.  The  companies  hold  a  public  franchise,  and  gov- 
ernmental supervision  is  therefore  valid .  They  are  organized 
for  the  public  interests  and  to  subserve  primarily  the  public 
good  and  convenience. 

While  this  power  of  regulation  exists,  it  is  also  to  be  remem- 
bered that  the  legislature  cannot  under  the  guise  of  regulation 
interfere  with  the  proper  conduct  of  the  business  of  the  rail- 
road corporation  in  matters  which  do  not  fairly  belong  to  the 
domain  of  reasonable  regulation.  Lake  Shore  &  M.  S.  R. 
Co.  V.  Smith,  173  U.  S.  684,  43  L.  Ed.  858,  19  Sup.  Ct.  Rep. 
565. 

The  only  question  arising  as  each  case  comes  up  for  deci- 
sion is  whether  in  the  particular  case  the  power  has  been  duly 
exercised.  Instances  where  the  exercise  of  this  power  has 
been  discussed  exist  in  the  cases  of  Louisville  &  N.  R.  Co. 
V.  Kentucky,  161  U.  S.  677,  696,40  L.  Ed.  849,  857,  16  Sup. 
Ct.  Rep.  714 ;  Lake  Shore  &  M.  S.  R.  Co.  v.  Ohio,  173  U.  S. 
285,  292,  43  L.  Ed.  702.  705,  19  Sup.  Ct.  Rep.  465;  Holden 
V.  Hardy,  169  U.  S.  376.  392,  42  L.  Ed.  781,  791,18  Sup. 
Ct.  Rep.  383.  The  books  contain  almost  countless  cases 
where  the  question  of  the  police  power  of  the  states  and  its 
proper  limitations  and  conditions  have  arisen,  but  those 
above  cited  are  sufficient  for  the  purposes  of  this  case. 
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The  argument  favoring  the  invalidity  set  up  by  the  plain- 
tiff in  error,  so  far  as  it  is  founded  upon  the  provisions  of  the 
judgment  in  question,  is  directed  to  two  alleged  facts,  the  first 
of  which  is  that  by  making  track  connections  the  plaintiff  in 
error  may  be  deprived  of  9  long  haul  of  a  certain  kind  of  cat- 
tle, and  may  be  compelled  to  deliver  theni  in  a  car  to  be  drawn 
by  the  Willmar  road  from  Hanley  Palls  to  Sioux  City.  This 
long  haul  exists,  as  stated,  in  transporting  the  cattle  from 
Hanley  Palls  directly  east  for  about  100  miles  to  Merriam, 
near  Minneapolis,  then  south  for  another  100  miles,  and  then 
westerly  to  Sioux  Palls,  180  miles  further,  consuming  in  the 
transit  forty-six  to  forty-eight  hours,  when,  if  the  car  were 
placed  on  the  Willmar  &  Sioux  Palls  road  at  Hanley  Falls, 
the  transportation  would  cover  but  180  miles,  and  tbe^time 
consumed  in  transit  would  be  but  fourteen  hours. 

The  other  fact  referred  to  relates  to  the  wood  transporta- 
tion. There  is  now  very  little  wood  left  along  the  line  of 
the  road  of  the  plaintiff  in  error  east  of  Hanley  Palls,  from 
which  to  supply  consumers  west  of  that  station,  and  the 
price  is  dearer  than  the  wood  from  northern  Minnesota  along 
the  stations  of  the  Willmar  road.  But  the  complaint  is  that 
the  enforcement  of  this  judgment  would  compel  the  plaintiff 
in  error  to  receive  wood  from  the  Willmar  road  at  Hanley 
Palls,  which  would  thus  permit  the  latter  road  to  enter  into 
competition  at  stations  west  of  that  place  with  the  wood  taken 
from  along  the  line  of  the  road  of  the  plaintiff  in  error  east  of 
that  station. 

In  truth,  however,  competition  in  the  case  of  either  cattle 
or  wood  lies  more  in  assertion  than  in  substantial  fact. 

Pirst,  as  to  the  cattle.  This  long  haul  of  380  miles  neces- 
sarily causes  a  great  loss  in  weight  in  the  cattle,  and  much 
greater  liability  arises  of  the  lighter  cattle  being  trampled 
upon  and  killed  by  the  heavier  ones  in  the  same  car.  Such 
liability  increases  the  longer  the  transportation  exists. 
These  facts  act  almost  as  a  complete  bar  to  the  traffic  in 
that  kind  of  cattle  called  ''stockers  and  feeders,"  from  sta- 
tions west  of  Hanley  Palls  over  the  road  of  the  plaintiff  in 


Am&Eng  CONSTITUTIONAL  LAW  647 

RCas 

Wisconsin,  etc.,  R.  Co.  v,  Jacobson 

error  to  Stoux  City.  It  may  be  said,  therefore,  that  compe- 
tition between  the  roads  for  the  transportation  of  such  cattle 
to  Sioux  Palls  does  not  exist.  Those  who  own  these  cattle 
and  are  near  enough  to  Hanley  Palls  to  drive  them  to  that 
station  and  there  load  them  upon  the  Willmar  &  Sioux  Palls 
Railway  do  so,  but  those  who  are  so  far  off  as  to  make  that 
impracticable  have  largely  given  up  the  attempt  to  reach 
Sioux  Palls  with  their  cattle  on  account  of  the  difficulties 
and  losses  above  mentioned.  Nor  does  the  failure  of  the 
owners  to  reach  the  Sioux  City  market  result  in  sending  all 
the  cattle  of  the  ''stockers  and  feeders''  class,  which  would 
otherwise  go  to  that  market,  to  Minneapolis  or  St.  Paul» 
which  would  give  the  long  haul  for  those  cattle  to  the  road 
of  the  plaintiff  in  error.  The  evidence  is  that  St.  Paul  and 
Minneapolis  are  much  poorer  markets  for  the  above  named 
cattle  than  Sioux  City  because  of  th^  absence  of  feed  in 
those  markets,  which  is  present  in  large  quantities  and  at 
cheaper  prices  at  Sioux  City.  The  result  has  therefore  been 
that  this  lack  of  facilities  at  Hanley  Palls  has  materially 
injured  trade  in  this  particular  class  of  cattle  by  parties  west 
of  Hanley  Palls,  while  the  plaintiff  in  error  does  not  secure 
any  substantially  greater  amount  of  such  transportation  for 
the  Minneapolis  or  St.  Paul  market,  for  the  reason  just  stated. 
Second,  as  to  the  wood.  It  seems  that  there  is  very  little 
wood  along  and  near  the  line  of  the  road  of  the  plaintiff  in 
error  east  of  Hanley  Palls,  and  the  supply  is  being  rapidly 
exhausted,  but  that  which  yet  remains  is  being  brought  in 
decreasing  quantities  and  comes  so  dear  to  the  inhabitants 
of  towns  west  of  Hanley  Palls,  that  rather  than  purchase  it 
they  will  and  do  drive  from  10  to  15  miles  to  get  to  a  station 
on  the  Willmar  road,  and  there  buy  wood  which  they  bring 
back  for  less  than  it  costs  to  buy  wood  on  the  line  of  the  road 
of  the  plaintiff  in  error  coming  from  stations  east  of  Hanley 
Palls.  The  country  west  of  Hanley  Palls  is  rolling  prairie 
and  produces  no  wood.  The  inhabitants  of  those  towns  are 
buying  more  wood,  and  yet  are  taking  less  from  the  road  of 
the  plaintiff  in  error.    They  obtain  wood  as  stated  by  draw- 
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ins:  it  from  stations  on  the  Willmar  road  anywhere  from  10 
to  15  miles  away.  To  furnish  facilities  therefore  at  Hanley 
Palls  so  that  the  wood  from  the  forests  of  northern  Minnesota 
may  be  brought  there  on  the  Willmar  road  and  transferred  in 
cars  to  the  road  of  the  plaintiff  in  error,  and  transported  to 
stations  west  of  Hanley  Palls,  is  not  in  fact  to  compete  or 
provide  for  competition  with  the  plaintiff  in  error  in  the 
article  of  wood.  It  is  simply  affording  facilities  to  people 
along  the  line  of  its  road  west  of  Hanley  Palls  to  obtain 
wood  by  a  short  haul  on  the  road  of  the  plaintiff  in  error» 
which  without  such  facilities  would  be  obtained  by  many 
people  by  drawing  it  in  their  own  conveyances  from  stations 
on  the  Willmar  road. 

These  are  the  facts  upon  which  the  plaintiff  in  error  must 
rest  its  argument,  that  to  enforce  the  judgment  would  com- 
pel it  to  pay  its  share  in  the  cost  of  the  construction  of  a 
track  to  be  used  for  the  purpose  of  depriving  the  company 
of  its  traffic,  and  transferring  it  to  its  competitor.  The  facts 
do  not  afford  a  fair  foundation  for  the  argument. 

As  has  been  seen,  it  is  not  a  case,  so  far  as  the  cattle  are 
concerned,  where  the  plaintiff  in  error  is  deprived  of  its 
traffic  and  compelled  to  transfer  it  to  another  and  competing 
company.  The  question  is  whether  this  company  in  its 
effort  to  compel  owners  of  this  class  of  cattle  to  transport 
them  over  its  road  to  Minneapolis,  which  is  a  less  favorable 
market,  can  rightfully  refuse  to  make  track  connections 
with  another  company,  by  which  the  owners  of  the  cattle 
can  reach  the  more  favorable  market  of  Sioux  City  at  such  a 
cost  as  will  render  the  transportation  profitable.  In  the  con- 
sideration of  this  question  the  further  fact  must  be  borne  in 
mind  that  the  failure  to  get  to  Sioux  City  with  such  cattle 
does  not  necessarily  result  in  sending  them  over  the  road  of 
the  plaintiff  in  error  to  either  Minneapolis  or  St.  Paul,  but 
the  lack  of  facilities  at  Hanley  Palls  simply  tends  to  dimin* 
ish,  if  not  to  extinguish,  the  trade  in  such  cattle  west  of  that 
station.  Other  kinds  of  cattle  would  still  be  sent  to  St.  Paul 
or  Minneapolis  the  same  as  ever.     Can  it  be  possible  that  a 
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railroad  chartered  and  built  primarily  for  the  accommodation 
and  in  the  interests  of  the  public  can  under  such  facts 
legally  refuse  the  track  connections  directed  in  this  case? 
Can  it  refuse  to  obey  the  commands  of  the  legislature  in 
such  case  upon  the  sole  ground  that  it  may  thereby  some- 
what lessen  the  earnings  of  its  road?  Or  can  it  refuse  to 
make  such  connections  because,  if  they  were  made,  wood 
could  be  brought  from  the  forests  of  northern  Minnesota  to 
all  towns  along  its  line  west  of  Hanley  Palls,  and  there  sold 
for  a  less  price  than  can  now  be  done,  when  without  such 
connection  being  made  the  demand  for  the  wood  along  the 
line  of  the  road  of  the  plaintiff  in  error  is  nevertheless  con- 
stantly decreasing,  owing  to  its  quality  and  price?  We 
think  these  questions  should  receive  a  negative  answer. 
The  interests  of  the  public  should  not  be  thus  wholly,  and 
it  seems  to  us,  unjustifiably  ignored. 

Taking  the  facts  which  we  have  already  enumerated  into 
consideration,  we  think  there  is  no  justification  furnished  for 
the  argument  that  the  judgment,  if  enforced,  would  violate 
any  of  the  constitutional  rights  of  the  plaintiff  in  error.  In 
so  deciding  we  do  not  at  all  mean  to  hold  that  under  no  circum- 
stances could  a  judgment  enforcing  track  connections  between 
two  railroad  corporations  be  a  violation  of  the  constitutional 
rights  of  one  or  the  other,  or  possibly  of  both  such  corpora- 
tions. It  would  depend  upon  the  facts  surrounding  the  cases 
in  regard  to  which  the  judgment  was  given.  The  reason- 
ableness of  the  judgment  with  reference  to  the  facts  concerning 
each  case  must  be  a  material,  if  not  a  controlling,  factor  upon 
the  question  of  its  validity.  A  statute,  or  a  regulation  pro- 
vided for  therein,  is  frequently  valid,  or  the  reverse  according, 
as  the  fact  may  be,  whether  it  is  a  reasonable  or  an  unreason- 
able exercise  of  legislative  power  over  the  subject-matter 
involved.  And  in  many  cases  questions  of  degree  are  the 
controlling  ones  by  which  to  determine  the  validity,  or  the 
reverse,  of  legislative  action. 

We  think  this  case  is  a  reasonable  exercise  of  the  power 
of  regulation  in  favor  of  the  interests  and  for  the  accom- 
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modation  of  the  public,  and  that  it  does  not,  res:ard  bein^: 
had  to  the  facts,  unduly,  unfairly,  or  improperly  a£Fect  the 
pecuniary  rij^hts  or  interests  of  the  plaintifiE  in  error. 

As  we  have  said,  it  is  unnecessary  in  this  case  to  determine 
the  question  of  the  validity  of  the  whole  act  with  regard  to 
all  its  provisions  and  details.  We  need  express  no  opinion 
upon  that  subject.  We  simply  here  determine  that  the 
judgment  actually  rendered,  directing  this  track  connection 
to  be  made  and  thus  affording  track  facilities  at  Hanley  Palls, 
does  not  violate  the  constitutional  rights  of  the  plaintiff  in 
error. 

The  distinction  between  this  case  and  that  of  Lake  Shore 
&  M.  S.  R.  Co.  V.  Smith,  173  U.  S.  684, 43  L.  Ed.  858, 19  Sup. 
Ct.  Rep.  565,  is  plain.  There  we  held  that  the  statute  in 
question  was  not  a  reasonable  regulation  of  the  business  of 
the  company;  that  it  was  the  exercise  of  a  pure,  bald,  and 
unmixed  power  of  discrimination  in  favor  of  a  few  of  the  per- 
sons having  occasion  to  travel  on  the  road,  permitting  them  to 
do  so  at  a  less  expense  than  others,  provided  they  could  buy  a 
certain  number  of  tickets  at  one  time.  It  was  not  legislation 
for  the  safety,  health,  or  proper  convenience  of  the  public,  but 
an  arbitrary  enactment  in  favor  of  the  persons  spoken  of, 
who,  in  the  legislative  judgment,  should  be  carried  at  a  less 
expense  than  the  other  members  of  the  community,  and  there 
was  no  reasonable  ground  upon  which  the  legislation  could 
be  rested,  unless  the  simple  decision  of  the  legislature  should 
be  held  to  constitute  such  reason. 

In  this  case  the  provision  is  a  manifestly  reasonable  one, 
tending  directly  to  the  accommodation  of  the  public,  and  in  a 
manner  not  substantially  or  unreasonably  detrimental  to  the 
ultimate  interests  of  the  corporation  itself. 

Although  to  carry  out  the  judgment  may  require  the 
exercise  by  the  plaintiff  in  error  of  the  power  of  eminent 
domain,  and  will  also  result  in  some,  comparatively  speak- 
ing, small  expense,  yet  neither  fact  furnishes  an  answer  to 
the  application  of  defendant  in  error.  Worcester  v.  Norwich 
&   W.   R.   Co.,   109  Mass.    112;    People  <?jr  rel.   Green   v. 
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Dtttchess  &  C.  R.  Co.,  58  N.  Y.  152,  163;  People  ex  rel. 
Kimball  z;.  Boston  &  A.  R.  Co.,  70  N.  Y.  569;  People  v. 
New  York.  L.  K.  &  W.  R.  Co.,  104  N.  Y.  58,  67,  58  Am. 
Rep.  484,  9  N.  K.  856. 

The  judgment  of  the   Supreme    Court  of  Minnesota   is 
therefore  affirmed. 


Huntting  Ei^bvator  Company 

V. 

Bosworth,  Rbcbivbr  op  the  Chicago,  Pboria,  &  St. 

Louis  Raii.way  Company,  et  aL 

{Supreme  Court  of  the  United  States ,  Dec,  17,  /goo,) 

Carriage  of  Freight — Loss  by  Fire  in  Yard  of  Terminal  Company — 
Liability. — While  the  cars  of  a  railroad  company  were  in  the  yard  of 
a  terminal  association,  in  dangerous  proximity  to  a  wooden  ware- 
house containing  hay,  the  warehouse  caught  on  fire,  and  the  cars 
and  their  freight  which  had  been  transported  to  that  point  by  the 
company  were  burned.  The  contract  by  virtue  of  which  the  cars  were 
stored  in  the  yard  did  not  provide  that  the  terminal  company  should 
store  them,  but  that  it  should  provide  storage  room  for  them  and  for 
other  cars  of  the  company,  and  furnish  the  latter  ''terminal  facilities," 
and  transfer  its  cars  and  freight  from  that  point,  the  company 
having  no  terminal  facilities  of  its  own.  It  also  provided  that,  while 
in  the  yard,  the  cars  should  not  be  moved  except  by  the  orders  of  the 
railroad  company ;  and  they  were  placed  and  left  in  such  dangerous 
proximity  to  the  warehouse  with  its  knowledge.  And  the  contract 
while  casting  the  risk  of  injury  to  cars  on  the  railroad  company 
during  the  making  and  breaking  up  of  its  trains,  and  while  its  cars 
remained  in  the  yard  set  apart  for  the  company,  applied  a  diflFerent 
rule  outside  of  the  yard,  when  by  an  order  given  to  the  terminal  asso- 
ciation for  further  transit  or  delivery  they  actually  came  under  its  con- 
trol. Heldy  that  the  cars  were  in  the  possession  of  the  railroad  when 
burned,  and  that  it  was  liable  for  the  loss  of  their  freight,  as  a  ware- 
houseman, if  not  as  a  common  carrier. 

On  writ  of  certiorari  to  the  United  States  circuit  court  of 
appeals  for  the  Seventh  circuit.     Reversed, 
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Statement  by  Mr.  Justicb  Whitb  : 

This  case  involves  deciding  whether  the  defendants  in  error 
are  liable  for  the  damage  occasioned  to  certain  property, 
resulting  from  a  fire  which  occurred  on  October  28,  1894,  in 
a  railroad  yard  at  Bast  St.  Louis,  Illinois. 

The  Chicago,  Peoria,  &  St.  Louis  Railway  Company,  at 
the  date  of  the  fire  in  question,  was  being  operated  by  a 
receiver  appointed  on  September  22,  1893,  in  foreclosure  pro- 
ceedings instituted  in  the  circuit  court  of  the  United  States 
for  the  southern  district  of  Illinois. 

On  the  assumption  that  the  receiver  was  responsible  for  the 
damage  occasioned  by  the  fire  above  referred  to,  various  per- 
sons and  corporations  who  had  suffered  loss  filed  their  inter- 
ventions, asserting  a  liability  on  the  part  of  the  receiver  for 
such  damage.  The  interveners  were  nine  in  number,  and  all 
but  two  sought  recovery  for  the  loss  occasioned  by  the  dam- 
age or  destruction  of  barley.  The  claims  other  than  for  bar- 
ley were  asserted  by  the  Chicago,  Milwaukee,  &  St.  Paul 
Railway  Company,  and  the  Carr,  Ryder,  &  Bnglar  Company; 
the  former  corporation  asking  to  be  allowed  for  the  value  of  its 
cars,  in  which  were  contained  the  destroyed  or  damaged  bar- 
ley ,Vliile  the  latter  corporation  demanded  the  value  of  certain 
doors,  sashes,  etc.,  consigned  to  Birmingham,  Alabama.  A 
list  of  all  the  interveners  is  given  in  the  margin.* 

The  interventions  which  related  to  barley  shipments  alleged 
delivery  of  the  cars  of  barley  to  an  initial  carrier,  consigned 
to  a  named  commission  merchant  in  St.  Louis,  via  East  St. 
Louis ;  the  delivery  of  the  barley  so  shipped  to  the  receiver 
of  the  Peoria  Company  to  be  ''transported  to  its  destination ;'' 
the  carriage  by  that  company  as  far  as  Bast  St.  Louis,  and 
the  damage  by  fire  of  the  barley  in  the  cars  *' while  the  same 
were  still  in  transit  and  on  the  way  to  destination,  and  in  the 
possession  and  under  the  control''  of  the  receiver  of  the  Peo- 

♦Names  of  the  interveners :  The  Carr,  Ryder,  &  Eng-lar  Company  ; 
The  Chicago,  Milwaukee,  &  St.  Paul  Railway  Company  ;  The  S.  H. 
Hyde  Elevator  Company  ;  The  W.  W.  Cargill  Company  ;  Jacob  Rau  ; 
Gilchrist  &  Company,  a  partnership  ;  The  Huntting  Elevator  Com- 
pany ;  McMichael  &  Son,  a  partnership  ;  and  Henry  Rippe. 
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ria  Company.  In  the  answers  filed  by  the  receiver  there  was 
no  denial  of  the  allegation  contained  in  the  intervening  peti- 
tions as  to  the  shipment  of  the  barley  in  question  and  the 
destination  thereof.  The  answers,  in  e£Fect»  merely  averred 
that  after  the  receipt  of  the  cars  and  contents  by  the  receiver, 
they  were  delivered  by  him,  in  the  due  course  of  business, 
to  the  Terminal  Railroad  Association  of  St.  Louis,  and  were 
damaged  or  destroyed  while  in  the  possession  of  that  associa- 
tion and  by  its  negligence. 

It  was  alleged  that  the  delivery  to  the  Terminal  Association 
had  been  made  by  virtue  of  a  contract  between  the  receiver 
and  the  Terminal  Association,  of  date  June  1,  1891,  which 
contract  was  annexed  as  a  part  of  the  answer ;  and  that  by 
the  custom  in  course  of  business  existing  between  the  receiver 
and  the  Terminal  Association  for  four  years  prior  to  the  deliv- 
eries in  question,  it  resulted  that  the  Terminal  Association 
and  not  the  receiver  was  bound  for  the  damage  which  the  fire 
had  brought  about.  The  receiver,  moreover,  filed  a  cross 
petition  praying  that  the  Terminal  Association  be  made  a 
party  defendant  to  the  intervention  proceedings,  so  that  its 
liability  to  the  interveners  might  be  decreed.  Upon  this  appli- 
cation the  court  issued  a  rule  upon  the  association  to  show 
cause  why  it  should  not  be  made  a  party  defendant  as  prayed. 
To  this  action,  the  Terminal  Association  appeared,  solely 
for  the  purpose  of  objecting  to  the  jurisdiction,  and  moved  to 
discharge  the  rule  for  various  reasons,  all  of  which  addressed 
themselves  to  the  want  of  power  to  compel  the  appearance 
of  the  Terminal  Association  as  a  defendant  to  the  interven- 
tions. The  cross-petition,  rule,  and  the  motion  just  referred 
to  were  not  thereafter  pressed  upon  the  attention  of  the  court, 
and  the  Terminal  Association  never  appeared  as  a  party  to 
the  intervention  proceedings. 

When  the  issues  on  the  interventions  were  thus  made  up, 
the  court  referred  the  claims  of  all  the  interveners  to  a  mas- 
ter to  take  testimony  and  report.  Under  this  reference  the 
testimony  as  to  all  the  interventions  was  taken  together. 
During  the  course  of  the  taking  of  the  testimony  before  the 


654  CONNECTING  CARRIERS  Vol  XIX 

(NS) 

Huntting-  Elevator  Co,  v.  Bosworth 

master,  it  having  developed  that  the  propinquity  of  a  ware- 
house filled  with  hay  was  the  proximate  cause  of  the  fire,  the 
interveners  added  to  their  petitions  the  following:  allega- 
tions, as  *'a  further,  separate,  and  distinct  ground  of  recovery 
therein,"  viz, : 

'  'That  upon  the  arrival  of  the  cars  mentioned  and  described 
in  said  petition  at  said  East  St.  Louis,  and  while  the  same 
were  still  in  the  possession  of  said  receiver,  said  receiver  neg- 
ligently caused  and  permitted  them,  together  with  their  con- 
tents, to  be  placed  upon  certain  tracks  in  close  proximity  to 
a  large  wooden  warehouse  filled  with  baled  and  loose  hay, 
and  through  which  said  warehouse  locomotive  engines  were 
frequently  passing  and  repassing  during  all  hours,  night  and 
day;  that  said  wooden  warehouse  was  open  at  the  sides  and 
ends,  and  had  railroad  tracks  passing  through  it,  over  which 
locomotive   engines  frequently  passed,  and  said  hay  was 
generally  exposed  to  fire  escaping  from  said  locomotives; 
that  said  warehouse  and  hay  were  easily  ignitible,  and  on 
account  of  the  inflammable  condition  of  said  hay,  the  large 
quantity  thereof,  and  the  dimensions  of  said  wooden  ware- 
house, the  same,  if  set  on  fire,  would  bum  with  great  rapidity 
and  produce  a  great  conflagration,  all  of  which  the  receiver 
well  knew,  yet  notwithstanding  all  this  he  negligently  and 
carelessly  caused  and  permitted  said  cars  and  their  contents 
to  be  placed  upon  said  side  track,  near  said  warehouse,  and 
to  remain  thereon  for  several  days,  when  said  hay  and  ware- 
house were  in  some  manner  set  fire  to,  and  the  same  burned 
so  rapidly,  and  produced  such  a  large  conflagration,  that 
said  cars  and  their  contents  were  damaged  and  destroyed,  as 
stated  in  said  several  petitions,  and  the  petitioners  damaged 
in  the  manner  and  to  the  extent  and  amount,  as  therein 
stated." 

Prior  to  the  filing  of  the  amended  petitions  of  the  interven- 
ers as  above  stated,  the  testimony  before  the  master  had 
shown  that  there  was  keen  competition  for  the  carriage  of 
barley  and  other  commodities  from  points  in  Iowa,  Wiscon- 
sin, and  Minnesota,  between  roads  entering  St.  Louis  from 
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the  west  side  of  the  river  and  those  which  carried  freight 
from  the  territory  named  into  St.  Louis  via  bridge  or  ferry 
connections  from  Bast  St.  Louis.  Indeed,  it  was  shown  that 
in  order  to  get  a  proportion  of  the  business  the  roads  on  the 
Bast  St.  Louis  side  of  the  river  were  obliged  to  furnish  deal- 
ers with  facilities  equal  to  those  which  could  be  obtained 
from  roads  entering  St.  Louis  on  the  west  side.  For  this 
purpose  a  joint  through  rate  to  St.  Louis  for  barley  was 
made,  and  on  the  arrival  of  the  barley  at  Bast  St.  Louis, 
.  unless  the  consignees  had  previously  directed  to  the  contrary, 
instead  of  being  immediately  transferred  across  the  Missis- 
sippi river  for  delivery  to  the  consignees  in  St.  Louis,  it  was 
held  in  the  cars  at  Bast  St.  Louis  to  enable  the  consignees 
to  dispose  of  the  same  in  carload  lots ;  and  when  so  disposed 
of  the  cars  were  either  delivered  in  St.  Louis  or  transferred 
for  shipment  elsewhere,  as  might  be  ordered  by  the  con- 
signees. To  such  an  extent  did  this  custom  prevail  that  it 
was  testified  that  Bast  St.  Louis  had  become  the  market 
place  for  barley  consigned  from  the  territory  named  to  St. 
Louis. 

On  the  hearing  before  the  master,  after  the  testimony  on 
the  subject  just  stated  had  been  introduced,  an  offer  of  proof 
and  stipulation  respecting  same  was  made,  to  which  we  shall 
now  call  attention.  In  presenting  a  motion  for  a  continuance 
of  the  hearing,  on  the  ground  that  he  had  been  unable  to 
procure  the  attendance  of  Mr.  Teichman  and  other  commis- 
sion merchants  of  St.  Louis,  counsel  for  the  receiver  said  : 

''We  expect  to  prove  by  these  witnesses  that  the  St.  Louis 
Terminal  Railroad  Association  personally  solicited  this  par- 
ticular barley  business,  originating  on  the  Chicago,  Milwau- 
kee, &  St.  Paul  road,  on  which  this  controversy  is  pending; 
that  these  solicitations  by  the  Terminal  Railroad  Association 
were  made  to  all  the  barley  dealers  in  St.  Louis,  to  whom 
the  particular  consignments  of  barley  are  made,  which  are 
now  in  litigation;  that  the  Terminal  Railroad  Association, 

• 

as  an  inducement  to  barley  dealers  and  shippers,  agreed  to 
hold  the  cars  on  their  tracks  at  Bast  St.  Louis  free  of  car 
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service,  and  offered  other  facilities  in  and  about  their  yards 
at  Bast  St.  Louis,  by  which  the  St.  Louis  Terminal  Railroad 
Association  succeeded  in  securing  the  business  of  all  of  the 
shippers;  by  that  term,  I  mean  the  consignees  and  shippers 
except  the  business  of  the  John  Wall  Commission  Company, 
whose  business  was  being  handled  by  the  Wiggins  Perry 
Company,  a  competing  line  with  the  St.  Louis  Terminal 
Railroad  Association,  and  that  at  a  later  day  they  also  secured 
the  business  of  this  last-named  firm.  And  that  the  solicita- 
tion was  made  in  the  interest  of  the  Terminal  Railroad  Asso- 
ciation for  the  express  purpose  of  having  the  business  sent 
down  the  east  side  of  the  Mississippi  river,  so  as  to  give  them 
the  benefit  of  the  transfer  across  the  river  from  Bast  St.  Louis 
to  St.  Louis  in  competition  with  lines  west  of  the  Mississippi 
river." 

In  the  record  is  next  set  out  the  following  statements  of 
counsel  for  the  interveners : 

Counsel  for  interveners :  ' ' .  .  .  Now  in  reference 
to  the  testimony  of  the  people  at  St.  Louis,  in  respect 
to  the  arrangement  made  by  the  Terminal  Railroad  Asso- 
ciation, by  which  it  would  hold  these  cars  of  barley 
and  so  forth,  rather  than  to  postpone  this  hearing  at  this 
time  I  will  consent  that  the  witnesses,  if  here,  would  testify 
as  Mr.  Wilson  has  stated.  So  I  do  not  think  a  continuance 
should  be  granted  on  that  application 

**To  expedite  matters,  it  is  stipulated  that  the  witnesses 
Otto  Teichman,  Henry  Grieve  of  the  John  Wall  Commis- 
sion Company,  L.  Leinke,  and  Charles  Orthwein,  at  St. 
Louis,  if  present,  would  testify  substantially  as  has  been 
stated  by  Mr.  Wilson." 

Leave  having  been  granted  the  receiver  to  answer  the 
amended  petitions,  he  met  the  new  averments  respecting 
the  warehouse  contained  in  the  amended  petitions »  by  deny- 
ing that,  while  in  the  possession  of  the  receiver,  the  latter 
negligently  caused  or  permitted  the  property  in  question  to 
be  placed  in  proximity  to  the  warehouse  referred  to  in  the 
amended  petitions,  and  further  averred  that  after  the  delivery 
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of  the  cars  to  the  Terminal  Association  the  receiver  no  longer 
controlled  and  directed  the  placing  of  the  cars  in  the  yards  of 
the  Terminal  Association.  It  was  also  denied  that  the 
receiver  had  any  knowledge  of  the  dangerous  character  of 
the  warehouse. 

So,  also,  in  the  amended  answer,  doubtless  to  be  able  to 
avail  himself  of  what  was  deemed  to  be  a  defense  arising 
from  the  testimony  as  to  the  custom  of  detaining  shipments 
of  barley,  the  offer  of  proof  and  the  stipulation  above 
referred  to,  the  receiver  set  up  a  new  defense,  stated  in  his 
answers  as  follows: 

''This  receiver,  further  answering,  avers  that  all  of  the 
said  intervening  petitioners  had  knowledge,  through  their 
consignees,  of  the  condition  of  affairs  that  existed  in  the 
yards  of  the  said  railroad  association  prior  to  and  at  the 
time  said  cars  and  contents  were  damaged  and  destroyed. 

"This  receiver,  further  answering,  avers  that  the  cars 
and  contents  mentioned  in  the  said  intervening  petitions 
after  being  placed  remained  in  close  proximity  to  said 
wooden  warehouse  until  the  same  were  damaged  and 
destroyed,  with  the  full  knowledge,  approval,  and  consent 
of  the  said  intervening  petitioners,  through  their  agents, 
their  respective  consignees;  and  in  fact  thus  remained  for 
the  convenience  of  said  consignees,  and  at  their  risk." 

In  the  meanwhile,  as  by  the  proof  which  had  been  already 
introduced  before  the  master,  it  was  shown  that  the  relations 
between  the  Terminal  Association  and  the  receiver,  at  the 
time  of  the  fire,  were  not  controlled  by  the  contract  of  1891, 
which  the  receiver  had  annexed  to  his  answer,  but  wtre 
governed  by  a  contract  made  on  August  1,  1892,  which  had 
been  produced  bn  the  hearing  before  the  master,  the  receiver, 
in  his  amended  answer,  admitted  in  effect,  the  error  of  the 
averment  of  his  original  answer,  and  conceded  that  the 
controversy,  in  so  far  as  controlled  by  the  contract,  de- 
pended upon  the  one  made  in  1892. 

After  the  conclusion  of    the  testimony   the   master,    in 
a  careful  opinion  reviewing  the  law  and  the  facts,  reported 
19  (N  s)  A  &  E  R  Cas— 42 


658  CONNECTING  CARRIERS  ^^^  ^^ 

iHS) 

Huntting  Elevator  Co.  v.  Bosworth 

substantially  in  favor  of  the  claims  of  all  the  interveners. 
The  testimony  which  had  been  taken  as  to  all  the  in- 
terventions was  embodied  in  but  one  report,  that  upon 
the  intervention  of  Jacob  Rau,  and  was  referred  to  in  the  re- 
ports filed  upon  the  other  claims. 

After  hearing  on  exceptions  filed  by  the  receiver  to  the  re- 
ports of  the  master,   the  court  overruled  the  exceptions, 
affirmed  the  reports  and  decreed  the  liability  of  the  receiver 
to  the  interveners.     An  appeal  was    taken  to  the  circuit 
court  of  appeals  for  the  seventh  circuit,  not   only  by  the 
receiver,  but,  by  leave  of  the  court,  the  Chicago,  Peoria,  & 
St.  Louis  Railroad  Company — which  bad  become  the  owners 
of  the  Peoria  Railway,  as  assignees  of  the  purchaser  at  a 
foreclosure  sale — also  perfected   an  appeal.     In  the  circuit 
court  of  appeals  the  decrees  of  the  circuit  court  as  to  all  but 
one  of  the  interveners  were  reversed.     The  appellate  court, 
however,  was  divided  in  opinion  as  to  the  reasons  for  its 
action  in  the  cases  which  were  reversed,  such   division  of 
opinion  being  upon  the  deductions  to  be    drawn  from  the 
evidence,  one  judge  concluding  that  the  circuit  court  erred 
upon  the    grounds  stated  in    his  opinion,  while   another 
member  of  the  court,  who  concurred  in  the  conclusion  that 
the    court  below  had  erred,  assigned  different  reasons.    A 
third  member  of  the  court  dissented  because  he  thought  the 
court  below  had  deduced  proper  inferences  from  the  proof  in 
the  cause.     30  C.  C.  A.  541,  56  U.  S.  App.  274,  87  Fed.  Rep. 
72.     Thereupon  a   writ  of  certiorari  was   granted    by  this 
court. 

Messrs.  Burton  Hanson^  George  R.  Peck^  and  Georj^e  P. 
Cary^  for  petitioners. 

Messrs.  Bluford  Wilson   and  Philip  Barton    Warren^  for 
respondents. 

Mr.  Justice  White,  after  making  the  foregoing  state- 
ment, delivered  the  opinion  of  the  court : 

A  solution  of  the   issues  which   arise   on  this  record  in- 
volves only  an  analysis  of  the  facts  for  the  purpose   of 


Am  &  Eng  CONNECTING  CARRIERS  659 

RCas 

Huntting-  ^levator  Co.  v.  Bos  worth 

ascertaining  the  true  inferences  to  be  drawn  therefrom.  In 
the  statement  of  the  case  which  we  have  just  made  we  have 
^ivenan  outline  of  the  origin  of  the  controversy,  and  have 
nefemed  to  the  facts  only  so  far  as  essential  to  elucidate  the 
pleadings.  We  propose  now  to  review  the  facts  upon  which 
the  controversy  turns.  The  testimony  to  which  we  shall 
refer  in  doing  so  is  contained  in  the  record  of  the  case  of 
Jacob  Rau,  number  13  of  this  term,  as  in  taking  the  appeals, 
following  the  course  adopted  by  the  master  in  making  his 
report,  the  testimony  as  to  all  the  interventions  was  brought 
up  in  that  case  only,  and  as  found  in  that  record  has  been 
treated  in  the  argument  as  applicable  to  all  the  inter- 
ventions. 

The  Terminal  Railroad  Association  of  St.  Louis,  which 
will  be  hereafter,  for  brevity,  styled  the  Terminal  As- 
sociation, possessed  in  the  city  of  Bast  St.  Louis  extensive 
tracks,  yards,  and  facilities  for  the  purpose  of  successfully 
carrying  on  the  railroad  traffic  which  came  to  that  point.  It 
was  connected  with  and  operated  lines  of  railroad  running 
across  two  bridges,  leading  to  St.  Louis,  Missouri,  and  had 
many  transfer  tracks  in  its  railroad  yards,  which  were 
connected,  not  only  with  its  St.  Louis  tracks,  but  with  the 
lines  of  various  railroads  which  reached  Kast  St.  Louis  from 
different  points.  The  Terminal  Association,  therefore,  con- 
trolled the  transfer  of  railroad  business  arriving  at  Bast  St. 
Louis  for  St.  Louis,  and  from  St.  Louis  to  Bast  St.  Louis, 
thence  to  other  points,  except  to  the  extent  that  both  of 
these  classes  of  business  were  competed  for  by  the  Wiggins 
Perry  Company,  a  corporation  owning  and  operating  a 
transfer  ferry  between  Bast  St.  Louis  and  St.  Louis,  which 
latter  company  also  possessed  terminal  facilities  in  Bast  St. 
Louis. 

The  Chicago,  Peoria  &  St.  Louis  Railway,  which  we  shall 
hereafter  for  brevity  refer  to  as  the  Peoria  Company,  even  when 
considering  the  acts  of  the  receiver  of  that  company,  operated 
a  line  of  railroad  between  Peoria,  Illinois  and  Bast  St.  Louis, 
in  the  same  state.     It  commenced  business  at  Bast  St.  Louis 
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about  January,  1891.  The  terminus  of  its  main  tracks  to  the 
latter  place  was  at  a  point  termed  Bridge  Junction,  at  a  street 
known  as  Stockyards  Avenue,  which  was  either  beyond  the 
city  limits,  or,  if  within  the  city  limits,  was  on  the  outskirts 
thereof.  At  the  point  where  the  track  of  the  Peoria  Company 
thus  terminated,  that  road  possessed  no  terminal  facilities  of 
any  kind  for  the  handling  of  its  freight  business.  It  had  no 
warehouses,  no  side  tracks,  no  switch  engines,  and  no  con- 
veniences for  the  switching  or  handling  of  its  freight  trains. 
The  road  therefore  was  in  a  position  where  it  was  practically 
impossible  for  it  to  handle  freight  destined  for  East  St.  Louis 
or  for  carriage  beyond  that  point,  and  in  order  to  enable  it 
to  discharge  its  duty  as  a  common  carrier  as  to  any  such 
business  it  was  absolutely  necessary  for  it  to  make  some 
arrangement  for  that  purpose.  It  is  true  that  the  Peoria 
Company  had  a  small  freight  house  on  the  river  front,  with 
one  or  more  side  tracks  adjacent  thereto,  which  were  utilized 
for  the  loading  and  unloading  of  local  freight.  But  neither 
this  freight  house  nor  the  tracks  in  question  were  directly  con* 
nected  with  the  main  tracks  of  the  road.  To  make  such  con- 
nection it  was  essential,  therefore,  for  the  Peoria  Company 
to  use  the  tracks  of  some  other  railroad. 

The  Peoria  Company  thus  being  substantially  without  any 
terminal  facilities  whatever  for  freight  business  at  East  St. 
Louis,  that  company  as  early  as  June  1,  1891,  entered  into 
an  agreement  with  the  Terminal  Association  to  supply  such 
deficiency.  In  August,  1892,  the  agreement  made  in  1891  was 
modified,  and  governed  the  relations  of  the  parties  when  the 
fire  took  place.     A  copy  of  this  agreement  is  in  the  margin.* 

^Memorandum  of  an  ag^reement,  made  this  first  day  of  August, 
A.  D.  1892,  by  and  between  the  Terminal  Railroad  Association  of  St. 
L/Ouis,  party  of  the  first  part,  and  the  Chicago,  Peoria,  &  St.  Louis 
Railway  Company,  party  of  the  second  part,  witnesseth  : 

That  whereas,  the  party  of  the  first  part  undertakes  to  give  the 
party  of  the  second  part  terminal  facilities  at  Bast  St.  Liouis,  Illinois, 
for  the  handling  of  its  trains,  care  of  its  engines  and  cars,  and  the 
handling  and  care  of  its  freight,  under  the  following  terms  and  con- 
d  itions : 

First.  It  is  agreed  that  the  party  of  the  first  part  shall  furnish  the 
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Under  this  agreement,  the  incoming  freight  trains  arriving 
at  the  terminus  of  the  main  track  of  the  Peoria  road  as 
above  stated  were  handled  substantially  as  follows : 

The  Peoria  train  was  stopped  on  a  Y  track.  There  the 
Peoria  engine  was  detached  and  was  placed  on  a  stub  track 
reserved  for  the  purpose.  A  switch  engine  of  the  Terminal 
Association  then  took  hold,  broke  up  the  train,  and  distrib- 
uted the  cars  on  the  tracks  set  apart  for  the  Peoria  Company 
under  the  agreement. 

The  evidence  shows  that  the  place  assigned  for  the  use  of  the 
Peoria  Company  by  the  Terminal  Association,  in  compliance 
with  the  contract,  was  a  particular  portion  of  the  yard  of  the 
latter  corporation,  viz.,  eleven  tracks,  numbered  from  40  to 
50,  and  that  these  tracks  were  commonly  used  for  such 
purpose.  This  latter  fact  was  expressly  admitted  by  the 
receiver  in  a  stipulation  made  during  the  taking  of  testimony 
before  the  master  on  the  interventions,  in  subdivision  num- 
bered 2  of  which  it  was  agreed  that  the  cars  and  other  property 
were  damaged  by  the  fire  in  question  '  Vhile  on  the  tracks  of 
the  Terminal  Railroad  Association  of  St.  Louis,  in  its  yard 
at  Hast  St.  Louis,  commonly  used  by  the  receiver  herein  under 
the  agreem,ent  between  said  association  and  the  Chicago^  Peoria^ 
&  St.  Louis  Railroad  Company^  dated  August  i,  1892,*^ 
Though  the  stipulation  referred  to  was  amended  in  January, 

necessary  yard  room  and  track  facilities  in  their  yards  in  East  St. 
Louis,  Illinois,  as  now  located,  and  the  necessary  switch  engines  and 
yardmen  to  do  the  switching  of  the  party  of  the  second  part,  in  the 
making  up  and  breaking  up  of  all  freight  trains  that  depart  from 
and  arrive  at  East  St.  Louis,  and  to  furnish  storage  room  for  a  rea- 
sonable number  of  cars  necessary  to  properly  take  care  of  and  handle 
the  business  of  the  party  of  the  second  part,  not  exceeding  one  hun- 
dred and  fifty  (150)  cars  at  any  one  time;  and  the  charge  for  the 
facilities  and  the  work  above  named  shall  be  at  the  rate  of  fifty  cents 
(SO)  per  loaded  car  in  and  out,  except  cars  on  which  the  party  of  the 
first  part  receives  a  bridge  toll,  which  will  be  handled  free ;  empty 
cars  in  and  out  free. 

Second.  Cars  made  ''bad  order"  by  and  during  the  making  up  and 
breaking  up  of  trains  of  the  party  of  the  second  part  to  be  repaired 
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1896,  on  motion  of  the  receiver,  by  the  elimination  of  certain 
admissions  contained  therein,  which  it  was  asserted  had  been 
discovered  to  be  incorrect,  no  attempt  was  made  to  seek  a 
correction  of  the  stipulation  so  far  as  respected  the  use  of 
the  deposit  tracks. 

Besides  the  freight  trains  coming  into  East  St.  Louis  from 
the  main  track  of  the  Peoria  road,  as  above  stated,  there  were 
brought  to  the  aforesaid  deposit  tracks  the  empty  as  well  as 
the  loaded  cars  of  the  Peoria  road,  coming  from  the  freight 
house  above  referred  to,  and  also  the  loaded  or  empty  cars 
destined  for  the  Peoria  Company  from  other  points  and  com- 
ing into  East  St.  Louis  over  any  other  roftd  connecting  with 
the  Terminal  Association.  On  the  tracks  to  which  all  these 
cars  were  taken  substantially,  therefore,  all  the  freight  busi- 
ness of  the  Peoria  Company,  whether  it  arose  from  dealings 
with  the  Terminal  Association  or  with  any  other  railroad  cor- 
poration, was  carried  on,  and  there  all  the  outgoing  freight 
trains  of  the  Peoria  Company,  whether  inbound  or  outbound, 
whether  destined  to  be  carried  to  some  ultimate  point  by  the 
Terminal  Association,  or  intended  for  delivery  by  that  asso- 
ciation if  carried  over  other  roads,  remained  upon  the  tracks 
set  apart  in  the  yard  of  the  Peoria  Company  until  all  such 
purposes  could  be  accomplished.  In  other  words,  under  the 
agreement,  all  the  ingoing  and  outgoing  terminal  freight  busi- 

by  the  party  of  the  second  part,  and  the  party  of  the  second  part  shaU 
furnish  its  own  car  inspectors. 

All  cars  made  "bad  order''  outside  of  the  yards  set  aside  for  the 
use  of  the  party  of  the  second  part  shall  be  repaired  by  the  party 
causing  the  damage. 

Third.  For  all  loads  to  and  from  the  National  stock  yards  the 
party  of  the  second  part  is  to  pay  the  party  of  the  first  part  one  (1) 
dollar  per  car  in  and  out,  inclusive  of  the  charge  for  making  up  and 
breaking  up  of  trains,  but  not  the  trackage  charge  at  National  stock 
yards. 

Fourth.  All  cars  consigned  to  and  from  the  East  St.  Louis  freight 
house  of  the  party  of  the  second  part  to  be  switched  to  and  from  the 
Wiggins  transfer  tracks  without  extra  charge.  Regular  switching 
charges  and  rules  to  apply  on  all  other  cars  to  and  from  connections, 
the  party  of  the  first  part  to  be  governed  in  making  its  coUections 
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ness  of  the  Peoria  Company  was  in  effect  ultimately  handled 
by  the  Terminal  Association,  and  the  yard  in  question,  as  far 
as  set  apart,  was  necessarily  a  yard  for  the  transaction  of 
every  variety  of  the  freight  business  of  the  Peoria  Company. 

The  tracks  thus  set  apart  under  the  agreement — that  is, 
tracks  numbered  from  40  to  50 — ^were  capable  of  holding  two 
hundred  cars,  whilst  under  the  contract  .the  Peoria  road  was 
entitled  to  storage  room  for  but  one  hundred  and  fifty  cars. 
The  evidence  disclosed  that  the  Terminal  Association,  when- 
ever it  found  it  convenient  to  do  so,  utilized  the  surplus  space 
for  the  deposit  of  cars  not  belonging  to  the  Peoria  Company. 
The  receiver  of  the  Peoria  road  and  his  employees  (such  as 
the  local  agent  at  Bast  St.  Louis  and  his  assistants,  car  in- 
spectors, car  repairers,  etc.)  had  access  to  the  deposit  tracks. 
A  car  used  as  a  work  shop  by  the  car  repairers  of  the  Peoria 
Company  was  placed  near  to  said  tracks.  The  consignee 
had  also  ready  access  to  the  cars  placed  on  such  tracks. 
Over  a  portion  of  the  deposit  tracks — that  is,  numbers  42  and 
43 — passed  a  structure  known  as  the  transfer  warehouse,  a 
building  some  600  feet  in  length.  On  the  night  of  the  fire 
and  some  time  prior  thereto,  this  transfer  warehouse  was  be- 
ing used  by  a  St.  Louis  corporation,  under  leave  of  the  Ter- 
minal Association,  for  the  storage  of  loose  and  baled  hay. 

Such  being  the  relations  between  the  Peoria  Company  and 
the  Terminal  Association,  we  are  brought  to  consider  the 
particular  shipments  which  gave  rise  to  the  controversy  in 
this  case. 

In  September  and  October,  1894,  by  three  distinct  transac- 

by  instructions  shown  on  billing  to  it  as  to  who  should  pay.  In  the 
absence  of  any  instructions,  the  switching  charges  will  follow  the  car. 

Fifth.  The  party  of  the  first  part  to  furnish  track  room  upon  which 
the  engines  of  the  party  of  the  second  part  can  be  switched  and 
cared  for  and  turned,  as  may  be  required ;  the  care  of  such  engines 
to  be  under  the  supervision  of  the  party  of  the  first  part ;  the  price 
for  the  service  rendered  to  be  agreed  upon  by  the  master  mechanic 
of  the  party  of  the  first  part  and  the  superintendent  of  motive  power 
and  machinery  of  the  party  of  the  second  part. 

This  contract  to  be  in  force  from  and  after  the  Ist  day  of  August, 
1892,  and  to  continue  for  six  months  from  that  date,  and  to  be 
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tions  evidenced  by  telegrams  and  letters,  the  Huntting  £le- 

vator  Company,  of  McGregor,  Iowa,  sold  to  the  Teichman 
Commission  Company,  of  St.  Louis,  a  large  quantity  of  bar- 
ley. Respecting  the  first  purchase,  the  commission  com- 
pany, on  September  15,  1894,  wrote  from  St.  Louis  to  the 
Huntting  Company :  **We  have  your  telegram  accepting  our 
bid  of  56  c.  net  for  25,000  bushels  sample  barley,  to  be  shipped 
to  us  here  via  East  St,  Louis.''  Five  days  later  the  Huntting 
Company  telegraphed  to  the  commission  company  as  foUows: 
**We  have  yours  of  the  19th;  please  wire  us  best  offer  on  10,- 
000  or  20,000  of  our  No.  3  sample  barley  delivered  St.  Louis.*' 
On  November  1, 1894,  the  commission  company  telegraphed: 
"Sold  twenty  thousand  No.  3  fifty-four  net  via  East  St. 
Zumis,"  and  confirmed  the  telegram  by  letter  which  read  in 
part  as  follows:  **We  wired  you  sale  to-day  of  20,000  bus. 
your  No.  3  barley  at  54  c.  net  here,  to  be  shipped  via  East  St. 
Louis.''  The  third  sale  was  effected  on  October  10,  1894,  in 
the  following  manner:  After  a  telegraphic  offer  of  "fifty-five 
net  five  thousand  McNalley  sample"  had  been  declined,  the 
commission  company  telegraphed,  "Bid  fifty-six  net,  leavini^ 
small  margin,  shipment  via  East  St.  Louis."  The  Huntting 
Company  replied  :  "Accept  five  thousand  Lime  Spring  bar- 
ley." The  barley  was  delivered  to  the  Chicago,  Milwaukee* 
&  St.  Paul  Railway  Company — three  cars  at  Lime  Spring, 
Iowa,  and  seven  cars  at  Prairie  du  Chien,  Iowa.  The  freight 
was  prepaid  by  the  elevator  company  and  instructions  were 
given  to  the  agent  of  the  Milwaukee  Company  to  forward  the 

renewed  from  time  to  time,  as  desired,  at  the  expiration  thereof,  if 
satisfactory  to  both  parties. 
In  witness  whereof,  the  parties  hereto  have  caused  the  same  to  be 

executed  in  duplicate  this  —  day  of ,  A.  D.  1892. 

Terminal  Railroad  Association  of  St.  L#ouis» 

By  J.  O.  Van  Winkler, 
General  Superintendent. 

Attest : ,  Secretary. 

Chicago,  Peoria,  &  St.  Louis  Railway  Company, 

By  W.  S.  Hook, 
President. 
Attest :  Marcus  Hook,  Secretary. 
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cars  to  the  commission  company  at  St.  Louis,  via  East  St. 
Louis. 

At  the  time  of  the  shipment  in  question  no  receipts  were 
issued  by  the  initial  carrier  to  the  shipper  for  the  cars  of 
barley  so  delivered.  It  is  shown,  however,  that  it  was  the 
invariable  custom  of  the  agent  of  the  railway  company  to  fill 
out  the  blanks  contained  in  a  printed  form  of  way  bill,  the 
pertinent  portion  of  which  form  is  inserted  in  the  margin.  * 

A  completed  way  bill  accompanied  each  car,  and  in  the 
case  of  barley  consigned  to  a  commission  company  in  St. 
Louis,  it  would  be  recited  that  the  car  was  ''from"  the  named 
place  of  shipment  ''to  Bast  St.  Louis,"  while  in  the  column 
headed  "Consignee  and  Destination"  would  be  inserted  the 
name  of  the  consignee  and  the  address  "St.  Louis,  Missouri." 
And  the  testimony  leaves  no  doubt  that  a  way  bill  conform- 
ably to  the  the  course  of  business  referred  to  accompanied 
each  particular  car  of  the  shipments  now  under  considera- 
tion. 

The  cars  containing  the  barley  in  question  were  carried  to 
Rock  Island,  and  there  delivered  with  the  way  bill  to  the 
Rock  Island  and  Peoria  Railroad  Company.  The  latter  road 
conveyed  the  cars  to  Peoria,  and  delivered  them  with  the  way 
bills  to  the  Peoria  &  Pekin  Union  Railroad  Company,  a 
switching  association,  which  delivered  the  cars  and  way  bill 
to  the  Peoria  Company.  They  were  thence  carried  by  the 
Peoria  Company  to  the  end  of  its  main  track,  and  were  there 
put  upon  a  Y  track  and  carried  to  the  place  of  deposit  under 
the  agreement  as  above  stated. 

^Portion  of  Way  Bill. 
Form  287  3<. 

CHICAGO,  MILWAUKEE  AND  ST.  PAUL,  RAILWAY. 
Car  No.  Special  Way  BiU.  Way  BiU  No. 

Whose  Car,  from  to  Date  189 

This  form  must  be  used  in  all  cases  in  billing  Flour  or  Produce 
made  from  Wheat  milled  "in  transit." 


Oonsitrnor. 


Consiffnee 
and  Des- 
tination. 


No.  of 
Pkffs. 


Descrip- 
tion of 
Articles. 


Welffht 


Rate. 


Local 
Unpaid. 


Adv. 
Charffes. 
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The  trains  containing  the  cars  of  barley  in  controversy 
reached  the  end  of  the  Peoria  main  track,  and  the  cars  in 
question  were  taken  by  the  switch  engine  of  the  Terminal 
Association  to  the  deposit  tracks  at  the  times  following :  3 
cars  at  5  p.  m.,  on  Wednesday,  October  24,  1894;  4  cars  (2 
at  4  A.  M.,  1  at  1.45  p.  m.  and  1  at  8  p.  M,,  respectively),  on 
Thursday,  October  25,  1894;  1  car  at  2.45  A.  M.,  on  Friday, 
October  26,  1894;  and  two  cars  at  1.45  p.  m.,  on  Sunday, 
October  28,  1894  (the  day  of  the  fire). 

It  is  shown  beyond  dispute  that  when  the  train  in  which 
these  cars  were  found  was  taken  by  the  Terminal  Associa- 
tion on  the  Y  track  to  be  conveyed  to  the  customary  place  of 
deposit,  the  way  bills  which  accompanied  the  cars  were 
retained  by  the  Peoria  Company,  and  were  not  delivered  to 
the  Terminal  Association. 

On  the  evening  of  October  28,  1894,  there  were  many  cars 
of  the  Peoria  Company  standing  on  the  tracks  set  apart  for 
its  use  as  above  stated,  among  them  those  of  the  present  inter- 
veners which  had  been  delivered  at  the  dates  previously 
mentioned.  The  general  character  of  the  cars  of  the  Peoria 
Company  which  were  in  the  yard  is  shown  by  the  fact  that 
on  that  evening  two  trains  of  freight  cars  outward  bound 
over  the  line  of  the  Peoria  Company  were  made  up  and  taken 
by  it  and  carried  northward.  On  the  same  night,  shortly 
after  eleven  o'clock,  a  fire  broke  out  in  the  southeast  corner 
of  the  transfer  warehouse,  extending  over  a  portion  of  tracks 
42  and  43,  as  above  stated.  The  proof  unquestionably 
establishes  that  this  warehouse,  as  we  have  already  stated, 
was  filled  with  hay,  loose  and  in  bales ;  that  the  warehouse 
was  open  at  both  ends  in  such  a  way  as  to  create  imminent 
danger  of  the  igniting  of  the  hay  by  sparks  from  passing 
engines,  and  that  such  engines  engaged  in  the  work  of  hand- 
ling cars  were  traveling  backwards  and  forwards  on  the  tracks 
in  the  vicinity  of  the  warehouse.  The  dangerous  character 
of  the  building,  as  used  at  the  time  of  the  fire,  is  well  stated 
in  the  answer  of  the  receiver,  as  ''a  veritable  fire  trap."  No 
reasonable  inference  can  be  deduced  from  the  proof  other 
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than  that  the  fire  was  caused  by  the  igniting  of  the  hay  from 
the  sparks  of  a  passing  locomotive.  That  the  perilous  con- 
dition of  the  warehouse  was  known  to  the  Terminal  Asso- 
ciation is  beyond  controversy,  since  it  was  shown  that  the 
warehouse  was  leased  by  that  company  to  the  corporation 
which  had  stored  the  hay  therein,  for  the  purpose  of  doing  so. 
That  knowledge  of  the  hazardous  use  made  of  the  building 
was  also  known  to  the  Peoria  Company  is  likewise  true,  as 
it  is  shown  that  the  agent  of  the  Peoria  Company  observed 
the  situation  some  time  before  the  fire,  and  that  such  official 
called  the  attention  of  representatives  of  the  Terminal  Asso- 
ciation to  the  insecurity  arising  therefrom. 

The  conflagration  destroyed  eighty-three  cars  and  their 
contents.  Of  these,  thirteen  were  admittedly  chargeable  to 
the  Terminal  Association,  either  because  they  had  been  so 
dealt  with  by  the  Terminal  Association  as  to  clearly  make  it 
responsible  for  them,  or  were  cars  of  the  Peoria  Company, 
for  which  that  company  had  delivered  way  bills  to  the  Ter- 
minal Association  for  the  further  movement  of  such  cars, 
whereby  they  admittedly  passed  into  the  control  of  the  Ter- 
minal Company. 

Of  the  remaining  seventy  cars  belonging  to  the  Peoria 
Company  one  was  filled  with  outbound  freight  destined  over 
that  road ;  the  others  were  cars  which  had  come  in  over  the 
track  of  the  Peoria  Company  at  various  times,  and  had  been 
placed  in  the  yard  under  the  circumstances  already  men- 
tioned. 

With  the  foregoing  facts  in  mind,  we  pause  in  order  to 
state  the  conflicting  deductions  which  the  parties  claim  should 
be  drawn  from  them.  We  do  this,  because  if  what  is  asserted 
by  each  side  be  accurately  defined,  it  will  enable  us  in  our 
ftirther  examination  of  the  facts  to  restrict  our  inquiry  alone 
to  those  matters  which  are  necessarily  pertinent. 

The  contentions  of  the  Peoria  Company,  in  every  possible 
aspect,  are  embraced  in  three  propositions,  vts. : 

1.  That  the  barley  in  question  was  consigned  to  St.  Louis, 
and  therefore  the  obligation  of  that  company  was  to  carry  to 
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the  terminus  of  its  line  and  there  deliver  to  the  Terminal 
Association  for  the  completion  of  the  transit;  and  that  hav- 
iQ£[>  prior  to  the  fire,  delivered  to  the  Terminal  Association 
at  the  end  of  the  line  of  the  Peoria  road,  the  responsibility  of 
the  latter  company  to  the  owners  of  the  merchandise  had 
ceased. 

2.  That  even  if  the  shipment  was  to  Kast  St.  Louis  only» 
as  the  Peoria  Company,  when  the  merchandise  arrived  at  the 
terminus  of  its  road  at  that  point,  had  delivered  the  cars  to 
the  Terminal  Association,  that  association  thereafter  held 
them,  not  for  the  account  of  the  Peoria  Company,  but  for  the 
owners,  and  that  this  delivery  by  which  the  Terminal  Associa- 
tion came  into  possession  of  the  cars  for  account  of  the  own- 
ers, was  sanctioned  by  the  custom  of  trade  as  to  barley 
shipments,  and  was  moreover  shown  to  have  been  expressly 
authorized  by  the  offer  of  proof  and  the  stipulation  in  connec- 
tion therewith,  which,  as  we  have  shown  in  the  statement  of 
the  case,  took  place  on  the  hearing  before  the  master  prior  to 
the  time  when  the  amended  answer  of  the  Peoria  Company 
to  the  amended  petitions  in  intervention  had  been  filed. 

3.  That  as  by  the  custom  of  trade  as  to  barley,  it  was 
shown  that  such  merchandise  on  the  completion  of  the  car- 
riage to  East  St..  Louis  was  there  to  be  held  for  an  uncertain 
period  to  wait  the  convenience  of  the  owners  until  direction 
had  been  by  them  given  for  further  shipment,  it  followed  that 
after  the  arrival  of  freight  at  East  St.  Loliis  it  was  there 
retained  by  whomsoever  it  was  held ,  not  as  a  carrier,  but  for 
the  benefit  of  the  owners  and  to  aid  them  in  the  transaction 
of  their  business,  as  their  bailee;  and  that  the  Peoria  Com- 
pany was  hence  not  responsible  as  a  carrier  under  any  view» 
and  under  the  proof  was  not  liable  as  a  warehouseman.  In 
effect,  all  the  contentions  of  the  intervener  rest  upon  a  denial 
of  these  propositions. 

When  the  first  two  propositions  above  stated  are  duly 
weighed,  it  is  seen  that,  although  in  some  respects  they  con- 
tain different  elements,  in  effect  they  both  must  rest  upon 
identical  predicate  of  fact ;  that  is,  that  the  merchandise  in 
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question  had  arrived  at  Bast  St.  Louis  and  been  there  deliv- 
ered to  the  Terminal  Association.  This  becomes  obvious 
when  it  is  seen  that  the  first  proposition  asserts  a  nonliability 
of  the  Peoria  Company,  because  as  a  connecting  carrier  it 
had  delivered  the  merchandise  to  the  Terminal  Association 
for  further  transportation,  and  that  the  second  proposition 
rests  upon  the  assertion  that  on  the  arrival  of  the  merchan  - 
disc  at  Bast  St.  Louis  it  had  been  delivered  to  the  Terminal 
Association,  which  was,  under  the  custom  of  trade  and  the 
offer  of  proof  and  stipulation  above  referred  to,  the  agent  or 
bailee  of  the  owners.  The  different  character  in  which  it  is 
charged  that  the  merchandise  was  delivered  to  the  Terminal 
Association,  as  stated  in  the  two  propositions,  does  not 
obscure  the  fact  that  both  propositions  essentially  depend 
upon  an  assumption  of  fact  common  to  both,  that  is,  the 
delivery  of  the  merchandise  to  the  Terminal  Association  on 
its  arrival  at  Bast  St.  Louis. 

In  order  to  dispose  of  the  first  two  propositions  we  come, 
then,  to  consider  whether  the  cars  containing  the  barley,  on 
their  arrival  at  Bast  St.  Louis,  were  delivered,  in  the  legal 
import  of  that  word,  by  the  Peoria  Company  to  the  Terminal 
Association ;  and  it  is  perhaps  unnecessary  to  observe  that 
the  consideration  of  this  premises  of  fact  will  serve  completely 
to  dispose  of  every  argument  based  upon  the  custom  of  trade 
by  which  cars  were  held  at  Bast  St.  Louis,  and  the  assumed 
agreement  of  the  Terminal  Association  with  barley  dealers  as 
embraced  in  the  offer  and  stipulation  made  in  relation  there- 
with. In  its  best  aspect,  the  custom  of  trade  was  simply  that 
the  barley  be  held  at  Bast  St.  Louis  by  the  company  in  pos- 
session of  the  same  until  the  consignee  gave  an  order  for  the 
completion  of  the  transit.  And  in  any  view,  the  offer  of  proof 
and  stipulation  manifested  but  an  agreement  that  as  to  con- 
signments of  barley  which  were  solicited,  the  Terminal  Asso- 
ciation would  conform  to  the  course  of  dealing,  and  would, 
when  the  barley  came  under  its  control  and  possession,  not 
exact  a  charge  for  car  service.  But  neither  the  course  of 
business  nor  the  assumed  agreement  of  the  Terminal  Asso- 


670  CONNECTING  CARRIERS  Vol  XIX 

(NS) 

Huntting*  Elevator  Co.  v»  Bosworth 

elation  could  possibly  subject  that  association  to  a  liabil- 
ity for  merchandise  before  it  came  into  its  possession  at  a 
time  when  it  was  held  for  consignees  and  subject  to  their 
order,  by  another  and  different  corporation. 

This  leads  us  to  determine  what  was  the  attitude  of  the 
respective  parties,  under  the  contract,  to  the  freight  trains 
of  the  Peoria  Company  which  were  taken  by  the  switch 
engines  of  the  Terminal  Association  and  placed  on  the 
deposit  tracks,  set  apart  for  the  former  company.  The  legal 
relation  must  depend  upon  the  contract,  as  it  is  obvious  that 
the  Terminal  Association  was  under  no  obligation,  as  a  com- 
mon carrier,  to  accept  in  train  loads  freight  arriving  over  the 
Peoria  road,  with  cars  consigned  to  different  points  and  over 
different  connections,  and  to  subject  itself,  as  a  common  car- 
rier, to  the  hazard  of  sorting  out  the  cars  contained  in  such 
trains,  and  this  also  without  delivery  to  it  of  way  bills  show- 
ing the  further  destination  of  such  cars.  It  is  also  equally 
obvious  that  under  its  duty  as  a  common  carrier  the  Termi- 
nal Association  was  under  no  obligation  to  allow  the  use  of 
its  yard  for  all  the  purposes  of  the  Peoria  Company,  the 
handling  of  its  incoming  as  well  as  its  outgoing  freight  trains, 
whether  of  loaded  or  empty  cars,  and  the  furnishing  of  all 
the  appliances  necessary  to  do  so ;  and  especially  to  allow  a 
given  number  of  freight  cars  of  the  Peoria  Company  to 
occupy  a  designated  portion  of  the  yard  of  the  Terminal 
Association  for  such  time  and  under  such  circumstances  as 
the  Peoria  Company  might  elect. 

Before  coming  to  consider  the  text  of  the  contract,  the 
circumstances  surrounding  the  parties  at  the  time  it  was  made 
and  the  exigencies  which  caused  it  to  be  entered  into  are 
rightfully  to  be  borne  in  mind  as  means  of  interpretation  if 
ambiguity  exists.  We  hence  recall  the  facts  to  which  we  have 
previously  referred.  When  the  contract  was  executed, 
although  the  Terminal  Association  possessed  extensive 
terminal  facilities  at  East  St.  Louisi  the  Peoria  Company  had 
no  means  whatever  for  handling  the  freight  business  coming 
in  or  going  out  of  East  St.  Louis  over  its  main  line.     It  had 
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neither  yards  nor  switches  nor  switch  engines  at  East  St. 
I<onis,  nor  any  of  the  appliances  or  instrumentalities  essential 
to  enable  it,  if  it  received  freight  inward  or  outward  bound, 
to  discharge  its  duty  as  a  common  carrier.  The  purpose  of 
the  contract  then  was  to  bestow  upon  the  Peoria  road  the 
facilities  it  absolutely  required.  As  the  tracks  in  the  yard 
which  the  Peoria  Company  acquired,  to  carry  on  its  busi- 
ness, were  therefore  the  only  terminal  facilities  which  that 
company  had,  where  its  incoming  and  outgoing  freight  cars 
were  received ,  and  where  all  its  freight  trains  were  made  up ,  to 
hold  that  the  yard  so  far  as  set  aside  was  not  that  of  the 
Peoria  Company,  would  be  but  to  say  that  the  Terminal 
Association  and  the  Peoria  Company  had  been  merged  into 
one  corporation  for  the  purposes  of  all  the  terminal  business 
of  the  Peoria  Company,  or  that  the  Terminal  Association 
had  become  a  guarantor  to  the  shippers  of  freight  over  the 
Peoria  road  for  all  losses  occasioned  by  the  Peoria  Com- 
pany for  which  it  was  liable  as  a  common  carrier. 

We  come  to  a  specific  examination  of  the  text  of  the 
contract. 

The  preamble  which  announces  the  intention  of  the  parties 
in  entering  into  the  contract  clearly  rebuts  the  construction 
that  the  terminal  facilities  which  it  was  agreed  should  be 
afforded  to  the  Peoria  Company  were  to  be  enjoyed  by  that 
company  without  any  responsibility  whatever  resting  on  it ; 
in  other  words,  that  it  was  to  have  the  facilities  which  were 
essential  to  discharge  its  duty  as  a  carrier,  but  that  the  Termi- 
nal Association  was  to  bear  all  the  risk  of  such  enjoyment. 
This  results  since  the  preamble  recites  that  the  Terminal 
Association  undertakes  '*to  give  the  party  of  the  second  part" 
(the  Peoria  Company)  ^'terminal  facilities  at  Bast  St.  I<ouis, 
Illinois,  for  the  handling  of  its  trains,  care  of  its  engines  and 
cars,  and  the  handling  and  care  of  its  freight,  under  the 
following  terms  and  conditions."  Mark,  the  purpose  is  to 
give  the  Peoria  Company  "facilities,"  not  to  cause  the 
Terminal  Association  to  become  responsible  for  the  Peoria 
Company,  whilst  the  latter  was  making  use  of  the  facilities 


672  CONNECTING  CARRIERS  Vol  XIX 

(NS) 

Huntting  Elevator  Co.  v.  Bosworth 

given  to  it.  The  contract  also  expresses  the  purpose  thus 
declared  in  the  preamble — ^that  is,  that  the  facilities  are  to 
be  furnished  to  the  Peoria  Company.  The  agreement  is  not 
that  the  Terminal  Association  will  store  cars  for  the  Peoria 
Company,  but  that  there  is  to  be  given  to  that  company 
"storage  room  for  a  reasonable  number  of  cars  necessary  to 
properly  take  care  of  and  handle  the  business*'  (not  of  the 
Terminal  Association,  but)  of  the  Peoria  Company.  The 
provision  in  the  second  paragraph  is  that  "cars  made  'bad 
order'  by  and  during  the  making  up  and  breaking  up  of  trains 
of  the  party  of  the  second  part"  (the  Peoria  Company),  **to 
be  repaired  by  the  party  of  the  second  part,  and  the  party  of 
the  second  part  shall  furnish  its  own  car  inspectors."  This 
makes  the  meaning  yet  clearer,  since  it  results  that  during 
the  making  and  breaking  up  of  trains  all  the  risk  continued 
to  be  on  the  Peoria  Company.  And  this  is  cogently 
enforced  by  the  stipulation  which  immediately  follows,  that 
"all  cars  made  *bad  order'  outside  of  the  yards  set  aside  for 
the  use  of  the  party  of  the  second  part  shall  he  repaired  by 
the  party  causing  the  damage.^'  That  is  to  say,  the  contract 
whilst  casting  the  risk  on  the  Peoria  Company  during  the 
making  and  breaking  up  of  its  trains,  and  whilst  its  cars 
remained  in  the  yard  set  apart  for  the  Peoria  Company, 
applied  a  different  rule  outside  of  the  yard,  when  by  an  order 
given  to  the  Terminal  Association  to  move  the  cars  for 
further  transit  or  delivery  they  actually  came  under  its  con* 
trol.  It  is  to  be  considered  also  that  the  compensation  pro- 
vided in  favor  of  the  Terminal  Association  by  the  contract  is 
wholly  incompatible  with  the  construction  that  all  the  cars 
in  the  yard  set  apart  for  the  Peoria  Company  were  from  the 
mere  fact  of  their  deposit  there  to  be  at  the  risk  of  the 
Terminal  Association.  Indeed,  the  fourth  article  expressly 
contemplated  that  the  movement  by  the  Terminal  Association 
of  the  cars  from  the  yard  set  apart  for  the  Peoria  Company 
should  depend  on  the  orders  issued  by  the  Peoria  Company 
in  the  form  of  way  bills,  since  it  provides:  "The  party  of 
the  first  part"  (the  Terminal  Association)  "to  be  governed 
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in  making  its  collections'*  (for  cars  moved)  ''hy  instruction 
shown  on  hilling  to  it  as  to  who  should  pay." 

From  this  analysis  of  the  contract,  it  results  that  the 
obligations  which  it  imposed  were  entirely  in  accord  with  the 
conception  naturally  suggested  by  the  general  considerations 
to  which  we  adverted  before  approaching  the  text.  For  it 
will  be  observed  that  the  several  provisions  of  the  contract 
clearly  subject  the  Peoria  Company  to  all  the  risk  resulting 
from  those  acts  which  that  company  was  obliged  to  perform 
as  a  common  carrier  before  it  could  effect  delivery  to  a  con- 
necting carrier,  and,  on  the  other  hand,  imposed  upon  the 
Terminal  Association  the  risk  arising  after  the  performance 
of  such  acts.  That  is,  as  by  the  contract  the  Peoria  Com- 
pany was  furnished  the  facilities  for  the  execution  oi  its 
obligations  as  a  common  carrier,  it  was  submitted  to  the 
risk  incident  to  the  ])erformance  by  it  of  its  own  duties,  and 
the  Terminal  Association  was  subjected  to  the  risk  which 
would  likely  devolve  upon  it  by  a  delivery  by  the  Peoria  Com- 
pany after  the  latter  had  performed  its  own  duty  as  a  com- 
mon carrier. 

The  dealings  and  conduct  of  the  parties  in  executing  the 
contract  dispel  all  question  as  to  the  proper  interpretation  to 
be  given  to  it.  The  proof  beyond  any  doubt  establishes 
that  the  way  bills  which  we  have  described,  and  a  sample  of 
one  of  which  we  have  reproduced,  accompanied  the  freight 
cars  from  the  initial  point  to  the  terminus  of  the  Peoria  main 
tracks.  When  the  Peoria  train  was  taken  charge  of  by  the 
switch  engine  of  the  Terminal  Association  in  order  that  it 
might  be  broken  up  and  the  cars  composing  the  train  be 
placed  in  the  portion  of  the  yard  set  apart  for  the  Peoria, 
these  way  bills  were  retained  by  the  latter  company. 
While  the  Terminal  Association  kept  a  full  record  of  the 
cars  received  on  its  Y  tracks  from  the  Peoria  Company,  and 
of  the  particular  track  on  which  each  car  was  ultimately 
placed,  presumably  in  order  that  it  might  readily  locate  a 
car  when  it  received  orders  for  further  movement,  as  the  way 
bills  were  retained  by  the  Peoria  the  Terminal  Company 

19  (N  s)  A  &  E  R  Cas— 43 
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knew  officially  nothing  of  the  final  destination  of  the  cars 
and  as  to  where  they  were  to  be  forwarded.  It  therefore  was 
in  a  position  where  it  could  not  move  them  until  it  received 
forwarding  instructions  or  new  way  bills  from  the  Peoria 
Company.  The  proof  is  that  only  on  receipt  of  such  new 
instructions  or  way  bills  would  the  Terminal  A.ssociation 
card  and  switch  out  the  cars  from  the  deposit  tracks  of  the 
Peoria  Company,  and  ultimately  deliver  them  to  connections 
or  destinations  as  ordered  by  the  Peoria.  It  is  established 
by  the  evidence,  substantially  without  conflict,  that  the  cars 
as  placed  on  the  tracks  in  the  yard  set  apart,  as  above  stated, 
continued  to  remain  there,  and  were  not  subject  to  be  moved 
by  the  Terminal  Association  by  the  orders  of  the  consignee, 
or  any  other  person,  until  instructions  to  do  so  were  given 
by  the  Peoria  Company.  This  fact  was  testified  to  by  the 
receiver  himself  and  his  employees.  Thus  receiver  Bosworth 
said  that  when  a  train  of  the  Peoria  Company  was  broken  up 
by  the  Terminal  Association,  and  the  cars  put  upon  the 
tracks  commonly  used  for  the  business  of  the  Peoria  Com- 
pany, the  cars  were  not  moved  by  the  Terminal  Association 
until  instructions  to  do  so  were  given  by  the  receiver,  and 
that  they  were  subject  to  the  order  of  the  receiver  to  that 
extent,  and  the  Terminal  Association  would  not  have  recog- 
nized any  instruction  that  the  consignee  would  have  made 
directly  to  it.  The  local  agent  at  Bast  St.  I^ouis  of  the 
Peoria  road  also  testified,  respecting  shipments  of  barley 
consigned  to  commission  merchants  whose  address  would  be 
stated  merely  as  **St.  I/Ouis,"  that  ^^ there  are  a  great  many 
of  the  cars  we  have  orders  for  before  they  arrive,  giving  us 
designated  points  for  delivery."  Such  cars,  however,  would 
be  placed  on  the  deposit  tracks  referred  to,  until  the  agent  of 
the  Terminal  Association  had  received  from  the  agent  of  the 
Peoria  road  a  new  way  bill  or  manifest  for  the  freight, 
indicating  the  precise  destination ;  while  cars  of  barley  con- 
signed as  stated,  for  delivery  in  St.  Louis,  for  which  no 
orders  for  further  movement  were  given  by  the  consignees 
prior  to  the  arrival  of  the  cars,  would  be  allowed  to  remain 
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on  the  deposit  tracks  awaiting  instructions  to  the  Peoria 
Company  from  the  consignee,  such  freight  being,  *'as  a  rule, 
held  for  the  accommodation  of  the  consignee."  In  sub- 
stance, this  witness  further  said : 

In  the  case  of  barley  shipments,  the  time  of  detention  on 
the  deposit  tracks  would  vary  from  two  hours  to  the  same 
number  of  months,  depending  upon  whether  instructions 
from  the  consignees  had  been  received  prior  to  the  arrival  of 
the  cars,  or  upon  the  time,  following  the  deposit  of  the  cars, 
when  the  consignee  would  answer  the  notice  sent  to  him  and 
-direct  as  to  delivery. 

Stapleton,  the  chief  clerk  of  the  local  agent  at  Bast  St. 
I^ouis  of  the  Peoria  road,  testified  on  the  subject  as  follows : 

"The  cars  would  come  in  and  be  placed  on  the  tracks  in 
the  Terminal  Association  yard  wherever  they  saw  fit;  we 
would  take  the  way  bill  and  notify  the  consignee  that  we 
had  a  car  numbered  so  and  so  loaded  with  barley;  'Where 
do  you  want  it?'  That  is  about  the  substance  of  the  notice ; 
and  at  such  time  as  he  got  ready  he  would  send  this  notice 
back,  indorsed  on  the  back  a  great  many  times.  Send  this 
car  to  Hines'  Brewery,  or  Send  it  to  Highland  or  some  other 
point.  Then  we  take  and  make  out  a  way  bill;  take  that  to 
Mr.  Pelps  and  take  his  receipt. 

•  •  •  .  •  .  . 

"With  reference  to  Teichman's  barley,  we  would  some- 
times have  orders  in  our  office,  in  advance  of  the  arrival  of 
the  cars,  what  disposition  to  make  of  them;  others  we 
wouldn't.  Those  we  didn't,  when  they  came  we  sent  Mr. 
Teichman  notice  that  the  cars  were  there,  what  shall  we  do 
with  them?  Virtually  that  is  the  substance;  and  he  would, 
at  his  pleasure,  advise  us  to  send  the  car  so  and  so,  to 
Hines'  brewery,  say.  We  would  make  out  a  way  bill  for 
the  car,  consign  it  that  way,  and  deliver  it  to  Mr.  Pelps  of 
the  Terminal  Association. 


If 


If  a  man  would  say  'Send  this  to  Highland,'  that  would 
be  instruction  to  the  Vandalia,  but  the  Terminal  Association 
would  handle  it." 
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This  testimony  as  to  the  relations  existing  between  the 
parties  and  the  necessity  for  instructions  from  the  Peoria 
Company  or  new  way  bills  before  the  Terminal  Association 
was  empowered  to  remove  the  cars  standing  in  the  designated 
yard  is  well  illustrated  by  the  proof,  which  shows  that  on 
October  28,  1894,  the  day  of  the  fire,  among  the  cars  belong- 
ing  to  the  Peoria  Company,  standing  in  said  yard,  there  were 
twenty-four  cars  which  had  been  received  at  various  times  ^ 
and  that  on  that  day  for  these  twenty -four  cars  new  way 
bills  had  been  delivered  by  the  Peoria  Company  to  the  Ter- 
minal Association,  and  the  cars  were  moved  by  the  latter 
corporation,  and  therefore  escaped  the  fiire. 

In  passing,  we  note  how  completely  this  proof  refutes  the 
assumption  predicated  upon  the  assumed  custom  of  trade, 
and  the  offer  of  proof  and  stipulation,  since  it  demonstrates 
that  up  to  the  time  of  the  giving  of  instructions  to  the  Ter- 
minal Association  no  relation  between  the  Terminal  Associa  - 
tion  and  the  consignees  of  the  barley  had  arisen,  and  that  the 
order  of  the  consignees  given  to  the  Terminal  Association  as  to 
the  further  movement  of  the  barley  would  have  been  wholly 
without  effect  and  worthless,  without  the  giving  of  an  order 
by  the  Peoria  Company  to  the  Terminal  Association  on  the 
subject. 

In  the  course  of  the  dealings  between  the  roads  a  blank 
form  of  order  for  the  movement  of  the  cars  was  prepared  by 
the  Terminal  Association,  was  delivered  to  the  Peoria  Com- 
pany, and  was  used  in  the  dealings  for  the  purpose  intended. 
One  of  these  blanks  was  filled  by  an  employee  of  the  receiver 
during  the  course  of  the  hearing  before  the  master  and  was 
put  in  evidence.     A  copy  will  be  found  in  the  margin.  * 

It  will  be  seen  that  the  blank  in  question  plainly  manifests 

*Car  No.  680.     Terminal  Railroad  Association  of  St.  I^uis. 
C,  M.  &  St.  P.    Manifest  of  freight  transferred. 
B'rom  C.  P.  &  St.  L,.  R.  R.    To  Bads  R.  R.    Oct.  10,  1894. 
Conslirnor.        Oonslguee  &  destination.    Description.       Weight       Charges 
C.  M.  &  St.  P.    Teichman  Com.  Co.      Barley.         30,000.  S61.00 

Wykoff.        16th  St.  &  Union  depot. 

St.  I^uis,  Mo. 
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that  prior  to  the  giving  of  the  order  the  car  referred  to  in  the 
document  had  not  been  transferred  to  the  Terminal  Associa- 
tion, since  it  declares  that  the  transfer  to  that  company  arises 
from  the  order  which  the  paper  contains.  Another  very  con- 
clusive fact  is  likewise  shown  beyond  dispute.  By  the  course 
of  business  followed  by  the  Peoria  Company  that  road,  where 
it  received  cars  from  other  roads,  to  be  further  transported, 
made  to  the  carrier  from  whom  such  cars  were  received  what 
are  denominated  ''junction  reports,"  that  is,  statements 
showing  when  the  cars  in  question  were  delivered  by  the 
Peoria  Company  to  another  carrier,  and  hence  passed  from 
its  control.  Now  these  reports  thus  made,  in  the  course  of 
the  business,  embraced  cars  which  had  been  taken  and  placed 
in  the  yard  after  the  Peoria  Company  had  issued  the  new 
instructions  or  way  bills  to  the  Terminal  Association.  Thus 
for  the  purpose  of  its  dealings  with  the  carrier  from  whom 
the  cars  were  received,  the  Peoria  Company,  by  its  whole 
course  of  action,  constantly  avouched  that  the  cars  were  in 
its  possession  and  under  its  control  while  in  the  yard  up  to 
the  time  the  order  to  move  was  given  by  it  to  the  Termi- 
nal Association,  yet  the  claim  now  asserted  is  that  the  cars 
had  passed  from  the  possession  and  control  of  the  Peoria 
Company  from  the  mere  fact  that  they  had  been  placed  in  the 
yard  and  before  the  order  to  move  was  given. 

A  yet  further  fact  of  great  significance  remains  to  be  no- 
ticed. The  Peoria  Company  carried  one  or  more  insurance 
policies  upon  property  in  its  possession.  In  an  affidavit  to 
proofs  of  loss  furnished  by  the  receiver  to  the  insurance  com- 
panies, verified  by  agent  Calvert,  in  December,  1894,  it  was 
stated : 

"During  the  night  of  October  28,  1894,  a  fire  occurred  on 
the  track  of  the  Terminal  Railway  Association  Company  at 
Bast  St.  Louis,  state  of  Illinois  (said  tracks  being  used  by 
the  Chicago y  Peoria  &  St,  Louis  Railway  Company)  ^  and 
burned  the  cars  and  wholly  consumed  the  property  freight  in 
iransit  in  said  cars,  as  set  forth  in  statements  attached  hereto, 
and  forming  a  part  of  this  proof  of  loss."     [Italics  ours.] 
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The  statement  attached  as  part  of  the  proofs  of  loss  em- 
braced the  property,  the  value  of  which  was  subsequently 
demanded  in  the  intervention  proceedings.  The  proof  of 
loss,  while  enumerating  the  claim  of  the  Chicago,  Milwau- 
kee, &  St.  Paul  Railway  for  thirty-eight  of  its  cars,  which  had 
been  destroyed,  however,  contained  no  reference  to  seven* 
teen  of  the  cars  of  that  company  which  had  been  but  par- 
tially damaged  and  was  repaired  by  the  receiver  without  any 
intimation  to  the  Milwaukee  Company  that  the  receiver  was 
not  legally  required  to  bear  such  expense,  although,  as  be- 
tween the  Terminal  Association  and  the  receiver,  the  latter 
claimed  that  the  former  was  ultimately  liable  for  such  dam- 
age. 

Concluding  that  at  the  date  of  the  fire  the  merchandise  in 
question  had  not  been  delivered  by  the  Peoria  Company,  and 
was  in  contemplation  of  law  within  its  possession  and  con- 
trol, the  first  two  propositions  are  disposed  of,  and  it  remains 
only  to  consider  the  third,  that  is,  even  if  the  merchandise 
was  in  the  possession  of  the  Peoria  Company  at  the  time  of 
the  fire,  by  the  custom  of  detaining  the  barley  at  Bast  St. 
Louis  for  further  orders,  it  was  there  held  by  the  Peoria  Com- 
pany, not  as  a  carrier,  but  as  bailee,  and  under  such  relation 
the  proof  does  not  establish  its  liability.  But  the  legal  aspects 
of  this  proposition  need  not  be  considered,  since  it  rests  upon 
an  assumption  of  fact  which  is  unfounded,  that  the  proof  is 
insufficient  to  fix  the  responsibility  of  the  Peoria  Company, 
even  although  it  merely  held  the  merchandise  as  a  bailee  or 
warehouseman.  We  have  seen  that  the  amended  interven- 
tions even  under  the  hypothesis  that  the  Peoria  Company  did 
not  hold  the  goods  at  the  time  of  the  fire  as  a  common  carrier 
but  as  a  warehouseman,  plainly  charged  the  liability  of  that 
company  for  the  destruction  of  the  property  because  of  its 
negligence  in  and  about  the  care  of  the  goods.  The  facts 
which  we  have  already  stated  as  to  the  hazardous  use  of  the 
warehouse  and  the  actual  knowledge  of  the  Peoria  Company 
of  its  condition,  clearly  sustains  this  latter  ground,  of  the 
asserted  liability  of  the  Peoria   Company.    And  even  al* 
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though  the  proof  of  actual  knowledge  by  the  Peoria  Company, 
of  the  condition  of  the  warehouse,  be  put  out  of  view  and 
weight  be  given  alone  to  the  relation  which  that  company 
bore  to  the  tracks  set  apart  for  its  use,  and  to  its  duty  under 
the  law  to  know  the  condition  of  the  place  where  it  stored 
the  freight  held  by  it,  and  the  negligence  which  must  be  im- 
plied if  no  actual  knowledge  existed  of  the  use  made  of  the 
warehouse,  from  the  presence  of  the  officers  and  employees 
in  that  locality  in  the  discharge  of  their  duty,  yet  the  liabil- 
ity of  the  Peoria  Company  in  the  capacity  of  warehouseman 
was  clearly  established  by  the  proof. 

Incidentally,  it  seems  to  be  claimed  in  argument  that  the 
Huntting  Elevator  Company  was  not  entitled  to  assert  a  right 
of  recovery,  because  it  was  not  the  real  party  in  interest. 
But  we  need  not  dwell  upon  this  claim,  as  it  depends  upon 
the  contention  that  the  facts  established  a  delivery  of  the 
merchandise  to  the  consignees,  a  contention  which  had  been 
fully  disposed  of  by  what  has  been  previously  said.  And 
even  if  under  the  custom  of  trade  by  which  the  barley  was 
retained  by  the  Peoria  Company  at  Bast  St.  Louis,  it  resulted 
that  the  Peoria  Company  became  a  bailee  or  warehouseman 
for  the  consignees,  under  such  hypothesis  the  right  of  the 
Huntting  Elevator  Company  to  recover  in  the  intervention 
proceedings  is  manifest.  The  proof  shows  that  after  the 
destruction  of  the  barley  by  the  fire  in  question,  upon  the  de- 
mand of  the  consignees,  the  Huntting  Elevator  Company,  in 
order  to  comply  with  its  contracts  of  sale,  replaced  the  dam- 
aged or  destroyed  barley.  Under  this  state  of  facts,  therefore, 
the  Huntting  Elevator  Company  became  in  effect  the  assign- 
ees of  the  consignees  in  respect  to  any  claim  which  the  latier 
might  have  asserted.  Of  course,  nothing  which  we  have  said 
in  the  foregoing  opinion  or  anything  which  will  be  contained 
in  the  decree  which  we  shall  render  will  preclude  any  right 
which  may  exist  or  be  asserted  by  the  Peoria  Company 
against  the  Terminal  Association  for  the  loss  occasioned  by 
the  fire  in  question. 
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The  decree  of  the  circuit  court  of  appeals  is  reversed,  and 
the  decree  of  the  circuit  court  of  the  United  States  for  the 
Southern  district  of  Illinois  is  affirmed. 

Mr.  Justice  Brewer  did  not  hear  the  argument,  and  took 
no  part  in  the  decision  of  this  cause. 


Chicago,  Mii<waukee,  &  St.  Paui<  Raii<way  Company 

BoswoRTH,  Receiver  of  the  Chicago,  Peoria,  &  St. 

Louis  Raii^way  Company,  et  al. 

{Supreme  Court  of  the  United  States,  Dec,  17 ,  1900,) 

Loss  of  Connecting  Carrier's  Cars  in  Yard  of  Terminal  Company 
— Liability. — The  cars  of  a  connecting-  carrier  were  destroyed  by  fire 
while  in  the  possession  and  control  of  the  defendant  railroad  com- 
pany, and  in  the  yard  of  a  terminal  association,  under  a  contract 
with  the  latter  for  terminal  facilities  and  storage  room  only,  and 
awaiting  orders  for  the  further  transportation  of  themselves  and 
their  freight  from  the  consignees.  Held,  that  the  defendant  railroad 
company  was  liable  for  the  loss  of  the  cars. 

On  writ  of  certiorari  to  the  United  States  circuit  court  of 
appeals  for  the  Seventh  circuit.     Affirmed, 

Messrs,  Burton  Hanson,  Georg^e  R,  Peck,  and  George  P, 
Cary,  for  petitioners. 

Messrs,  Bluford  Wilson  and  Philip  Barton  Warren ,  for 
respondents. 

Mr.  Justice  White  delivered  the  opinion  of  the  court : 

The  decision  of  the  controversy  presented  in  this  record  is 
controlled  by  the  principles  announced  in  the  opinion  just 
delivered  in  Huntting  Elevator  Co.  v.  Bosworth,  number  12  of 
this  term  (preceding  case) .  The  claim  of  the  railroad  company 
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^as  for  the  value  of  certain  cars,  admittedly  owned  by  it, 
which  had  been  received  by  the  Peoria  Company  at  various 
times  on  and  prior  to  October  28,  1894,  from  a  connecting 
carrier,  upon  shipments  of  barley  from  various  points  to  com- 
mission merchants  in  St.  Louis,  the  cars,  except  in  one  or 
two  instances,  being  routed  on  the  way  bills  to  Bast  St. 
Louis.  The  cars  so  taken  by  the  Peoria  Company  were  de- 
posited on  the  tracks  at  East  St.  Louis  set  apart  for  the  use 
of  the  Peoria  Company  under  the  circumstances  disclosed  in 
the  opinion  in  the  Hunting  Elevator  Company  Case,  and 
while  awaiting  orders  from  the  consignees  for  further  move- 
ment, were  destroyed  in  the  fire  of  October  28,  1894.  The 
circuit  court  entered  a  decree  in  favor  of  the  railroad  com  - 
pany,  but  this  decree  was  reversed  by  the  circuit  court  of 
appeals. 

For  the  reasons  stated  in  the  opinion  in  the  Huntting  Ele- 
vator Company  case,  the  decree  of  the  circuit  court  of  ap- 
peals must  be  reversed,  and  the  decree  of  the  circuit  court  of 
the  United  States  for  the  Southern  district  of  Illinois  affirmed. 


Illinois  Cent.  R.  Co. 

V. 

Brown. 

{Supreme  Court  o/ Mississippi ^  Dec,  i8gg,) 

Injury  to  Passenger — Recklessness  and  Willfulness  of  Trainmen. — 
A  passenger's  contributory  negligence  in  riding'  on  top  of  a  car  will 
not  prevent  a  recovery  for  his  injuries  sustained  in  a  collision  re- 
sulting from  the  recklessness  and  willfulness  of  the  trainmen  while 
he  was  riding  in  such  position. 

Appeal  by  defendant  from  Carrdll  county  circuit  court. 
Affirmed, 
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Mayes  &  Harris^  for  appellant. 
Hill  &  StssoHt  for  appellee. 

Woods,  C.  J.  It  is  altogether  certain  that  the  appellee ^ 
at  the  time  of  receiving  his  injuries «  was  where  he  should 
not  have  been,  and  where  his  own  evidence  clearly  shows  he 
knew  that  he  should  not  have  been.  His  proper  place  was 
inside  of  the  caboose,  as  he  well  knew,  and  he  was  guilty  of 
contributory  negligence  in  the  act  of  which  he  complains, 
and  this  would  and  should  usually  bar  his  recovery.  In  the 
present  case,  however,  the  evidence  discloses  such  gross  neg- 
ligence on  the  part  of  the  servants  of  the  appellant  as  to  ren- 
der the  contributory  negligence  of  appellee  unavailing  to 
prevent  a  recovery,  and  that  the  method  of  handling  the  car 
on  which  the  appellant  was  .improperly  riding  as  a  part  of 
the  segment  of  the  train  of  cars  detached  from  the  engine  and 
forward  cars  in  the  train  was  so  obviously  dangerous  as  to 
justify  its  characterization  as  grossly  negligent, — willful, 
reckless  negligence.  That  a  number  of  cars  set  out  on  a 
switch  track  having  a  down  grade,  without  brakes  applied, 
or  any  other  means  adopted  to  prevent  their  rolling  down  the 
incline,  would  necessarily  roll  down  and  come  in  collision 
with  a  train  moving  down  also  on  the  main  line  in  the  direc- 
tion which  the  set-out  cars  were  bound  to  take,  was  palpable 
to  the  dullest  comprehension.  That  the  train  on  the  main 
line  moving  south,  and  the  detached  and  unsecured  cars  on 
the  switch  track  with  a  down  grade  south  must  come  together,, 
was  apparent  to  any  one,  and  only  gross  negligence,  reck- 
lessness, or  willful  blindness  to  the  peril  would  have  invited 
the  inevitable  catastrophe.  Contributory  negligence  must 
continue  to  defeat  a  recovery  where  the  railroad  has  been 
guilty  of  mere  negligence;  but  where,  as  in  this  case,  the 
negligence  of  the  railroad's  servants  is  marked  by  gross  or 
willful  or  reckless  misconduct,  the  contributory  negligence 
of  the  complaining  party  should  not  be  permitted  to  shield 
the  railroad  from  liability  for  such  misconduct.     AfiBrmed. 
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Santa  Fb  Pac.  R.  Co. 

V, 

Bossut  et  aL 

(Supreme  Court  of  New  Mexico,  Aug,  23,  /^oo.) 

Common  Carriers — Lien  on  Goods  Transported — Attachment. — 
A  common  carrier  has  a  special  interest  in  and  a  lien  on  property 
attached  for  freight  due  it  for  its  transportation. 

Garnishee — Right  of  Appeal. — A  garnishee  is  a  party  to  the  pro- 
ceedings between  the  creditor  and  original  defendant,  and,  on  final 
judgment  being  given,  can  appeal  therefrom. 

Goods  in  Transitu — Attachment.* — Goods  in  the  custody  of  a  rail- 
road company  in  transitu  within  the  territory  are  subject  to  attach- 
ment. 

(Syllabus  by  the  Court.) 

Error  by  garnishee  to  Bernalillo  county  district  court. 
Affirmed, 

An  action  in  assumpsit  was  brought  by  Emil  and  Juan 
Bossut  against  Prank  Pursch  and  Jacob  Kaskel  in  the  district 
court  of  Bernalillo  county  to  recover  the  sum  of  $3,180. 
The  complaint  was   filed  on  March  10,   1898,       ^     .      ^ 

'^  Case  stated. 

and  on  the  following  day  bond  and  affidavit 
for  attachment  were  filed,  the  affidavit  alleging  that  the 
defendants  were  not  residents  of  this  territory.  Writ  of 
attachment  and  summons  issued  on  March  12,  1898,  and  on 
the  same  day  the  sheriff  of  Bernalillo  county  seized  and  took 
possession  of  a  certain  case  of  merchandise  then  in  the  ware- 
house of  the  railroad  company  at  Gallup,  N.  M.,  of  which  it 
had  possession  as  a  common  carrier,  being  engaged  in  trans- 
porting the  same  to  San  Francisco,  Cal.,  as  the  property  of 
the  defendants,  Prank  Pursch  and  Jacob  Kaskel.  On  March 
22,  1898,  the  railroad  company,  as  garnishee,  filed  an  an-  ' 

*See  notes  at  end  of  case. 
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swer  denying  that  it  had  in  its  possession  or  under  its  control 
any  property  belonging  to  said  Pursch  or  Kaskel,  or  either 
of  them,  and  prayed  to  be  discharged  as  such  garnishee. 
Service  against  the  defendants  was  obtained  by  publication, 
and,  failing  to  appear,  on  the  10th  day  of  June,  1898,  judg- 
ment was  entered  against  them  for  the  sum  of  $3,180.  On 
April  19  and  May  28,  1898,  the  garnishee  filed  notices  and 
motions,  supported  by  affidavits,  for  an  order  to  require  the 
sheriff  to  return  to  its  possession  the  case  of  merchandise  on 
which  he,  the  sheriff,  had  levied,  setting  up  in  said  motions: 
(1)  That  the  sheriff  had  no  right,  under  any  writ  issued  in 
the  case,  to  take  forcible  possession  of  the  property  which 
he  had  seized;  (2)  that  the  property  was  not  the  property 
of  the  defendants,  Pursch  and  Kaskel ;  (3)  that,  the  railroad 
company  having  been  garnished  in  said  cause,  the  sheriff 
had  no  right  to  take  from  its  custody  by  attachment  prop  - 
erty  which  it  was  carrying  as  a  common  carrier  over  its  line 
of  road  under  a  bill  of  lading  which  showed  that  Isaac  Levy 
delivered  to  the  Atchison,  Topeka  &  Santa  Pe  Railway 
Company  at  New  York  a  case  of  goods  to  be  delivered  by  it 
to  J.  Gibbs,  as  consignee,  at  San  Francisco,  Cal.;  (4)  that 
the  Santa  Fe  Pacific  Railroad  Company  has  a  special  owner- 
ship in  the  property,  and  a  lien  for  its  freight  charges,  which 
were  unpaid,  amounting  to  $7.87.  On  June  13,  1898,  the 
motion  of  the  garnishee  was  heard,  and  an  order  was  entered 
overruling  it,  but  giving  the  railroad  company  a  prior  lien 
upon  the  property  seized  for  the  freight  charges  due  it. 
Defendants  in  error  filed  a  motion  to  quash  the  writ  of  error 
because  it  was  sued  out  of  this  court  on  July  14,  1898,  and 
was  made  returnable  to  the  July,  1898,  term  of  the  supreme 
court. 

C.  N,  Sterry  (Childers  &  Dobson,  on  the  brief),  for  plain- 
tiff in  error. 

Warren^  Fergusson  &  Gillette  for  defendants  in  error. 

M11.LS,  C.  J.  (after  stating  the  facts) .     The  case  was  this : 
The  plaintiffs  below,  Emil  and  Juan  Bossut,  attached  a  case 
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of  goods  which  were  in  the  possession  of  the  garnishee  as  a 
common  carrier,  and  on   which  a   bill  of   lading   had  been 
issued  to  Isaac  Levy,  in  New  York  City,  the  consignee  being 
J.  Gibbs,  San  Francisco,  Cal.,  claiming  that  the  goods  were 
the  property  of  Frank  Pursch  and  Jacob  Kaskel.     Neither 
Levy  nor  Gibbs  ever  appeared  in  the  suit,  and  the  plaintiff 
recovered  judgment  against  said  Pursch  and  Kaskel.     The 
garnishee  filed  a  motion  to  have  the  case  of  merchandise 
attached   returned  to  it,  but  the  motion  was  denied.     Both 
parties  to  this  proceeding  admit  that  the  garnishee  railroad 
company  has  a  special  interest  in  and  a  lien  on  the  property 
attached  for  freight  due   it;    consequently  we  common oar- 
need  not  discuss  this  proposition.     Defendants  ***^^5gJ*;h. 
in  error  object  to  our  considering  this  writ  of  "•***• 
eiror  on  the  ground  that  a  writ  of  error  lies  only  from  **a 
final  judgment  or  decision  of  any  district  court  in  any  civil 
cause,"  and  that  this,  being  only  a  decision  of  a  motion  to 
return  the  property   taken  to  the  garnishee,   is   not  a  final 
decision.     It  will  appear  from  an  examination  of  the  record 
before  us  that  final  judgment  had  been  taken  in  the  suit,  and 
that  it  was  after  such  final  judgment  had  been  taken  thlit  the 
motion  for  the  return  of  the  property  was  denied.     A  final 
judgment  had  been  given  in  this  case,  and  a  writ  of  error  will 
lie  from  it.    The  writ  of  error  might  have  been  sued  out  if 
the  motion  for  the  return  of  the  property  had  never  been  filed. 
Defendants  in  error  further  contend  that  the  railroad  company, 
not  having  been  a  party,  by  intervention  or  otherwise,  in  the 
action  below,  cannot  prosecute  this  writ  of  error.     A  gar- 
nishee is  a  **party"  to  the  proceedings  between  the  creditor 
and  original  defendant,  although  summoned  into  the  case  and 
treated  as  a  witness ;  and  he  may  take  an  appeal 
therein.    Clark  v.    Williams,    2  Humph.  303;  S5SSJr^^* 
Kaylor  v.  Brunswick,  6Heisk.  237.     The  main 
contention  of  the  garnishee  is  that  the  sheriff  of  Bernalillo 
county  had  no  right  to  take  from  its  possession,  under  the  writ 
of  attachment,  property  which  was  in  its  possession  as  a  com- 
mon carrier,  and  on  which  a  bill  of  lading  had  been  issued, 
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agreeing:  to  deliver  the  property  to  a  third  person  not  a  party  to 
the  suit.  The  attorney  for  plaintiff  in  error  cites  a  number  of 
cases  to  the  effect  that  property  in  the  hands  of  a  common  car- 
rier is  not  liable  to  garnishment  when  in  transit.  They  do  not, 
however,  cite  a  single  case  which  holds  that  such  property  is 
not  liable  to  attachment.  The  difference  between  an  attach- 
ment of  personal  property  and  a  garnishment  is  very  great. 
In  the  former  the  property  attached  is  actually  taken  into 
the  possession  of  the  officer  holding  the  writ,  and  is  under 
his  custody  and  control,  while  in  garnishment  proceedings 
the  property  is  left  in  the  hands  of  the  garnishee.  In  the 
case  at  bar  the  box  of  merchandise  was  attached  by  the  offi- 
cer, and  removed  by  him.  In  this  territory  the  right  of  an 
officer  to  attach  goods  in  the  hands  of  a  common  carrier  is 

recognized.  McVeagh  v.  Railroad  Co.,  3  N. 
gS^tuSSIKt.  M.  (Gild.),  327,  5  Pac.  457.     The  American  & 

English  Kncyclopaedia  of  law  (volume  2,  p.  854) 
says:  "Goods  in  the  custody  of  a  railroad  company  within 
the  state  and  county  where  the  writ  is  issued  at  the  time  of 
the  issuance  of  the  writ  would  seem  clearly  to  be  subject  to 
attachment;"  and  numerous  cases  are  cited  to  sustain  the 
proposition.  We  cannot  see  that  the  plaintiff  in  error  has 
any  interest  in  the  case  of  merchandise  in  question,  save  to 
get  the  freight  due  it  for  its  carriage.  If  sued  by  the  con- 
signee for  its  nondelivery,  the  cases  of  Stiles  v.  Davis,  1 
Black  101,  17  L.  Ed.  33,  and  McVeagh  v.  Railroad  Co.,  3  N. 
M.  (Gild.),  327,  5  Pac.  457,  2  Am.  &  Eng.  Enc.  Law  p.  854, 
and  numerous  cases  there  cited,  are  ample  defenses  for  their 
not  doing  so.  If  the  goods  were  really  the  property  of  the 
consignee,  J.  Gibbs,  he  has  a  remedy,  as  he  can  bring  an 
action  against  the  officer  who  seized  the  goods,  or  against 
the  plaintiffs  in  the  attachment  suit,  if  the  seizure  was  made 
under  their  direction.  The  consignee  knew  that  the  goods 
were  attached,  as  appears  from  his  affidavit  on  file  in  this 
case,  but,  so  far  as  appears  from  the  record,  he  did  not  inter- 
vene in  the  attachment  suit,  never  sought  to  replevy  the  prop- 
erty, and  has  not  sued  either  the  sheriff  or  the  plaintiffs  in  the 
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attachment  suit  for  damages  for  wrongful  conversion.  We 
can  see  no  error  in  the  judgment  complained  of,  and  the 
same  is  therefore  affirmed. 

McPiE  and  Parker,  JJ.,  concur.  CRUBf packer,  J., 
having  tried  the  case  below,  and  Leland,  J.,  being  sick,  did 
not  participate  in  this  decision. 


NOTES. 

Whether  Goods  in  Custody  of  Carrier  Are  Attachable. — Goods  in 
the  custody  of  a  railroad  company  within  the  state  and  county  where 
the  writ  is  issued  at  the  time  of  the  issuing  of  the  writ,  are  subject 
to  attachment.  The  M.  M.  Chase,  37  Fed.  Rep.  708 ;  Western  R.  Co. 
V.  Thornton,  60  6a.  300;  Savannah,  etc.,  R.  R.  Co.  v,  Wilcox,  48  6a. 
432;  Furman  v.  Chicago,  etc.,  R.  Co.  (Iowa),  6  Am.  &  Eng.  R.  Cas. 
280 ;  Wheat  v.  Platte  City,  etc.,  R.  Co.,  4  Kan.  370 ;  Bliven  v.  Hudson 
River  R.  Co.,  36  N.  Y.  403 ;  Van  Winkle  v.  United  States  Mail  S.  S. 
Co.,  37  Barb.  122;  Burton  v.  Wilkinson,  18  Vt.  186. 

But  freight  in  the  custody  of  a  carrier  is  not  attachable  unless  it 
is  susceptible  of  manual  seizure.  Bates  v.  Chicago,  M.  &  St.  P.  R. 
Co.,  14  Am.  &  Eng.  R.  Cas.  700,  60  Wis.  296,  19  N.  W.  Rep.  72,  SO  Am. 
Rep.  369 ;  Illinois  Cent.  R.  Co.  v.  Cobb,  48  III.  402 ;  Sutherland  v.  Peoria 
Second  Nat.  Bank,  78  Ky.  250,  6  Am.  &  Eng.  R.  Cas.  368 ;  Pennsyl- 
irania  R.  R.  Co.  v.  Pollock,  51  Pa.  St.  244. 

6oods  in  the  custody  of  a  carrier,  which  are  not  in  the  county, 
are  not  susceptible  of  manual  seizure,  and  therefore  are  not  attach- 
able.    Pennsylvania  R.  R.  Co.  v.  Pollock,  51  Pa.  St.  244. 

Property  placed  in  the  hands  of  a  railroad  company  for  transpor- 
tation, and  already  in  transit  and  beyond  the  limits  of  the  county, 
<:annot  be  garnished.  Illinois  C.  R.  Co.  v.  Cobb,  48  III.  402;  Michi- 
gan C.  R.  Co.  V.  Chicago  &  M.  L.  S.  R.  Co.,  1  111.  App.  399. 

Public  policy,  and  the  proper  discharge  of  the  duties  of  common 
•carriers,  require  that  they  cannot  be  held  liable  upon  a  garnishee 
summons  for  personal  chattels  in  their  possession  in  actual  transit 
at  the  time  the  summons  is  served.  Bates  v.  Chicago,  etc.,  Ry.  Co., 
14  Am.  &  Eng.  R.  Cas.  700,  60  Wis.  2%,  14  N.  W.  Rep.  72,  50  Am. 
Rep.  369. 

Freight  in  transit  in  the  custody  of  a  carrier  for  transportation  to 
a  point  beyond  the  limits  of  the  state  cannot  be  garnished  although 
it  is  within  the  state  when  the  summons  is  served.  Stevenot  v, 
J^astern  Ry.  Co.,  61  Minn.  104,  63  N.  W.  Rep.  256. 
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Carrier  Holding  Goods  after  Termination  of  Transit. — A  railway 
company,  after  the  termination  of  the  transportation  of  property,, 
and  while  it  is  holding*  the  same  only  as  a  warehouseman,  is  liable 
to  g-arnishment  in  respect  to  such  property.  Such  a  g-amishment^ 
at  the  suit  of  a  stranger  to  the  contract  of  carriage,  while  it  remains, 
in  force,  excuses  the  company  from  delivering  the  property  to  the 
shipper  or  consignee.  Cooley  v,  Minnesota  Transfer  Co.,  55  Am.  Sl 
Eng.  R.  Cas.  616,  53  Minn.  327,  55  N.  W.  Rep.  141. 

Goods  Received  for  Transportation. — A  carrier  who  receives, 
goods  under  an  engagement  to  forward  them  to  the  consignee 
cannot  hold  them  to  answer  an  attachment  at  the  suit  of  a  creditor 
of  the  shipper,  previously  served  upon  him  ;  nor  is  he  liable  in  respect 
to  them  upon  the  attachment.    Bingham  v.  Lamping,  26  Pa.  St.  340. 


Chicago,  St.  L.  &  N.  O.  Ry.  Co.  et  al. 
Louisville  &  N.  R.  Co.  et  al, 

{Court  of  Appeals  of  Kentucky  ^  Oct,  9,  igoo,) 

Railroad  Commission — Conclusiveness  of  Action — Crossings.* — 
Where,  as  under  section  767,  Ky.  Stat.,  power  had  been  given  a  rail- 
road commission  to  determine  the  manner  in  which  railroad  crossings 
are  to  be  made  and  to  protect  against  accidents  thereat,  and  the  com- 
mission approved  a  crossing  under  the  trestle  of  the  plaixitiff  railroad, 
by  a  switch  line  of  defendant,  but  required  additional  safeguards  for 
the  protection  of  one  of  the  piers  of  trestle.  Held^  that  such  action 
of  commission  was  conclusive,  although  plaintiff  alleged  that  such 
switch  would  ultimately  injure  trestle. 

Right  to  Exclusive  Operation — Prior  Contract. — Even  if  plaintiff 
has  the  exclusive  right  to  operate  a  transfer  railroad  in  certain  parts 
of  the  city,  yet,  such  a  right  is  subordinate  to  that  of  defendant^ 
which  right  defendant  has  by  virtue  of  a  contract  entered  into  with 
the  city  and  subsequently  ratified  by  the  legislature,  before  plaintiff's 
charter  was  granted.  By  defendant's  contract  persons  along  its  line 
of  road  are  permitted  to  connect  with  it  by  switches  for  the  purpose 
of  delivering  and  receiving  freight,  and  plaintiffs  have  no  right  to 
complain  of  such  connection,  as  it  is  not  practicable  to  make  it  in 
any  other  way. 

*See  generally,  note^  S.Am.  &  Eng.  R.  Cas.,  N.  S.,  615. 
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Appeal  by  plaintiffs  from  Jefferson  county  chancery 
division  circuit  court.    Affirmed. 

Pittle  &  TraduevLixd  J.  M.  Dickinson^  for  appellants. 

Helm^  BrtLce  &  Helm  and  H.  W,  Bruce ^  for  appellee 
Louisville  &  N.  R.  Co. 

Alex.  G.  Barrett^  for  appellee  Belknap. 

BuRNHAM,  J.  W.  B.  Belknap  &  Co.  is  a  corporation 
engaged  in  the  business  of  dealing  in  and  handling  heavy 
hardware  in  the  city  of  Louisville.  Their  warehouses  are 
located  between  Water  and  Washington  streets,  and  east  of 
Second  street,  near  the  depot  and  tracks  of  the  Louisville  & 
Nashville  Railroad  Company.  On  the  22d  day  of  October, 
1897,  they  were  granted  the  right  by  the  general  council  of 
the  city  of  Louisville  to  build  a  railroad  switch  to  the  main 
line  or  any  side  track  of  the  Louisville  &  Nashville  Railroad 
Company,  at  or  near  Second  street,  upon  its  own  property, 
or  upon  property  controlled  by  it,  and  across  Water,  Second, 
Snead,  First,  and  other  intervening  alleys,  to  their  yards, 
for  the  purpose  of  loading  and  unloading  freight,  with  the 
right  to  operate,  or  cause  to  be  operated,  cars  over  and  along 
said  switch  and  connections,  the  work  to  be  done  under  the 
supervision  and  direction  of  the  board  of  public  works,  and 
in  accordance  with  existing  grades.  Under  the  authority 
granted  by  this  resolution,  Belknap  &  Co.,  or  the  Louisville 
&  Nashville  Railroad  Company  for  it,  laid  a  track  under  the 
trestle  of  the  Short-Route  Railway  Transfer  Company,  now 
operated  by  appellants,  near  the  intersection  of  Second  and 
Water  streets. 

While  the  work  was  in  progress,  and  before  its  final  com- 
pletion, the  Illinois  Central  Railroad  Company,  wjiich  owns 
the  elevated  railroad  running  down  Water  street,  instituted 
this  suit  to  enjoin  appellees  from  completing  their  switch,  or 
from  operating  trains  thereon,  upon  the  grounds — First,  that 
appellants  had  no  right  to  construct  a  switch  under  the  line 
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of  their  track  until  such  crossing  had  been  approved  by  the 
railroad  commissioners,  as  required  by  section  767  of  the 
Kentucky  Statutes ;  second,  that  the  proposed  connection  was 
without  legislative  or  municipal  authority,  and  that  the  reso- 
lution of  the  general  council  of  the  city  was  void ;  third,  that 
their  elevated  track  would  be  exposed  to  great  danger  by  rea  - 
son  of  the  operation  of  trains  thereunder  in  such  close  proxim- 
ity to  the  pillars  supporting  their  trestle;  fourth,  that,  as 
assignees  and  successors  to  the  Short-Route  Railway  Trans- 
fer Company,  they  had  the  exclusive  right  to  build,  construct, 
maintain,  and  operate  a  railway  transfer  company,  by  steam 
or  animal  power,  for  the  transportation  of  passengers  and 
freight  by  the  car  load  or  otherwise  in  that  portion  of  the  city 
of  Louisville  which  lies  north  of  Main  street,  from  the  east 
side  of  First  street  to  the  west  side  of  Fourteenth  street,  for 
a  period  of  99  years,  dating  from  January  1,  1873,  except  as 
modified  by  section  7  of  the  act  of  April  1,  1882,  providing 
that  such  exclusive  right  to  the  space  lying  south  of  the  right 
granted  to  said  company  by  the  general  council  of  the 
trity  of  Louisville  be  limited  to  20  years  from  the  5th  day  of 
December,  1881 ;  and  it  is  insisted  that  this  right  was  violated 
by  the  direct  track  connection  between  Belknap  &  Co.  and 
the  Louisville  &  Nashville  Railroad  Company,  because  it  lay 
within  the  territory  covered  by  their  grant.  The  circuit 
iudge  held  that  the  proposed  crossing  was  within  the  provi- 
sions of  section  767  of  the  Kentucky  Statutes,  and  that  it  was 
necessary  for  appellees  to  comply  with  the  provisions  thereof; 
«nd  thereupon  the  appellees  applied  to  the  railroad  commis- 
sion, in  the  manner  required  by  section  767,  and  the  com- 
mission approved  the  crossing,  but  required  additional 
safeguards  for  the  protection  of  one  of  the  piers  of  appel- 
lants' trestle.  Thereupon  appellees  filed  an  amended  answer 
in  this  proceeding,  setting  out  the  fact  that  they  had  obtained 
the  approval  of  the  railroad  commission  of  the  crossing  of 
their  switch  under  appellants'  trestle,  and  that  the  switch 
had  been  built  in  conformity  with  the  requirements  of  the 
commission.    This   having    been    done,    the  circuit  judge 
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decided  that  there  was  lawful  authority  for  the  construction 
of  the  track,  and  dissolved  the  temporary  injunction  which 
had  theretofore  been  granted  to  appellants,  and  decided 
against  them  on  all  other  contentions.  Hence  this  appeal 
by  plaintiffs. 

The  first  point  relied  on  for  reversal  is  that  the  construc- 
tion and  operation  of  the  switch  will  ultimately  injure  appel- 
lants* trestle;  second,  that  appellees  were  without  authority 
to  make  the  alleged  connection  west  of  Second  street;  third, 
that  the  operation  of  the  switch  is  in  violation  of  the  exclu- 
sive right  secured  to  them  by  their  charter  to  maintain  a  rail- 
way transfer  company  in  the  territory  in  which  the  switch  is 
built. 

As  to  the  first  of  these  grounds,  we  are  of  the  opinion  that 
the  action  of  the  railroad  commission  was  conclusive.  The 
statute  confers  upon  them  the  power  to  determine  the  manner 
in  which  railroad  crossings  are  to  be  made,  and  Railroad oom- 
to  protect  against  accidents  thereat.  W.  B.  SJSSS^^'*" 
Belknap  &  Co.  is  a  corporation  engaged  in  the  **<»*^"^**>""***«^ 
handling  of  heavy  hardware,  with  the  usual  privileges  of  such 
corporations.  Their  place  of  business  is  located  near  the 
track  of  the  Louisville  &  Nashville  Railroad  Company,  and 
the  switch  is  to  be  used  for  the  purpose  of  transporting  heavy 
freight  to  and  from  their  yards,  and  before  the  construction 
of  the  switch  they  obtained  the  express  authority  of  the  gen- 
eral council  of  the  city  of  Louisville  to  use  and  cross  streets 
belonging  to  the  city  which  might  be  necessary  in  making 
such  connection.  But  it  is  contended  that  their  co-appellees, 
the  Louisville  &  Nashville  Railroad  Company,  had  no  right, 
under  their  charter,  to  extend  their  tracks  west  of  Second 
street,  or  to  connect  with  any  switch  or  transact  any  business 
beyond  that  point.  On  the  2d  day  of  January,  1870,  a  con- 
tract was  entered  into,  pursuant  to  legislative  authority, 
between  the  city  of  Louisville,  the  Louisville,  Cincinnati  &  St. 
Louis  Railroad  Company,  and  the  Louisville  &  Nashville 
Railroad  Company,  by  which  the  Louisville,  Cincinnati  & 
St.  Louis  Railroad  Company  were  authorized  to  extend  their 
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track  through  the  city  of  I^ouisville,  and  to  make  connection 
with  the  Louisville  &  Nashville  Railroad  Company's  tracks,, 
the  city  obligating  itself  to  provide  depot  grounds  and  ter* 
minal  facilities  in  the  neighborhood  of  Second  street.  It  was 
expressly  stipulated  that  the  shippers  along  the  line  of  the 
Louisville,  Cincinnati  &  St.  Louis  Railroad  Company,  now 
the  Louisville  &  Nashville  Railroad  Company,  should  have 
the  right  to  side-track  connections  to  the  road  as  extended. 
The  warehouses  of  Belknap  &  Co.  are  east  of  Second  street,, 
and  the  proposed  switch  connects  with  the  extension  of  the 
Louisville  &  Nashville  road  on  the  wharf  property,  which 
was  made  with  the  consent,  and  by  the  direction,  of  the  city 
of  Louisville.  We  are  of  the  opinion,  therefore,  that  appel* 
lees  had  sufficient  legal  authority  to  authorize  the  connection, 
even  if  appellants  could  properly  raise  this  question,  which 
may  be  seriously  doubted,  in  view  of  the  decisions  of  this 
court  in  Cosby  v.  Railway  Co.,  10  Bush  288;  in  Dulaney  v. 
Railway  Co.  (Ky.),  38  S.  W.  1050;  in  Elizabethtown,  L.  & 
B.  S.  R.  Co.  V.  Ashland  &  C.  St.  Ry.  Co.,  96  Ky.  347,  26  S» 
W.  181, — as  appellants  had  no  property  rights  in  the  streets* 
This  brings  us  to  appellants'  last  contention,  that  they 
have  exclusive  right  to  operate  a  railway  transfer  company 
in  the  territory  between  First  and  Fourteenth  streets,  under 

section  2  of  the  charter  of  the  Short -Route  Rail- 
>i%OM^m??l    way  Company,  which  was  granted  on  the  5th 

day  of  March,  1873,  which  provides  that  they 
shall  have  exclusive  right  'Uo  build,  construct,  maintain » 
and  operate  a  railway  transfer  company,  by  steam  or  animal 
power,  for  the  transportation  of  passengers  and  freight 
by  the  car  load  or  otherwise,  including  that  portion  of  the 
city  of  Louisville  north  of  Main  street  from  the  east  side  of 
First  street  to  the  west  side  of  Fourteenth  street. ' '  The  opin- 
ion of  the  circuit  judge,  in  answer  to  this  contention  of  appel- 
lants, is  so  clear  and  conclusive  that  we  make  it  a  part  of  this 
opinion.  He  says :  ''Two  constructions  may  be  placed  upon 
the  language  of  this  act, — one,  that  the  plaintiff  has  only  the 
exclusive    right    of    a    transfer   railroad    to    transfer    all 
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freight  and  passengers,  by  steam  or  animal  power,  from 
Pirst  to  Fourteenth  street,  north  of  Main  street;  that  is, 
that  it  is  the  only  company  that  shall  have  the  privilege  of 
building  and  operating  a  transfer  railroad  through  the  terri  - 
tory  north  of  Main  street  from  First  to  Fourteenth  street,  but 
not  to  exclude  the  railroads  who  are  now  located  in  that  ter- 
ritory from  running  switchers  to  persons  along  their  line  for 
the  convenience  of  the  public,  and  for  the  purpose  of  getting 
business  for  themselves.  And  the  other  construction,  as  con- 
tended by  the  plaintiff,  is  that  no  other  railroad  has  the  right 
in  any  manner  to  come  into  this  territory  north  of  Main  street, 
from  First  to  Fourteenth  street,  for  the  purpose  of  getting 
freight.  In  other  words,  to  carry  plaintiff's  contention  to  its 
logical  conclusion,  it  seems  to  the  court  that,  if  its  contention 
is  right,  the  plaintiff  would  be  the  only  one  who  could  handle 
the  freight  of  the  merchants,  manufacturers,  and  owners  of 
elevators  in  said  territory.''  It  is  a  well-known  principle  of 
law  that  statutory  grants  must  be  strictly  construed  in  favor 
of  the  public,  and  whatever  is  not  unequivocally  granted  must 
T>e  withheld,  as  nothing  passes  in  such  a  case  by  mere  impli- 
cation, and  that,  if  a  grant  of  such  power  is  fairly  susceptible 
of  two  or  more  constructions,  the  one  which  is  most  favorable 
to  the  public  must  be  adopted,  though,  of  course,  it  is  the 
duty  of  the  court  not  to  defeat  the  intention  of  the  legislature. 
It  is  also  well  settled,  in  construing  this  very  Short-Route 
charter  in  the  case  of  Fulton  v.  Transfer  Co.,  85  Ky.  648,  4 
•S.  W.  333:  *'In  interpreting  and  giving  effect  to  a  statute, 
the  necessity,  occasion,  history  of  the  times,  and  the  proper 
•object  of  it  are  to  be  considered." 

With  these  principles  before  me,  and  with  the  history  of 
the  times,  and  the  necessity  and  occasion  for  a  transfer  rail- 
-way, — there  being  railroads  running  east  of  the  city,  with 
their  depots  to  be  located  between  Brooke  and  Second  streets, 
•doing  a  large  business,  and  at  the  same  time  railroads  and 
a  bridge  located  at  Fourteenth  street,  doing  a  large  business 
-with  the  west  and  northwest,  with  this  short  space  before 
them  from  First  to  Fourteenth  street,  the  missing  link,  neces- 
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sitating  the  breaking  of  the  bulk  and  hauling  of  the  freight 
from  one  to  the  other, — a  transfer  railway  to  connect  the  two 
systems  was  necessary,  and  hence  the  Short-Route  Railway 
was  projected,  undertaken,  and  completed.  This  is  the  most 
favorable  construction  for  the  public.  But  it  is  not  neces- 
sary in  this  case  to  construe  that  charter,  for  even  though  it 
were  decided  that  it  has  an  exclusive  right,  as  it  claims,  still 
it  should  be  subordinate  to  the  rights  of  the  defendant  the 
Louisville  &  Nashville  Railroad*  Company,  east  of  Second 
street ;  for  nothing  in  the  charter  of  the  Short-Route  Railway 
Company  takes  away  from  the  Louisville  &  Nashville  Rail- 
road Company,  who  is  the  successor  of  the  Louisville,  Cin- 
cinnati &  Lexington  Railway,  the  rights  which  it  got  by  its 
contract  of  June,  1870,  and  the  legislative  action  thereon. 
By  the  contract  of  June,  1870,  before  the  Short-Route  charter 
was  granted,  it  was  agreed  between  the  city  of  Louisville  and 
the  Louisville,  Cincinnati  &  Lexington  Railway  Company 
and  Louisville  &  Nashville  Railroad  Company  that  the  Louis- 
ville, Cincinnati  &  Lexington  Railway  Company  should 
change  its  tracks  from  Jefferson  street,  in  the  city  of  Louis- 
ville, to  the  line  of  road  north  of  Main  street,  and  that  individ- 
uals along  its  line  should  have  the  right  to  connect  with  said 
railroad  by  switches  or  tracks  for  the  purpose  of  receiving  or 
deli vering.f reight  thereon  by  the  car  loads .  This  contract  was 
subsequently  approved  by  the  legislature  on  March  3,  187 1» 
thereby  giving  the  Louisville,  Cincinnati  &  Lexington  Rail- 
road Company,  and  its  successor,  the  Louisville  &  Nashville 
Railroad  Company,  the  right  to  permit  individuals  along  its 
line  of  road  in  the  city  to  connect  by  switches  for  the  purpose 
of  receiving  and  delivering  freight.  In  this  case  the  city  of 
Louisville  has  given  its  consent  to  the  proposed  tra£Sc.  The 
property  of  Belknap  &  Co.,  from  which  the  switch  is  to  be 
made,  is  east  of  Second  Street,  and  it  is  along  the  Louisville 
&  Nashville  Railroad  Company's  road,  and  therefore  is  in- 
cluded in  their  contract  with  the  city,  as  ratified  by  the  legis- 
lature, and  they,  therefore,  have  the  right  to  connect  with  the 
Louisville  &  Nashville    by   a   switch.      Subsequently  the 
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Short-Route  road  was  built,  making  it  impracticable  to  build 
the  switch,  except  in  the  proposed  manner,  by  running  its 
line  across  Second  street,  and  then  on  the  city's  property,  and 
then  by  another  line,  as  shown  by  the  maps  in  this  case, 
diagonally  across  Second  and  Water  streets,  under  the  prop- 
erty of  the  plaintiffs.  The  plaintiffs  have  no  right  in  this 
case  to  complain  of  the  use  of  the  streets  of  the  city  of  I^ouis- 
ville  by  the  defendants,  and,  therefore,  as  this  is  the  only 
practical  way  to  make  the  connection  which  the  defendants 
have  a  right  to  make,  the  plaintiffs'  claim  does  not  apply  to 
this  switch.     For  reasons  indicated,  the  judgment  is  affirmed. 


BURKB 

V. 

Ellis. 

{Supreme  Court  of  Tennessee ^  Oct.  20 ,  igoo.) 

Receivers — Right  to  Sue  without  Leave  of  Court. — ^An  action  to 
teat  the  liability  of  a  railroad  receiver,  as  such,  for  damages  for 
personal  injuries  resulting  from  the  operation  of  the  railroad  may 
be  maintained  in  another  court  without  the  consent  of  the  court  bj 
which  he  was  appointed  being  obtained  or  requested. 

Same — Same— Effect  of  Appointing  Court's  Inhibition. — ^The  court 
in  which  such  an  action  is  brought  without  the  consent  of  the  court 
by  which  the  receiver  was  appointed  is  not  bound  to  stay  its  own 
proceedings  because  the  appointing  court  has  enjoined  and  inhibited 
persons  having  such  claims  from  bringing  separate  actions  against 
the  receiver,  unless  it  feels  bound  as  a  matter  of  comity  to  so 
recognize  the  prior  rights  of  the  appointing  court. 

Same — Liability  for  Negligence  of  Employees  in  Allowing  Child  to 
Ride  in  Dangerous  Place.* — It  is  negligence  per  se  in  railroad  em- 
ployees to  allow  a  child  6  or  7  years  of  age  to  ride  upon  a  railroad 
car  loaded  with  loose  earth  that  is  liable  to  slip  and  throw  the  child 
off  any  time,  and  if  such  negligence  is  the  proximate  cause  of  injury 
to  the  child,  the  receiver  operating  the  road,  as  such,  is  liable 
therefor. 

*See  note  at  end  of  case. 
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Witnesses — Children. — In  an  action  for  such  injury,  in  the  absence 
of  objection  made  at  the  time,  it  is  not  error  in  the  trial  judge  to 
allow  the  child  to  testify. 

Personal  Injuries  of  Minor — Elements  of  Damages. — In  an  action 
by  his  next  friend  for  personal  injuries  sustained  by  a  minor,  where 
it  is  not  shown  that  the  minor  incurred  any  expense  for  medical 
services,  and  it  is  stated  that  such  expenses  were  incurred  by  his 
father,  it  is  error  to  charge  that  there  can  be  any  recovery  on  ac- 
count of  medical  expenses. 

Same — Same. — In  such  an  action,  it  is  error  to  charge  that  there 
can  be  any  recovery  for  loss  of  time,  as  the  services  of  a  minor  belong 
to  his  father. 

Appeal  by  defendant  from  Morgan  county  circuit  court. 
Reversed. 

Horace  M.  Carr  and  C   W.  Easley^  for  appellant. 

John  M.  DaviSi  Young  Bros.^  and  5.  H.  Staples^  for  appel- 
lee. 

WiLKBS,  J.  This  is  an  action  for  damages  for  personal 
injuries  against  Burke,  as  receiver  of  the  Harriman  &  North- 
eastern Railroad,  and  against  the  company.  There  was  a 
verdict  and  judgment  for  $1,500  in  the  court  below  against 
the  receiver,  and  a  verdict  for  the  railroad.  The  receiver, 
Burke,  has  appealed  and  assigned  errors. 

The  first  error  assigned  is  that  the  trial  court  improperly 
overruled  Burke's  plea  in  abatement.  This  was,  in  effect, 
that  when  the  accident  occurred  Burke  was  operating  the 
«  .  «<  ^.  I'oad  as  receiver  under  the  appointment  and 
£^SvS5o^     orders  of  the  chancery  court  of  Roane  county, 

and  he  was  not  liable  to  suit  in  any  other  court, 
except  upon  leave  obtained  from  that  court;  and  bearing 
upon  the  same  feature  of  the  case  it  is  said  it  was  error  for 
the  court  to  refuse  to  charge  the  jury,  as  requested  by  defend- 
ant, that  no  recovery  could  be  had  unless  it  appeared  that 
the  consent  and  authority  of  that  court  had  been  obtained  to 
the  bringing  of  the  suit,  and,  no  such  allegation  having  been 
made,  and  there  being  no  such  proof,  recovery  could  not  be 
had.     After  the  plea  in  abatement  was  overruled,  the  defend- 
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ant  pleaded  that  there  was  no  authority  to  bring  the  suit,  and 
the  request  was  based  on  this  plea.  It  appears  that  Burke 
was  appointed  receiver  by  the  chancery  court  of  Roane 
county,  and  that  an  injunction  was  issued  by  that  court  sub- 
stantially as  follows:  ''And  that  all  such  bondholders, 
creditors,  and  other  parties  interested  in  the  properties  of 
said  railroad  company  and  the  subject-matter  of  this  suit  be 
and  they  are  enjoined  and  inhibited  from  bringing  separate 
suits  in  this  and  other  courts,  but  they  will  be  required  to 
present  their  claims  in  this  cause,  and  for  that  purpose  they 
may  file  herein  their  intervening  petitions  upon  giving  proper 
bonds  and  otherwise  complying  with  the  law,  and  without 
further  leave  or  order  of  the  court;  and  all  claims  shall  be 
presented  by  a  certain  day,  or  be  debarred,*'  etc.  This  was, 
we  think,  only  a  limited  injunction,  and  applied  only  to  bond- 
holders, stockholders,  creditors,  and  persons  interested  in  the 
road  whose  claims  were  then  in  existence,  and  did  not  apply, 
and  was  not  intended  to  apply,  to  the  acts  and  torts  of  the 
receiver  while  operating  the  road  after  his  appointment. 
There  is  quite  a  conflict  of  writing  as  to  whether  a  receiver 
operating  a  road  under  the  orders  of  the  state  court  may  be 
sued  in  another  court  for  his  torts  and  defaults  incurred  while 
operating  the  road.  There  are  quite  a  number  of  cases  which 
recognize  a  general  rule  that  a  court  of  equity  may  draw  to 
itself  all  controversies  to  which  its  receivers  may  be  a  party, 
and  yet  hold  that  it  is  not  bound  to  do  so,  but  may  properly 
leave  the  determination  of  the  question  of  liability  of  the  re- 
ceiver to  the  determination  of  other  courts.  2  Blliott,  R.  R. 
§572.  The  matter  has  been  regulated  by  act  of  congress 
passed  in  1887,  and  amended  in  1888,  so  far  as  the  federal 
courts  are  concerned,  by  permitting  suits  to  be  brought  for 
any  matters  arising  out  of  the  acts  and  transactions  of  the 
receiver  in  operating  the  property  without  leave  being  ob  - 
tained  or  asked.  2  Blliott,  R.  R.  §  573.  In  most  states  the 
right  to  bring  such  suit  in  any  court  is  declared  by  statute, 
but  we  are  cited  to  no  such  statute  in  this  state.  We  think, 
however,  this  is  the  better  rule,  as  parties  aggrieved  in  this 
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way  may  have  their  rights  submitted  to  a  jury  trial  in  their 
own  courts,  and  in  the  usual  mode;  while  the  court  appoint- 
ing the  receiver  and  having  charge  of  its  property  still  has 
the  power  to  direct  how,  and  in  what  mode,  payment  shall 
be  made  by  such  receiver  after  the  adjudication  of  liability 
is  made.  We  are  of  opinion,  therefore,  that  these  assign- 
ments are  not  well  made,  and  that  the  suit  was  properly 
maintained  in  the  circuit  court  so  far  as  to  test  the  liability 
of  the  receiver  for  the  damages. 

As  to  how  the  plaintiff  in  such  case  may  proceed  to  obtain 
satisfaction  of  his  judgment,  if  he  recover  one,  is  another 
question.  It  is  certain  that  the  property  of  corporations  un- 
8ame-8ame-  ^^^  ^^^  custody  of  ouc  court  cauuot  be  seized 
^Si^oKrfs  by  process  from  another  court,  and  will  have  to 
**"*  be  reached  by  proper  proceeding  in  the  court 

which  has  the  control  and  custody  of  the  property  and  the 
mode  and  manner  of  its  distribution.  In  any  event,  we  are 
of  opinion  that  under  the  limited  injunction  issued  in  this 
case  suits  may  be  brought  in  another  court  to  determine  the 
question  and  amount  of  liability,  the  party  taking,  after  that 
is  done,  such  further  steps  as  may  be  required  to  obtain  sat* 
isf action  of  his  ascertained  and  fixed  demand.  But,  inde- 
pendent of  this  view  of  the  matter,  inhibitions  by  the  court 
appointing  a  receiver  are  not  directed  against  other  courts  as 
such,  to  prevent  such  other  court  from  hearing  any  cause 
brought  before  it  in  the  usual  manner,  but  are  intended  to 
operate  against  individual  suitors,  and  to  restrain  them  from 
instituting  and  prosecuting  such  suits.  In  case  the  injunc- 
tion or  inhibition  is  unheeded,  the  proper  remedy  is  to  apply 
to  the  court  issuing  the  injunction  or  inhibition  to  stop  the 
suitor  in  the  different  court,  from  proceeding  with  his  suit, 
the  process  being  one  in  the  nature  of  a  contempt  proceed- 
ing against  the  individual ;  and  the  application  in  the  court 
to  stay  its  own  proceeding  is  ineffectual  unless  the  court  shall 
feel  itself  bound  as  a  matter  of  comity  to  recognize  the  prior 
and  better  right  of  the  court  having  charge  of  the  receiver 
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and  property.     See  Gluck  &  B.  Rec.  §  35;  Smith,  Rec.  pp. 
188,  192,  195. 

It  is  said  it  was  error  to  charfi^e,  as  did  the  trial  judge,  that 
if  the  plaintiff  was  a  child  of  only  6  or  7  years  of  age,  and 
was  allowed  by  the  receiver's  employees  to  get  upon  and  ride 
on  a  car  loaded  with  dirt,  and  while  so  riding  ^       ^,  ^.„^ 

'  ^   Same— lilabiltty 

he  fell  off,  and  was  injured  by  the  car  running  ^t£S^^ 
over  him,  and  this  was  the  proximate  cause  of  tS  mSTSim,'  ^ 

grerous  Plao6> 

the  injury,  the  receiver  would  be  liable.  The 
objection  is  that  this  charge  leaves  out  of  view  all  questions 
of  negligence  on  the  part  of  the  employees,  and  leaves  the  jury 
to  find  liability  if  the  boy  got  on  the  car,  and  fell  and  was 
hurt,  without  more.  We  think  there  is  no  error  in  the  charge. 
It  is  negligence /^r  se  to  permit  a  child  of  such  tender  years 
to  climb  on  and  ride  upon  a  car  loaded  with  loose  earth  that 
is  liable  to  slip  and  throw  the  child  off  at  any  time.  In  such 
case  the  statement  of  the  facts  makes  out  a  case  of  negligence, 
and  the  opinion  of  witnesses  is  not  needed  to  show  that  such 
an  act  is  negligence.  An  open  car,  loaded  with  earth,  is 
such  an  inducement  as  would  naturally  lead  children  into 
danger,  and  it  was  negligence  not  to  keep  them  away  from 
the  cars  under  such  circumstances.  There  is  proof  tending 
to  show  that  the  child  was  not  only  permitted,  but  invited,  to 
ride  by  the  railroad  employees,  and  with  the  knowledge  of 
the  superintendent. 

It  is  said  the  court  should  have  charged  the  jury  upon 
request  made,  that  the  child,  being  only  7  years  of  age,  was 
incapacitated  to  testify  in  the  case.  No  objection  was  made 
to  the  child's  testifying  when  he  appeared  as  a 
witness,  and  the  court  was  not  requested  to  test  SJ£**"**~°^" 
his  capacity,  and,  it  appears,  was  content  to  let 
him  give  his  statement.  We  must  infer  that  the  court  was 
satisfied  from  his  appearance,  manner,  and  the  matter  of  his 
testimony  that  he  was  competent  and  intelligent  enough  to 
give  his  statement.  We  think  it  is  a  matter  for  the  trial 
judge  to  pass  upon  whether  the  witness  has  the  necessary 
capacity  to  testify,  and,  when  this  is  not  questioned  by  the 
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Opposing  party,  we  may  presume  that  the  trial  judge  was 
satisfied  from  the  appearance,  demeanor,  and  manner  of  tes- 
tifying that  the  witness  had  sufficient  capacity  to  give  intel- 
ligent testimony.  In  the  absence  of  objection  made  at  the 
time,  we  think  it  was  not  error  in  the  trial  judge  to  allow  the 
witness  to  be  examined  at  his  discretion.  Whart.  Bv.  §  391. 
The  trial  judge  charged  the  jury  upon  the  question  of  dam- 
ages that  they  should  fix  it  at  such  sum  as  would  fairly  com- 
pensate plaintiff  for  his  sufferings,  his  loss  of  time,  and 
expense  incurred  in  his  attempt  to  cure  himself  by  medical 
treatment,  and,  if  permanently  injured,  allow  him  such  sum 
as  would,  in  their  judgment,  compensate  him  for  this  dis- 
ability. It  will  be  seen  that  the  trial  judge  gives  the  follow- 
ing elements  as  entering  into  the  estimate  of  damages:  (l) 
Sufferings;  (2)  loss  of  time;  (3)  medical  expenses  incurred; 
(4)  permanent  injuries.  It  is  not  alleged  or  shown  that  the 
boy  incurred  any  expense  for  medical  services.  It  is  alleged 
these  were  incurred  by  the  father.     Such  an  element  was  not 

Personal  lAjuiies  P^^P®^  ^'^  estimating  the  damages  in  a  case 
Bi^££?£~of  '  brought  like  this,  by  next  friend,  for  the  minor ; 
Dama««s.  ^^^^  while  there  is  no  proof  that  the  child  paid 

any  expenses  for  medical  treatment,  there  is  a  statement  that 
such  expenses  were  incurred  and  paid  by  the  father,  and  the 
charge  was  calculated  to  lead  the  jury  to  believe  or  infer  that 
these  expenses  incurred  and  paid  by  the  father  might  be  taken 
into  the  estimate  in  fixing  the  damages.  This  was  error. 
As  to  loss  of  time,  the  services  of  a  minor  belong  to  the 
father,  and  in  a  legal  fense  there  can  be  no  loss  of  time  to 
the  minor.     This  suit  is  brought  for  the  minor,  and  to  recover 

Same-Same.        ^°  ^^®  right.     Whether  the  jury,  in  finding  a 

round  amount  of  damages,  gave  any  part  of  it 
for  medical  attention  and  loss  of  time,  we  cannot  know,  but 
they  were  warranted  by  the  charge  in  doing  so.  This  was 
error.  For  these  errors  the  judgment  of  the  court  below  must 
be  reversed,  and  the  cause  remanded  for  a  new  trial.  The 
appellee,  next  friend,  will  pay  cost  of  appeal. 
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Injury  to  Children  Riding  on  Cars  by  Permission  of  Employees. — 
In  Heppel  v.  St.  Paul,  M.  A  M.  R.  Co.  (Minn.,  April  7, 1892),  51  N. 
W.  Rep.  1049,  54  Am.  &  Eng.  R.  Gas.  116,  adsir.,  it  appeared  that  one 
of  the  defendant's  side  tracks  in  the  city  of  St.  Paul  runs  into  a 
lumber-yard,  near  which  plaintiff's  intestate,  a  girl  of  the  age  of  12 
years,  resided.  On  the  day  in  question,  while  the  defendant  was 
engaged  in  switching  cars  there,  the  deceased,  with  other  children, 
were  playing  together,  or  looking  for  a  *'rosary"  she  had  lost  along 
or  near  the  track.  In  the  meantime  an  engine  and  three  cars  backed 
down  to  where  the  children  were,  and  there  coupled  on  to  a  car,  to 
move  it  out  of  the  yard.  The  employees  consisted  of  two  brakemen 
on  the  freight  cars  and  an  engineer  and  a  fireman  on  the  engine. 
While  the  cars  were  standing  there,  snowballs  were  thrown  in  play 
back  and  forth  between  one  of  the  brakemen,  who  was  on  the  second 
car  from  the  rear,  and  the  child,  who  was  standing  but  few  feet 
away,  and  she  then  asked  him  in  his  hearing,  and  while  he  stood 
looking  at  her,  if  she  ''could  have  a  ride,"  to  which  he  made  no 
reply,  but  while  he  was  still  looking  at  her  she  immediately  said  to 
her  companions,  loud  enough  for  him  to  hear :  ''Come  on,  let  us  take 
a  ride,"  and  then  went  to  the  car,  and  climbed  part  way  up  the 
ladder  on  the  side  of  it.  There  was  evidence  from  which  a  jury 
might  find  that  the  Inrakeman  heard  her  request  to  ride,  and  had 
notice  that  she  was  about  to  climb  on  the  car  or  had  got  on,  in  time 
to  require  him  to  interpose  to  warn  her  away,  or  to  stop  the  train, 
or  delay  its  movements,  in  order  to  prevent  an  accident.  The  train 
moved  forward  a  short  distance,  and  the  child  was  killed.  The  court 
held  that  the  evidence  made  a  case  for  the  jury,  saying :  "Of  course, 
if  it  should  turn  out  on  full  investigation  that  the  defendant's  em- 
ployees did  not  have  notice  that  she  was  in  a  place  of  danger,  or  of 
her  intention  to  board  the  car,  or  if  they  used  due  diligence  to  avert 
the  danger  after  notice,  no  recovery  can  be  had." 

Tyler  v.  Chesapeake  &  O.  R.  Co.  (Va.,  Nov.  12,  1891),  13  S.  £.  Rep. 
975,  it  appeared  that  plaintiff,  aged  17,  and  two  other  boys,  one  of 
whom  was  14  years  of  age,  obtained  permission  from  a  section- 
master  on  defendant's  road,  who  was  going  with  the  sectionmen  on 
a  hand-car  to  load  some  scrap-iron,  to  go  with  him  if  they  would 
assist  in  loading  the  iron.  On  their  return  the  hand-car  collided 
with  a  rapidly  moving  train.  Plaintiff  was  injured,  and  sued  the 
railroad  company.  He  asked  the  court  to  charge  that,  if  the  section- 
master  was  in  the  habit  of  employing  and  discharging  the  men  under 
him,  and  was  in  control  of  the  said  car,  and  plaintiff  was  on  the  car 
by  his  permission,  and  without  knowing  that  it  was  contrary  to  the 
rules  of  the  company,  and  the  injuries  sustained  by  him  resulted- 
from  the  gross  negligence  of  defendant,  he  was  entitled  to  recover. 
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and  that  the  relation  between  a  section-master  and  the  men  under 
him  was  that  of  superior  and  subordinates ;  and  that,  if  one  employed 
by  the  section-master  was  injured  by  the  section-master's  neglig^ence, 
the  company  could  not  escape  liability  on  the  ground  that  the  injured 
party  was  a  co-employee.  The  court  rejected  the  instructions  of 
plaintiff  as  calculated  to  mislead  the  jury,  and  as  inapplicable  to  the 
evidence.  It  then  charged  that,  although  plaintiff  was  permitted  to 
ride  on  the  hand-car,  upon  condition  that  he  would  assist  in  loading 
the  said  iron,  this  did  not  make  him  an  employee,  so  as  to  obligate 
the  company  to  protect  him  from  injury ;  and  that,  unless  defendant 
authorized  the  section-master  to  permit  him  so  to  ride,  the  jury  must 
find  for  the  defendant.  Held^  that  the  rulings  of  the  court  were  an 
invasion  of  the  province  of  the  jury,  in  assuming  to  decide  for  them 
questions  of  fact,  and  in  directing  their  verdict. 

Where  an  infant  enters  a  freight  car,  which  is  not  allowed  to 
carry  passengers,  and  is  injured  while  attempting  to  perform  a 
dang'erous  service  at  the  request  of  the  brakeman,  the  company  is 
not  liable  where  he  has  paid  no  fare,  and  has  entered  without  con- 
sent of  the  conductor,  though  he  has  been  discovered  and  permitted 
by  the  conductor  to  continue  the  ride.  Sherman  v.  Hannibal  &  St. 
J.  R.  Co.,  4  Am.  &  Eng.  R.  Cas.  589,  72  Mo.  62,  37  Am.  Rep.  423 ; 
Whitehead  v,  St.  Louis,  I.  M.  &  S.  R.  Co.,  39  Am.  &  £ng.  R.  Cas.  410, 
99  Mo.  263, 11  S.  W.  Rep.  751. 


Southern  Ry.  Co. 

V. 

Barpibi<d. 

{Supreme  Court  of  Georgia^  Nov,  2g,  igoo,) 

Accident  on  Track — Contributory  Negligence  of  Pedestrian  in 
Failing  to  Look  for  Trains  Approaching  from  the  Rear.* — When, 
according  to  his  own  evidence,  a  person  injured  on  the  rig'ht  of  way 
of  a  railroad,  not  at  a  crossing,  by  the  running  of  a  train,  was,  at 
the  time  of  the  injury,  walking  along*  the  track,  and,  seeing  a  loco- 
motive approaching*  on  the  same  track,  stepped  from  :that  to  the 
space  between  it  and  another  track,  and  who  also  testified  that  he 
'*did  not  look  back  to  see  if  anything  was  coming* ;  that  there  was 
nothing  to  keep  him  from  looking  back ;  that  it  was  broad  daylight ; 

*See  notes f  11  Am.  A  Eng.  R.  Cas.,  N.  S.,  830  et  seq. 
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that  he  could  have  seen  the  train  if  he  had  looked  back ;  that  he  did 
not  take  the  pains  to  look  back ;"  and  on  the  approach  of  a  rapidly 
moving*  train  on  the  second  track  he  threw  out  his  hand,  striking  one 
of  the  moving  cars,  and  was  thereby  thrown  under  its  wheels,  and 
injured, — such  person  is  not  entitled  to  recover  damages  for  the 
injury  so  sustained,  and  this  is  true  whether  he  was  a  licensee  or 
trespasser. 

(Syllabus  by  the  Court.) 

Grror  by  defendant  from  Atlanta  city  court.     Reversed, 

Dorsey^  Brewster  &  Howell  and  Sanders  McDaniel^  for 
plaintiff  in  error. 

John  T,  Pendleton  and  D.  W,  Rountree^  for  defendant  in 
«rror. 

Little,  J.  This  case  was  before  this  court  at  the  March 
term,  1899,  and  is  reported  in  108  Ga.  744,  33  S.  G.  988. 
The  only  question  which  arose  upon  the  record  then  presented 
was  whether  the  court  below  committed  error  in  sustaining: 
a  demurrer  to  the  petition.  We  ruled  that  the  petition 
should  not  have  been  dismissed.*  The  case  was  subse- 
quently tried,  and  a  verdict  for  the  plaintiff  in  the  sum  of 
$1,000  was  rendered  against  the  company.  The  error  as- 
signed in  the  present  record  is  the  refusal  of  the  trial  judge  to 
grant  a  new  trial  on  the  grounds  set  out  in  the  motion.  These 
we  have  not  found  it  necessary  to  deal  with  seriatim,  as,  under 
his  own  evidence,  we  do  not  think  the  injured  person  was 
entitled  to  recover.  There  is  no  question  but  what  the  plain  - 
tiff  below  was  seriously  injured,  nor  that  his  injury  was 
occasioned  by  the  operation  of  one  of  the  trains  of  the  plain  - 
tiff  in  error.  It  is  conceded  that  at  the  time  the  injury  occurred 
he  was  on  the  right  of  way  of  the  railroad  company  about  a 
mile  and  a  half  from  the  center  of  the  city  of  Atlanta,  and 
within  its  limits,  and  about  50  yards  from  any  street  crossing ; 
and,  according  to  the  evidence  of  the  plaintiff  below,  the 
train  was  being  operated  at  a  rate  of  speed  which,  in  view  of 
the  city  ordinance,  was,  on  the  part  of  the  company,  negli- 
gence  per  se.   As  to  the  manner  in  which  it  occurred,  the 
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parties  are  at  variance, — the  theory  of  the  railroad  company 
being:  that  the  defendant  in  error  attempted  to  get  upon  a 
moving  freight  car,  and  that  in  this  attempt  he  slipx)ed  from 
the  car  and  his  foot  was  run  over  by  its  wheels ;  that  of 
the  defendant  in  error  is  that  he  stepped  from  the  track 
on  which  he  was  walking  to  avoid  a  passing  locomotive^ 
and  that  suddenly  a  freight  train,  backing  at  a  high  rate 
of  speed,  passed  on  the  track  then  immediately  next  to 
him,  and  that  he  was  struck  by  the  latter,  and  thrown 
under  the  wheels  of  one  of  the  cars  of  the  train.  Which  of 
these  contentions  is  true  the  jury  alone  can  properly  deter- 
mine; but  it  may  be  said,  in  passing,  that  in  the  record  the 
evidence  that  the  defendant  in  error  was  attempting  to  board 
a  passing  train  going  into  the  city  of  Atlanta,  at  the  time  he 
was  injured,  largely  preponderates.  The  jury,  however^ 
evidently  accepted  as  true  on  this  point  the  evidence  of  the 
defendant  in  error,  and  their  finding  must  be  regarded  as 
settling  that  contention.  So  accepting  it,  we  proceed  to  the 
discussion  of  the  law  which  determines  his  right  under  that 
finding. 

One  of  the  issues  presented  is  whether,  under  the  facts, 
the  railroad  company  owed  to  the  defendant  in  error  any 
duty  at  the  time  he  was  injured.  It  is  contended  by  the  com- 
pany that  he  was  a  trespasser,  and  that  no  duty  was  owing 
to  him  until  his  presence  was  discovered,  and  that  it  did  not 
know  of  his  presence  until  he  was  injured;  to  which  the 
defendant  in  error  replies  that  there  was  a  commonly  used 
pathway  between  the  tracks  of  the  railroad  company  along 
the  route  which  he  was  going,  that  pedestrians  were  accus- 
tomed to  use  this  path,  and  that  he  therefore  had  an  implied 
license  to  do  so,  and,  having  such,  the  company  owed  to  him 
the  duty  of  ordinary  care  and  diligence  to  prevent  his  being 
injured.  We  are  of  the  opinion  that,  under  the  evidence,  the 
defendant  in  error  cannot  in  law  be  regarded  as  a  licensee  at 
the  time  he  was  injured.  While  it  was  shown  by  a  number 
of  witnesses  that  pedestrians  were  accustomed  to  pass  along 
this  right  of  way,  it  was  not  shown  that  such  was  done  by 
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the  permission  of  the  company,  and  the  most  that  can  safely 
be  deduced  from  the  evidence  is  that  the  railroad  company 
did  not  take  any  steps  to  prevent  it.  On  this  subject,  Mr. 
Justice  Hall,  in  the  Brinson  Case,  70  Ga.  240,  very 
strongly  said :  '*To  consent  is  one  thing,  and  is  quite  differ- 
ent from  mere  forbearance,  on  the  part  of  the  defendant,  to 
seek  redress,  whenever  its  rights  are  temporarily  invaded 
by  a  wrongdoer.  By  endurance  or  toleration  of  a  trespass, 
we  do  not  understand  that  any  of  a  party's  privileges  and 
rights  are  necessarily  waived  or  yielded,  or  that  it  ceased  to 
be  entitled  to  the  protection  afforded  by  the  law.  By  direct 
consent  to  the  use  of  its  way,  it  certainly  waives  any  right 
to  proceed  against  one  thus  found  thereon,  for  any  wrong 
that  may  be  imputed  on  account  of  such  use.  There  can  be 
no  right  set  up  by  the  public  from  mere  user,  however  fre- 
quent or  long  continued  it  may  be.  It  is  so  inconsistent 
with  the  rights  and  obligations  of  the  company  that  it  can- 
not, without  more,  be  presumed  to  have  consented  to  it; 
least  of  all,  can  it  be  claimed,  with  any  show  of  reason,  that 
the  right  of  the  public  has,  by  such  facts,  become  adverse 
to  the  right  of  the  owner  of  the  road."  In  the  case  then 
under  consideration,  it  was  shown  that  it  was  the  common 
custom  of  persons  passing  through  the  town  on  foot  to  walk 
along  the  railroad  track  where  the  injury  occurred,  and  that 
school  children,  one  of  whom  was  the  injured  person,  had 
been  in  the  habit  for  years  of  passing  along  a  path  thereon 
with  the  knowledge  of  the  railroad  authorities.  Certainly 
the  facts  of  that  case  as  to  user  of  the  railroad  right  of  way 
by  pedestrians  are  stronger  than  those  in  the  one  now  under 
consideration.  Mr.  Justice  Hall  treated  the  person 
injured,  not  as  a  licensee,  but  as  a  trespasser  pure  and  sim. 
pie,  notwithstanding  the  known  usage,  for  reasons  which 
are  very  strongly  given  in  his  opinion.  We  cannot  take  this 
ruling  as  decisive  of  the  question,  for  the  reason  that  the  case 
was  decided  by  two  judges,  who  did  not  fully  agree.  While 
Chief  Justice  Jackson,  who  presides  with  Mr.  Justice 

19  (N  s)  A  &  E  R  Caa--45 


706  ACCIDENT  ON  TRACK  Vol 

(NS) 

Southern  Ry.  Co.  v.  Barfield 

Hai«i«,  concurred  in  the  judgment,  he  differed  in  the  reason- 
ing, and  on  this  question  said  that  he  could  not  hold  the 
schoolchildren,  under  these  circumstances,  "to  be  trespass- 
ers to  the  extent  and  in  the  sense  that  the  railroad  company 
are  only  liable  for  gross  negligence,  if  any  of  them  be  killed 
or  injured."  But,  even  under  the  opinion  of  the  Chief  Jus- 
tice in  that  case,  the  school  children  were  trespassers  to  a 
certain  extent.  Certainly  he  indicated  nothing  which  de- 
clared them  to  be  licensees.  The  true  rule  on  this  subject, 
as  we  understand  it,  is  thus  stated  by  Mr.  Beach  in  his  work 
on  Contributory  Negligence  (section  212 ) :  "Where  the  track 
of  a  railway  company  is  used  by  pedestrians  for  purposes  of 
travel,  by  permission  of  the  company,  such  a  pedestrian 
thereby  becomes  a  licensee.  He  is  no  longer  a  mere  tres- 
passer upon  the  track,  at  his  peril;  and  this  consideration 
enhances  the  duty  of  the  employees  of  the  company  to  exer- 
cise caution  and  increased  prudence  in  operating  the  road 
at  this  point.  But  that  there  has  grown  up  a  habit  on  the 
part  of  individuals,  or  of  the  public  generally,  to  travel  over 
the  track  on  foot,  and  that  no  measures  have  been  taken  to 
prevent  it,  does  not  change  the  relative  rights  and  obligations 
of  the  public  and  the  company.  It  is  not  the  less  a  trespass 
in  that  it  is  repeated,  or  that  there  are  many  trespassers.  A 
contrary  doctrine  is  declared  in  several  recent  cases,  to  the 
effect  that  when  the  railroad  permits  people  to  pass  over  their 
grounds,  they  thereby  tacitly  license  the  public  to  come  upon 
them,  and  that  they  do  not  become  trespassers  if  they  do  so 
in  a  proper  manner.  This  is,  however,  contrary  to  the  gen- 
eral course  of  authority  in  this  country.*'  See,  also.  Id.  §§ 
213,  214. 

But  the  abstract  question,  whether  the  injured  person  was 
in  this  case  a  licensee  or  a  trespasser,  cannot,  in  our  judgment, 
<;ontrol  the  case,  although,  if  the  rule  stated  by  Mr.  Blliott 
in  his  treatise  on  Railroads  (volume  1,  §  1250)  be  correct, 
the  law  regulating  the  duty  which  a  railroad  company  owes 
to  each  of  these  classes  of  persons  does  not  greatly  differ. 
He  says:  "The  better  rule  is  that  the  licensee  takes  his 


Am  A  Engr  ACCIDENT  ON  TRACK  707 

RCas 

Sonthern  Ry.  Co.  v,  Bariield 

license  subject  to  its  concomitant  perils,  and  the  licensor,  as 
a  general  rule,  owes  him  no  duty  except  to  refrain  from  will- 
fully or  wantonly  injuring  him.*'  But  we  do  not  find  it 
necessary,  under  the  plain  facts  of  this  case,  and  the  evidence 
of  the  injured  person  himself  as  to  the  manner  in  which  the 
injury  was  occasioned,  to  discuss  or  pass  upon  the  liabjlity 
of  a  railroad  company,  in  running  its  trains  in  cities  or  towns, 
to  keep  a  lookout  for  trespassers  or  licensees,  and  the  quan- 
tum of  care  it  must  exercise  in  these  localities  to  these  classes 
of  persons,  for  the  reason  that,  under  the  view  we  take  of  the 
law  governing  the  right  of  the  plaintiff  to  recover,  the  evi- 
dence does  not  authorize  a  verdict  in  his  favor.  The  defend- 
ant in  error,  at  the  time  he  was  injured,  was  where  he  had 
no  right  to  be,  and  whatever  be  the  duty  which  the  law 
places  on  the  railroad  company  as  to  running  its  trains  in  a 
city  in  no  way  elevates  his  status  above  that  of  a  trespasser, 
and,  according  to  his  own  evidence,  he  was  guilty  of  gross 
negligence  at  the  time  he  was  hurt.  In  the  prior  decision 
of  this  case,  the  only  question  made  depended  upon  the  legal 
effect  of  the  allegations  of  the  petition.  There  we  held,  as 
before  said,  that  they  were  sufficient  to  authorize  a  recovery, 
provided  the  injured  person  was  not  wanting  in  that  degree 
of  diligence  which  it  was  incumbent  upon  him,  under  the 
circumstances,  to  exercise.  We  are  now  confronted  with 
the  evidence  upon  which  is  based  his  right  of  recovery,  and 
are  satisfied  that  he  did  not  exercise  that  degree  of  diligence 
which  it  was  legally  incumbent  upon  him  to  do  to  prevent 
the  injury,  notwithstanding  the  plaintiff  in  error  was,  as  to  its 
rate  of  si)eed,  negligent  in  the  operation  of  the  train  by  which 
he  was  injured.  Giving  to  him  all  the  right  of  protection 
which  he  claims  under  a  rule  that  requires  a  certain  degree  of 
care  in  the  operation  of  a  train  of  cars  passing  within  the 
limits  of  a  city,  something,  nevertheless,  is  demanded  of  him 
as  a  condition  precedent  to  a  recovery, — ^that  is,  to  protect 
himself  as  far  as  he  may  against  the  negligence  of  the  defend- 
ant company;  and  to  this  end,  if  by  the  exercise  of  ordinary 
care  he  could  have  prevented  the  results  of  that  negligence, 
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he  is  not  entitled  to  recover,  and  this  is  true  whether  he  was 
a  trespasser  or  a  licensee.  And  just  here  it  may  be  said  that 
the  evidence  in  this  case,  properly  construed,  shows,  we  think, 
that  the  defendant  in  error  was  not  struck  by  the  end  car  of 
the  train  as  it  approached  him.  He  himself  testifies  that, 
as  he  was  going  down  the  track,  an  engine  approached  him, 
after  he  crossed  McDaniel  street,  on  his  right ;  that  he  stepped 
over  to  the  left  to  get  out  of  the  way  of  the  engine,  and  as  it 
passed  him  he  stepped  back  from  the  middle  of  the  track, 
and  these  cars  that  caught  him  came  up  behind  all  of  a  sud- 
den in  a  terrible  dash,  and  through  excitement  he  threw  out 
his  hand  to  protect  himself,  and  the  cars  split  by  him,  and 
wheeled  bim  right  under;  that  he  threw  out  his  hand  against 
the  car,  and  it  dashed  him  down.  He  therefore  is  not  definite 
as  to. which  of  the  cars  caused  him  to  fall.  Other  witnesses 
testified  positively  that  he  was  not  stricken  by  the  end  car  of 
the  train,  but  by  another  somewhere  in  the  line  of  the  train. 
This  is  important  only  because,  if  a  fact,  it  shows  that  there 
was  room  for  him  to  stand  between  the  passing  engine  and 
the  passing  train  of  cars,  and  that  if  he  had  not  thrown  out 
his  hand  and  struck  the  car  he  would  not  have  received 
the  injury.  Indeed,  he  says,  further,  in  the  course  of  his  evi- 
dence: ** There  maybe  plenty  of  space  between  the  two 
tracks  for  a  man  to  stand,  and  let  a  car  pass  on  either  side  of 
him,  where  a  man  simply  gets  out  of  the  way  of  an  engine.  I 
don't  know  whether  there  is  room  there  for  people  to  stand 
or  not.'*  A  subsequent  witness,  however,  testifies  to  the 
number  of  feet  between  the  tracks,  showing  ample  room.  It 
may  therefore  be  assumed  with  certainty  that  had  the  defend- 
ant in  error,  appreciating  the  dangerous  position  which  he 
voluntarily  occupied  when  he  stepped  from  the  track  upon 
which  he  was  walking  to  the  intervening  space  between  it 
and  the  next  track,  stood  still,  he  would  not  have  been 
injured.  To  have  thrown  out  his  hand  and  struck  the  pass- 
ing car  seems  to  have  been  without  reason,  unless  the  theory 
of  the  plaintiff  in  error  be  right,  that  he  attempted  to  board 
it.     He  says  that  he  did  it  through  excitement.     It  could 
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have  been  neither  a  natural  nor  a  justifiable  excitement 
which  would  cause  a  man  standing  between  a  locomotive 
and  a  car  to  reach  out  his  hand,  and  voluntarily  put  it 
against  the  car  when  going  at  a  tate  of  speed  of  30  miles  an 
hour.  The  defendant  in  error  says  that  he  did  this  to  pro- 
tect himself.  But  he  does  not  undertake  to  explain  by  what 
possibility  such  an  act  could  have  afforded  any  protection. 
But  this  is  not  all.  In  giving  an  account  of  his  injury, 
he  said:  '*I  was  between  the  tracks,  and  walked  over 
towards  the  other  track  to  my  left.  I  didn't  get  on  that 
track.  I  got  close  enough  to  it  to  be  struck  by  the  train  as 
it  passed  along.  I  didn't  look  back  to  see  if  anything  was 
coming.  There  was  nothing  to  keep  me  from  looking  back. 
It  was  broad  daylight.  I  could  have  seen  the  train  if  I  had 
looked  back.  There  was  no  trouble  about  seeing  it.  I  took 
no  pains  to  look  back.  I  didn't  take  any  pains  to  see  how 
far  the  engine  went." 

In  the  case  of  Raihroad  Co.  v.  Smith,  78  Ga.  698,  3  S.  B. 
397,  Chibf  Justice  Blbcklby  in  his  opinion,  which  treated 
of  the  liability  of  a  railroad  company  for  injuries  received  by 
a  person  on  the  track,  applies  certain  conclusions  of  law  to 
the  facts  of  the  case  which  seem  applicable  here.  He  says : 
'*The  train  was  probably  running  at  much  higher  speed  than 
it  ought  to  have  run  so  near  a  crossing.  There  was  some 
evidence  tending  to  show  that  the  speed  was  low.  But 
grant  that  it  was  high,  too  high,  and  that  there  was  very  great 
negligence  on  the  part  of  the  railroad  company,  yet  it  is  mani- 
fest that  Smith  was  out  of  his  place  at  the  time  he  was  injured. 
Grant  that  the  track  was  often  used  by  persons  to  walk  along 
it ;  that  there  was  no  objection  to  such  use ;  that  Smith  was 
there  by  implied  or  tacit  license.  He  was  there  under  cir- 
cumstances that  required  him  to  have  all  his  senses  on  the 
alert  for  trains,  and  to  get  out  of  the  way  when  any  of  them 
approached.  It  would  be  flagrantly  unreasonable  and  im- 
probable to  presume  that  he  or  any  one  else  had  the  shadow 
of  a  right  to  use  the  track,  especially  at  such  an  hour,  on  any 
other  condition.     He  quietly  walked  along  upon  the  track  as 
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ii  it  belonged  to  him.  The  train  struck  him,  knocked  him 
down,  and  broke  his  leg,  those  on  the  engine  not  seeing  him 
or  being  aware  of  his  presence.  It  was,  at  least,  as  much 
his  business  to  look  for  the  engine  as  it  was  the  engineer's 
business  to  look  for  him." 

Not  only  was  the  defendant  in  error  grossly  negligent  under 
the  circumstances  detailed  by  himself  in  not  looking  for  other 
trains,  but,  under  his  own  evidence,  had  he  not  reached  out 
and  placed  his  hand  against  a  moving  car,  he  would  not  prob- 
ably have  been  injured.  So  that  he  not  only  contributed  to 
his  injury,  but  it  seems  to  us  was  practically  the  cause  of  it. 
notwithstanding  the  railroad  was  negligent  in  the  rate  of  speed 
at  which  it  was  running  the  train  of  cars.  At  least,  it  is  clear 
that,  by  the  exercise  of  ordinary  care,  which  required  him, 
situated  as  he  was,  to  look  up  and  down  the  track,  to  place 
himself  in  as  secure  a  position  as  possible,  and  not  volun- 
tarily to  bring  any  part  of  bis  person  in  contact  with  the 
rapidly  moving  car,  he  would,  probably,  not  have  been 
injured  in  any  manner,  certainly  not  in  that  which  resulted 
from  his  act.  Our  conclusion,  therefore,  is  that  the  verdict 
which  was  rendered  was  not  authorized  by  the  evidence,  and 
that  the  court  erred  in  overruling  the  motion  for  a  new  trial 
on  that  ground.  Judgment  reversed.  All  the  justices  con- 
curring. 


Chesapbakb  &  O.  Ry.  Co.  et  al, 

V. 

Davis. 

{Court  of  Appeals  of  Kentucky  ^  Oct,  23^  rgooJ) 

Appeal — Review. — In  an  action  for  personal  injuries  aUeged  to 
have  resulted  from  defendant's  negligence,  it  is  only  when  the  ver- 
dict of  the  jury  is  palpably  against  the  evidence  that  it  wiU  be  dis- 
turbed on  appeal. 

Personal  Injuries — Whether  Railroads  Jointly  Liable — Sufficiency 
of  Evidence. — In  such  an  action  against  two  railtoads,  it  appeared 
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that  the  track  belong^ed  to  one,  the  engine  drawing  the  train  by 
which  the  injuries  were  inflicted  to  the  other,  and  the  evidence  on 
the  whole  warranted  the  conclusion  that  the  train  was  operated  by 
them  jointly.  Neid,  that  the  conclusion  that  the  railroads  were 
jointly  liable  for  injuries  caused  by  negligence  in  the  operation  of 
the  train  was  warranted  by  the  evidence. 

Negligence — Iron  Projecting  from  Car. — To  run  a  train  through  a 
populous  city,  with  an  iron  projecting  from  a  car,  in  such  a  manner 
as  to  necessarily  endanger  a  person  standing  about  2)4  or  3  feet  from 
the  side  of  the  train,  is  negligence. 

Personal  Injuries — Compensation  for  Impairment  of  Earning 
Capacity  during  Minority. — In  an  action  for  personal  injuries  to  a 
t)oy  9  years  of  age,  by  his  mother  as  his  guardian,  compensation  for 
the  impairment  of  his  ability  to  earn  money  during  his  minority  may 
be  recovered,  where  the  mother  has  vested  in  him  her  own  right  to 
compensation  for  his  injuries. 

Appbal  by  defendant  from  Kenton  county  circuit  court. 
Affirmed, 

Simrall  &  Galvin^  for  appellants. 

Harvey  Myers  and  W,  5.  Pryor^  for  appellee. 

HoBSON,  J.  Appellee,  a  little  boy  9  years  old,  by  his 
mother  and  guardian,  filed  this  suit  to  recover  of  appellants 
for  personal  injuries  sustained  by  him.  The  facts  of  the  case, 
as  shown  by  the  testimony  for  appellee,  and  om©  stated, 
which  the  jury,  by  their  verdict,  in  effect  found 
to  be  true,  are  as  follows :  Appellee  was  sent  by  his  mother 
to  get  for  her  two  loaves  of  bread  and  a  can  of  tomatoes.  He 
bought  these,  and  on  his  way  home  had  to  cross  the  railroad 
track.  While  waiting  at  the  crossing,  or  near  it,  for  a  train 
to  pass,  he  was  standing  about  2>^  or  3  feet  from  the  train, 
looking  in  the  direction  in  which  it  was  going.  He  thus  had 
his  back  to  the  rear  of  the  train,  and  was  caught  by  a  crooked 
piece  of  iron  projecting  from  one  of  the  cars  by  reason  of  the 
door  being  improperly  secured,  and  carried  along  by  the  train, 
being  unable  for  a  time  to  loose  the  iron  from  his  neck. 
When  he  at  length  got  it  loose  he  fell  to  the  ground,  and  one 
of  his  feet,  getting  thus  under  the  wheels,  was  run  over,  ren« 
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dering  amputation  necessary.  Appellants  contended  that 
appellee  jumped  on  the  car  to  get  a  ride,  and  got  his  foot 
under  the  wheel  in  jumping  off.  The  court,  by  apt  instruc- 
tions, submitted  to  the  jury  whether  the  injury  was  caused 
in  this  way,  and  whether  appellee  was  guilty  of  contributory 
neglect  in  standing  near  the  moving  train  with  his  back 
towards  the  cars  that  were  approaching  and  passing  him. 
And  while  the  evidence  would  have  sustained  a  verdict  for 
the  appellants,  we  cannot  say  the  verdict  for  appellee  is  so 
against  the  evidence  as  to  warrant  us  in  setting  it  aside. 
The  constitution  guaranties  a  jury  trial  in  this  class  of  cases. 
,  ^  ^  The  reason  of  the  rule  is  that  the  common  judg- 
ment  of  12  men  of  the  average  of  the  community, 
with  their  varied  experiences,  is  more  to  be  trusted  on  such 
questions  of  fact  than  the  conclusions  of  a  single  judge,  how- 
ever learned.  The  jury  hear  and  see  the  witnesses,  and  have 
much  better  opportunity  to  detect  falsehood  than  we  can  have 
from  a  transcript  of  the  evidence  given  before  them ,  and  it  is 
only  when  their  verdict  is  palpably  against  the  evidence  that 
this  court  will  disturb  it.  The  evidence  of  appellee  has  not 
only  the  inherent  odor  of  sincerity,  but  is  supported  by 
two  other  little  boys,  also  eyewitnesses,  and  by  the 
bruise  on  his  neck,  seen  soon  after  he  fell,  and  not 
otherwise  accounted  for,  as  well  as  by  the  loaves  o^ 
bread  and  the  can  of  tomatoes  dropped  along  the  track. 
The  court  refused  properly  the  motion  of  either  appellant 
Fwwmaiinju-  ^^^  *  peremptory  instruction.  The  track  be- 
SSK^df^'^uy  longed  to  one,  the  engine  to  the  other;  and  the 
oiraoyofBvi-       cvidcuce  ou  the  whole  warranted  the  conclusion 

that  the  train  was  operated  by  them  jointly. 
To  run  a  train  through  a  populous  city,  with  an  iron  swing- 
ing in  and  out,  as  this  was  shown  to  be,  was  necessarily  to 
endanger  those  on  the  highway  along  which  it  passed,  and 

V  iiMnoe-iron  ^^®  cvidcuce  from  which  the  jury  might  prop- 
pgjecttoBrftom     gj-jy  j^f^j  negligence.     Graney  v.  Railway  Co. 

(Mo.),  41  S.  W.  246;  Shear.  &  R.  Neg.  §§  457, 
458,  and  notes.    The  verdict   is  large    ($10,000),   but  not 
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larger  than  some  which  have  been  sustained  by  this  court 
for  like  injuries  (Railroad  Co.  v,  Moore,  83  Ky.  675;  Rail- 
road Co.  V.  Mitchell,  87  Ky.  327,  8  S.  W.  706). 

There  was  no  substantial  error  in  the  admission  of  evidence. 
The  only  instruction  necessary  to  be  noticed  relates  to  the 
measure  of  damages.  The  court  allowed  the  jury  to  allow  a 
fair  compensation  for  the  pain  and  suffering  en-  p^j^^^ injuria 
dured  by  appellee,  and  for  the  impairment  of  ^iS^SSSSSS^ 
his  ability  to  earn  money  by  reason  of  the  in-  vtjSS^^iSSS- 
jury.  Appellants  insist  that  this  should  have 
been  limited  to  his  impairment  to  earn  money  after  his 
arrival  at  21  years  of  age,  on  the  ground  that  his  parents 
were  entitled  to  his  services  until  his  majority,  and  entitled 
to  recover  for  any  loss  of  his  capacity  to  earn  money 
during  his  infancy.  His  mother  was  a  widow.  Her  right 
to  his  services  until  he  was  21  she  could  release.  She  could 
also  assign  to  him  any  cause  of  action  she  had  by  reason  of 
his  injury.  The  assignment  might  be  by  parol,  and  might 
be  implied  from  circumstances.  By  it  the  entire  cause 
of  action  for  the  injury  might  have  been  vested  in  him. 
The  mother,  as  guardian  of  her  son,  and  in  his  name, 
brought  this  suit  seeking  to  recover  for  the  entire  injury. 
She  testified  on  the  trial  and  by  herself,  and  counsel  em- 
ployed by  her  has  obtained  a  verdict  for  the  entire  matter. 
She  could  not,  if  she  would,  now  maintain  a  separate 
action  against  appellants,  or  either  of  them,  but  is 
estopped  to  say  the  compensation  for  the  entire  injury  was 
not  properly  adjudged  to  appellee.  She  had  a  right  to  forego 
her  rights  in  favor  of  her  maimed  and  helpless  child,  and 
having,  by  her  acts,  vested  them  in  him,  appellants  cannot 
complain.    Judgment  affirmed. 
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Hathaway 

V. 

Dbtroit,  T.  &  M.  Ry.  Co. 

{Supreme  Court  of  Michigan,  Sept,  13,  igoo,) 

Pleading — Amendments. — In  an  action  for  the  killing  of  stock  bj  a 
railroad  train  where  it  is  alleg'ed  as  negrligrence  that  a  cattle  guard 
was  insufficient  because  the  spaces  between  the  joists  were  filled 
with  sand  and  gravel,  and  the  evidence  shows  that  such  spaces  were 
fiUed  with  cinders,  it  is  proper  to  allow  the  declaration  to  be  amended 
so  as  to  conform  to  such  evidence. 

Cattle  Q yards — Instructions. — ^The  court's  instruction  as  to  defend- 
ant's duty  in  regard  to  cattle  guards  was  sufficiently  favorable  to 
defendant. 

Same — Same — Contributory  Negligence.* — In  such  an  action,  it  is 
proper  to  refuse  to  instruct  that  there  can  be  no  recovery  unless  the 
jury  is  satisfied  the  stock  got  upon  the  track  and  over  the  cattle 
guard,  without  contributory  negligence  on  the  part  of  plaintiff. 

Duty  to  Fence  Track — Station  Grounds — Definition. — The  conten- 
tion that  the  highway  was  within  the  yard  limits,  and  the  company 
was  not  bound  to  maintain  a  cattle  guard  at  such  point  was  without 
foundation,  as  it  was  not  a  place  which  was  required  to  be  kept  open 
for  the  transaction  of  the  mutual  business  of  the  public  and  the 
railroad  company,  and  the  public  had  no  access  to  the  right  of  way 
or  to  the  station  grounds  or  to  the  freight  depot  at  such  point. 

Arguments  of  Counsel. — ^The  trial  court  properly  prohibited  an 
attorney  from  continuing  to  make  suggestions  to  his  associate  from  a 
distance  of  ten  feet,  while  the  latter  was  addressing  the  jury. 

Error  by  defendant  to  I^enawee  county  circnit  court. 
Affirmed. 

Walter  B.  Richie  and  Watts,  Bean  &  Smith,  for  appel- 
lant. 

John  E,  Bird,  for  appellee. 

*See  generally,  note,  15  Am.  &  £ng.  R.  Cas.,  N.  S.,  561  et  seq. 
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MooRB,  J.     The  plaintiff  recovered  a  ]udfi:meiit  against  de- 
fendant, from  which  judgment  the  case  is  brought  here  by 
writ  of  error.     There  are  a  good  many  assign- 
ments  of  error,  but  few  of  which   we  deem  of 
sufficient  importance  to  merit  discussion. 

The  defendant's  railroad  runs  east  and  west,  crossing  the 
Cincinnati  Northern  road  at  Addison  Junction.  There  is  a 
small  passenger  station  west  of  the  Cincinnati  Northern  road, 
and  north  of  the  defendant  road.  There  is  a  small  freight 
station  immediately  east  of  the  Cincinnati  Northern  road,  and 
south  of  the  defendant  road,  and  not  far  from  its  track. 
Nearly  all  the  freight  handled  at  this  freight  house  is  trans- 
ferred from  one  road  to  the  other.  At  a  point  west  of  the 
intersection  of  these  two  roads,  at  a  distance  not  very  ac- 
curately disclosed  by  the  record,  but  variously  stated  by  the 
witnesses  to  be  from  30  to  80  rods,  a  highway  crosses  the  de- 
fendant's road  at  right  angles.  Bast  of  this  highway,  at  a 
distance  variously  stated  at  10  or  20  rods,  there  is  a  Y  extend^ 
ing  from  the  defendant's  road  in  a  northwesterly  direction  to 
the  Cincinnati  Northern  road.  At  the  highway  crossing, 
cattle  guards  have  been  put  in,  and  the  right  of  way  has  been 
fenced  east  of  said  highway.  Two  freight  trains  and  two 
passenger  trains  are  run  over  the  defendant's  road  each  way 
daily.  It  is  the  claim  of  the  plaintiff  that  the  west  cattle  guard 
was  not  kept  in  repair,  but  cinders  and  other  things  were  al- 
lowed to  accumulate  between  the  slats  or  joists,  until  cattle 
could  readily  pass  from  the  highway,  over  the  cattle  guard, 
upon  the  defendant's  right  of  way.  His  cattle  escaped  from 
his  field  into  the  highway,  and,  passing  over  the  cattle 
guard,  were  killed. 

The  first  point  calling  for  discussion  relates  to  the  suffi  - 
ciency  of  the  declaration.     It  contained  an  allegation  reading 
as  follows :  **And  that  said  guard  was  out  of  repair,  in  this, 
to  wit :  That  there  was  no  appearance  of  a  pit 
beneath  the  joists  constituting  the  cattle  guard ;  SSS£l&Mita. 
that  the  ballast  had  not  been  excavated  from  be- 
tween the  ties  upon  which  the  said  guard  rested;  that  the 
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ballast  had  not  been  excavated  from  between  the  joists  of  said 
cattle  guard ;  that  sand  and  gravel  completely  filled  the  space 
between  the  said  joists,  so  that  the  said  guard  offered  no  re- 
sistance to  cattle  going  over  it,  and  that  said  joists  constitut- 
ing said  cattle  guard  were  too  far  apart ;  and  that  said  joists 
were  too  small  to  make  the  same  a  legal  cattle  guard."  The 
testimony  of  the  plaintiff  tended  to  show  that  the  spaces  be- 
tween the  joists  had  become  filled  by  allowing  cinders  to  ac- 
cumulate therein.  It  is  said  that  cinders  are  not  ballast,  and 
are  not  sand  and  gravel,  and  that  the  declaration  was  not 
specific  enough;  citing  McDonald  v.  Railway,  51  Mich.  628, 
17  N.  W.  210,  and  Smead  v.  Railway  Co.,  58  Mich.  202,  24 
N.  W.  761.  These  cases  do  not  sustain  the  contention  of 
counsel,  but,  to  avoid  any  question  about  the  declaration,  the 
plaintiff  obtained  leave  to  amend  it  by  inserting  the  word 
"cinders"  therein.  Under  our  statute  of  amendments,  it  was 
entirely  competent  for  the  court  to  allow  this  amendment. 

It  was  claimed  on  the  part  of  the  defendant  that  it  put  in  a 
cattle  guard  approved  by  the  railroad  commissioner,  and 
kept  it  in  good  repair,   and   therefore  it  was   not   liable. 

Whether  the  cattle  guard  was  in  repair  or  not 
^^S^S^     was  a  disputed  question,  in  relation  to  which 

much  evidence  was  given  upon  both  sides.  The 
court  charged  the  jury  as  follows:  *'You  are  further  in- 
structed, gentlemen,  that  if  you  find  from  the  evidence  in  this 
case  that  the  guards  in  question  were  not  such  guards  as  were 
approved  by  the  railroad  commissioner,  or  that  they  were  not 
placed  down  as  required  by  the  railroad  commissioner,  under 
his  plans  and  specifications  submitted  here ,  then  you  would 
find  the  defendant  liable,  under  further  instructions  that  I  will 
give  you.  Or  if  you  find  that  they  were  such  guards,  and 
were  so  placed,  as  required  by  the  plans  and  specifications 
approved  by  the  commissioner  of  railroads,  but  that  the  com- 
pany had  negligently  failed  to  keep  such  guards  in  repair, 
then  you  will  find  them  liable.  When  I  say  'keep  them  in 
repair,'  I  mean  in  good  and  sufficient  repair,  so  they  would 
serve  the  purpose  for  which  they  were  placed  there.     I  do 
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not  mean  that,  if  you  find  they  were  in  that  condition,  they 
would  be  liable,  but  you  must  further  find  that  this  injury 
was  occasioned  because  of  such  defect,  if  you  find  it.  In 
other  words,  gentlemen,  if  you  find  that  the  guards  in  ques- 
tion are  such  as  are  approved,  and  further  find  that  the  com- 
pany negligently  failed  to  keep  the  same  in  repair  (that  is» 
negligently  permitted  them  to  fill  up  between  the  slats  with 
cinders,  ballast,  or  dirt),  and  that  these  cattle  went  upon  the 
railroad  track,  over  these  guards  so  out  of  repair,  and  that 
the  injury  was  occasioned  by  such  want  of  repair,  then  the 
defendant  would  be  liable.  If,  on  the  other  hand,  you  do  not 
find  these  things  to  be  true,  then  they  would  not  be  liable; 
that  is,  if  you  find  that  the  guards  were  in  repair,  the  com- 
pany would  not  be  liable,  or,  if  you  find  that  the  injury  was 
not  occasioned  because  of  the  want  of  repair,  then  the  com- 
pany would  not  be  liable."  We  think  this  was  a  sufficiently 
favorable  instruction.  Comp.  Laws,  §  6294,  and  cases  cited 
in  note  thereto. 

The  judge  was  asked  to  charge  the  jury  as  follows :  ''Un- 
der the  pleadings  and  proofs  in  this  case,  before  the  plaintiff 
can  recover  you  must  be  satisfied  that  these  cattle  of  plaintiff 
got  upon  the  railroad  of  defendant,  and  across 


the  guard  in  question,  without  any  negligence  ^IS^^SS^ 
on  the  part  of  plaintiff  contributory  to  said 
animals  getting  upon  said  railroad  and  over  said  guards." 
Because  he  declined  to  do  so,  it  is  said  to  he  error.  The 
court  did  not  err  in  hts  refusal  to  give  this  request.  Railway 
Co.  V,  Lull.  28  Mich.  510;  La  Plamme  v.  Railway  Co.,  109 
Mich.  509,  67  N.  W.  556. 

It  is  said  that  this  highway  was  within  the  yard  limits, 
and  the  company  was  not  bound  to  maintain  a  culvert  at  all 
at   this  point;  citing  Railway  Co.   v.  Lull,  28   Mich.  510; 
Railway  Co.  v.  Campbell,  47  Mich.  265,  11  N.  j^^^^^,,^ 
W.  152;  McGrath  v.    Railroad  Co.,  57  Mich.  ^iS!!gSLi. 
555.  24  N.  W.  854;    Rinear  v.  Railroad  Co.,  "^""^ 
70   Mich.  620,  38  N.  W.   599;    Grondin  v.   Railway  Co., 
100  Mich.  598,  59  N.  W.  229;  McDonald  v.  Railway  Co.,  113 
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Mieh.  484,  71  N.  W.  859;  Schneekloth  v.  Railway  Co.,  108 
Mich.  1,  65  N.  W.  663;  Puller  v.  Railway  Co.  (Mich.),  66 
N.  W.  593.  It  is  no  longer  an  open  auestion  in  this  state 
that  railroad  companies  are  not  bound  to  fence  their  station 
grounds.  So  far  as  these  cases  are  applicable  at  all  to  the 
facts  disclosed  in  this  record,  they  are  against  the  contention 
of  the  defendant.  They  hold  that  the  statute  requires  a 
railroad  company  to  fence  its  track  and  to  put  in  cattle 
guards  at  road  crossings,  but  this  requirement  has  no  refer- 
ence to  station  grounds ;  the  exemption  from  this  require- 
ment applying  to  cases  where  the  common  convenience  of 
the  public  and  the  railway  company  require  that  the  place 
should  be  open  for  the  transaction  of  their  mutual  business. 
At  the  place  in  controversy  the  public  was  not  admitted  at 
all.  The  right  of  way  was  fenced.  The  company  put  in  a 
cattle  guard,  and  claimed  that  it  maintained  it  in  good  order. 
Prior  to  this  accident  the  company  did  not  proceed  upon  the 
theory  that  it  was  not  required  to  fence  its  right  of  way  and 
maintain  a  cattle  guard  at  this  place,  but,  on  the  contrary, 
did  both,  and  upon  the  trial  claimed  by  way  of  defense  that 
it  did  both  so  well  as  to  meet  the  requirements  of  the  statute. 
The  station  was  from  30  to  80  rods  from  this  crossing.  The 
public  had  no  access  to  the  right  of  way  or  to  the  station 
grounds  or  to  the  freight  depot  at  this  place,  and  the  excep- 
tion to  the  requirements  of  the  statute  does  not  apply  here. 
During  the  progress  of  the  trial  the  following  occurred: 
''During  the  course  of  Mr.  Smith's  argument  to  the  jury, 
Mr.  Bean  interrupted  him  with  a  suggestion,  to  which  Mr. 
Bird,  counsel  for  plaintiff,  objected,  and  thereupon  the  fol- 
lowing colloquy  took  place:  Mr.  Bean :  During 
^moMtm  of      ^^^  ^jgjg  ^^  associate  is  making  an  argument, 

may  I  not  make  a  suggestion  to  him  from  the 
table?  The  Court:  I  will  make  a  record  of  this  question 
that  is  now  raised.  I  do  not  think  it  is  proper  for  counsel  to 
sit  clear  back  where  the  attorneys  sit,  and  speak  to  their 
associates  when  addressing  the  jury, — clear  across  the  room, 
a  distance  of  ten  feet.     Mr.  Bean :  Can  I  not  do  it  while 
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sitting  at  my  table?  That  is  what  I  want  settled.  I  do  it 
with  all  respect  to  the  court,  but  I  contend  that,  when  my 
associate  is  making  an  argument,  that  I  may  make  a  sug- 
gestion to  him, — just  one  word,  to  give  him  the  idea.  Mr. 
Smith :  And,  as  a  part  of  it,  I  want  to  say  that  it  interrupts 
me  less  to  have  Mr.  Bean  speak  to  me  out  loud  than  it  does 
to  whisper  to  me.  I  am  sometimes  unable  to  catch  it  when 
he  whispers  to  me.  The  Court :  I  repeat  it,  because  it  results 
in  two  counsel  talking  at  the  same  time,  and  it  is  confusing 
in  the  court  room.  You  may  assist  counsel  all  that  you 
desire,  but  in  the  way  I  suggest."  It  is  said  that  this  is 
error,  and  counsel  argue  seriously  that  they  should  be  per- 
mitted to  use  their  own  judgment  as  to  the  manner  of  the 
argument,  and  that  they  were  prevented  from  making  their 
argument  in  accordance  with  their  ideas  of  the  most  effective 
manner  of  doing  so.  They  say  in  their  brief :  "The  matter 
may  not  be  so  important  in  this  case,  since  the  court  sub- 
stantially declined  to  submit  the  claims  of  defendant  to  the 
jury.  At  the  same  time,  the  question  continually  arises  in 
our  court,  and  we  think  that  this  court  should  determine 
what  our  rights  are  in  the  premises.''  The  action  of  the 
circuit  judge  in  insisting  upon  an  orderly  presentation  of  the 
case,  instead  of  being  ground  for  a  reversal  of  the  case,  has 
our  unqualified  commendation. 

The  other  assignments  of  error  do  not  call  for  discussion^ 
Judgment  is  affirmed.    The  other  justices  concurred. 


Kingsbury 

V, 

Missouri,  K.  &  T.  Ry.  Co. 

{Supreme  Court  of  Missouri,  May  75, 1900,) 

Instructions. — Requested  instructions  not  warranted  by  the  evi- 
dence should  be  refused. 

Fences — Damaging  Crops — Culverts — Statute. — A  railroad  com- 
pany in  leaving  open  a  culvert  under  its  right  of  way,  through  which 
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stock  may  pass  to  adjoining  fields,  fails  to  dischargee  its  duty  ander 
section  2611,  Rev.  St.  of  Missouri,  requiring  railroads  to  fence  their 
tracks,  and  authorizing'  a  recovery  for  double  the  amount  of  damages 
sustained  by  reason  of  stock  entering  adjoining  lands  in  consequence 
of  an  insufficient  railroad  fence. 

Same— Same— Double  Damages— Constitutionality  of  Statutes.*— 
Such  section  is  not  unconstitutional  because  it  allows  a  recovery  for 
double  the  amount  of  damage. 

Same — Same— Effect  of  "Hog  Law^.f— Under  such  statute,  railroads 
are  required  to  fence  their  tracks  against  hogs,  even  in  counties 
where  it  is  unlawful  to  permit  hogs  to  run  at  large. 

Appeal  by  defendant  from  Howard  county  circuit  court. 
Affirmed, 

Geo.  P,  B,  Jacksofiy  for  appellant. 

R,  P.  Talbot  and  Major  &  Pritchetty  for  respondent. 

Brace,  P.  J.  This  is  an  action  for  double  damages,  under 
section  2611,  Rev.  St.  1889,  commenced  before  a  justice  of 
the  peace  of  Howard  county,  taken  thence  by  appeal  to  the 
Howard  county  circuit  court,  where  the  plaintiff  had  judg- 
ment for  $100,  and  the  defendant  appealed.  The  case  was 
sent  to  the  Kansas  City  court  of  appeals,  from  which  it  was 
certified  to  this  court,  on  the  ground  that  its  decision  involved 
a  construction  of  article  2,  §§  20,  21,  30,  of  the  constitution 
of  the  state  of  Missouri,  and  section  1  of  the  fourteenth 
.amendment  of  the  constitution  of  the  United  States.  The 
complaint,  in  substance,  charged  that  the  defendant  failed  to 
erect  and  maintain  lawful  fences,  gates,  and  cattle  guards 
where  its  road  passed  along  and  adjoining  plaintiff's  farm, 
and  that  by  reason  of  such  failure,  on  or  about  the  15th  of 
October,  1896,  certain  hogs  and  other  animals  not  the  prop- 
erty of  the  plaintiff  escaped  from  the  defendant's  railroad, 
and  came  upon  a  certain  field  of  said  farm,  and  destroyed 
and  ate  up  about  60  barrels  of  his  corn,  to  the  damage  of 
plaintiff  in  the  sum  of  $50.     There  was  no  formal  plea  on 

♦See  Grand  Island  &  W.  C.  R.  Co.  v,  Swinebank  ei  aL  (Neb.),  9 
Am.  &  Eng.  R.  Cas.,  N.  S.,  870,  and  foot-note^  871. 
f  See  notes  at  end  of  case. 
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the  part  of  the  defendant,  and  the  case  was  tried  before  the 
court  without  a  jury.  The  evidence  tended  to  prove  that  on 
or  about  the  15th  of  October,  1896,  while  plaintiff  was  absent 
from  home,  18  or  20  head  of  cattle  belong^ing  to  some  person 
unknown  came  into  plaintiff's  inclosed  12 -acre  field  adjoin- 
ing defendant's  right  of  way,  on  which  was  a  growing  crop 
of  corn  in  the  roasting  ear  stage,  and  damaged  the  same  to 
the  amount  of  $50 ;  that  they  came  from  the  opposite  side  of 
the  railroad,  through  a  culvert  for  a  water  way  under  an 
embankment  on  which  the  defendant's  tracks  were  laid ; 
that  the  defendant's  fences  on  each  side  of  its  road  as  they 
approached  this  culvert  deflected  towards  the  track,  and 
passed  over  the  embankment  within  a  few  feet  of  the  track, 
thus  leaving  no  fence,  gate,  or  cattleguard  of  any  sort  on 
either  side  of  defendant's  right  of  way  to  obstruct  the  pas- 
sage of  the  cattle  through  the  culvert  into  plaintiff's  field. 
There  was  also  some  evidence  tending  to  prove  that  hogs 
entered  this  field  some  through  this  culvert,  and  some  from 
other  points  of  defendant's  right  of  way.  At  the  close  of  the 
evidence  the  defendant  prayed  the  court  to  declare  the  law 
of  the  case  to  be  as  follows:  "(l)  The  court  instructs  the 
jury  that,  upon  the  pleadings  and  under  the  evidence  in  this 
case,  your  verdict  must  be  for  the  defendant.  (2)  The 
court  instructs  the  jury  that  if  you  believe  from  the  evidence 
that  at  the  time  of  the  alleged  damage  for  which  the  plaintiff 
sues  in  this  action  the  law  restraining  hogs  from  running  at 
large  was  in  force  in  Howard  county,  and  that  the  damage 
sued  for  in  this  case  was  occasioned  by  hogs  which  are  al- 
leged to  have  passed  from  the  defendant's  right  of  way  into 
the  field  of  plaintiff  adjoining  said  right  of  way,  then  the 
plaintiff  is  not  entitled  to  recover  under  section  2611  of  the 
Revised  Statutes  of  Missouri,  as  attempted  in  this  action, 
and  your  finding  must  be  for  the  defendant.  (3)  The  court 
instructs  the  jury  that  if  you  find  from  the  evidence  that  the 
law  restraining  hogs  from  running  at  large  was  in  force  in 
Howard' county  at  the  time  of  the  injuries  sued  for  in  this 
19  (N  s)  A  &  E  R  Cas— 46 
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case,  then  the  defendant  was  not  at  that  time  required  to 
construct  or  maintain  fences  with  the  posts  nearer  than  six- 
teen feet  apart,  or  with  wire,  planks,  or  poles  nearer  than 
three  feet  to  the  ground ;  and  even  if  you  believe  from  the 
evidence  that  hogs  passed  from  the  defendant's  right  of  way 
into  the  plaintiff's  field,  and  caused  the  damage  complained 
of,  and  that  the  hogs  so  entered  the  plaintiff's  field  at  a 
place  or  places  where  the  defendant  did  not  have  a  fence  with 
wires,  planks,  or  poles  extending  to  the  ground,  and  close 
enough  together  to  prevent  hogs  from  passing  through,  still 
plaintiff  cannot  recover,  and  your  finding  must  be  for  the 
defendant,  provided  you  also  find  from  the  evidence  that  the 
law  restraining  hogs  from  running  at  large  was  in  force  in 
Howard  county  at  that  time.  (4)  The  court  farther  in- 
structs you  that  that  part  of  section  2611  of  the  Revised 
Statutes  of  Missouri  of  the  year  1889.  which  authorizes  the 
awarding  of  double  damages  for  injuries  sustained  by  per- 
sons in  consequence  of  hogs  or  other  animals  passing  from 
the  right  of  way  of  a  railroad  to  the  land  of  adjoining  pro- 
prietors is  unconstitutional  and  void,  and  for  that  reason  the 
plaintiff  cannot  recover  in  this  suit.  (5)  The  court  instructs 
the  jury  that,  even  if  you  believe  from  the  evidence  that  any 
hogs  entered  the  plaintiff's  field,  and  did  damage  to  his 
crop,  as  complained  in  the  petition,  still  if  you  also  believe 
from  the  evidence  that  there  was  a  space  of  ground  lying 
between  the  fence  which  the  defendant  had  erected  along  the 
east  side  of  its  track  and  another  fence  which  was  upon  the 
west  side  of  the  plaintiff's  inclosure,  and  that  said  strip  of 
ground  was  open  to  a  public  highway  at  the  south  end,  so 
that  hogs  and  other  stock  could  pass  from  the  public  road 
into  said  strip  of  ground,  and  that  it  was  necessary  for  hogs 
to  pass  through  or  under  both  of  said  fences,  and  across  said 
intervening  strip  of  ground,  in  order  to  get  from  defendant's 
inclosure  along  its  track  into  the  plaintiff's  field,  then  the 
plaintiff  cannot  recover  in  this  action,  and  your  verdict  must 
be  for  the  defendant.  (6)  The  court  instructs  you  that  it  is 
not  necessary  that   the   defendant   should  have  erected  its 
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fence  upon  the  line  of  its  right  of  way.  It  had  the  right  to 
locate  the  fence  at  any  place  between  the  edge  of  its  track 
and  the  line  of  its  right  of  way.  Therefore,  if  you  should 
believe  from  the  evidence  that  there  was  a  strip  of  ground 
between  the  railroad  fence  and  the  plaintiff's  fence,  and  that 
a  part  of  the  same  was  included  within  the  line  of  the  rail- 
road right  of  way,  but  outside  of  the  railroad  fence,  and  that 
such  strip  of  ground  opened  at  the  south  end  upon  a  public 
highway,  and  that  hogs  passed  through  or  over  said  strip  of 
ground,  and  thence  under  or  through  the  plaintiff's  fence,  and 
even  although,  in  passing  over  said  strip  of  ground,  they 
may  have  passed  over  the  uninclosed  portion  of  the  right  of 
way,  still  that  does  not  entitle  the  plaintiff  to  recover,  and 
under  such  circumstances,  if  you  so  find,  your  verdict  should 
be  for  defendant."  Of  the  declarations  of  law  as  asked  by 
the  defendant  the  court  refused  Nos.  1,  2,  3,  and  4.  and 
gave  Nos.  5  and  6,  and  to  the  action  of  the  court  in  refusing 
instructions  Nos.  1,2,3,  and  4  as  asked  by  the  defendant, 
the  defendant  at  the  time  excepted,  and  saved  its  exception. 
The  court  rendered  a  verdict  in  favor  of  the  plaintiff  for  the 
sum  of  $50,  and  rendered  judgment  upon  motion  of  plaintiff 
for  $100  double  damages. 

1.  The  only  damage  which  the  plaintiff  offered  to  prove,  or 
which  the  evidence  tended  to  prove,  was  that  resulting  from 
the  incursion  of  stock  upon  his  cornfield  on  or  about  the 
15th  of  October,   1896,  and  the  estimate  of  the    ^..^  ^ 

'  '  Instructions. 

witnesses  seems  to  have  been  confined  to  the 
damages  done  by  the  cattle  that  entered  through  the  culvert. 
The  evidence  tended  to  prove  that  the  amount  of  that  dam- 
age was  $50,  and  the  fact  that  the  court  so  found  affords  no 
ground  for  assuming  that  the  court  included  in  its  assess- 
ment any  damage  for  injury  to  the  crop  by  hogs  at  other 
times,  or  from  hogs  which  may  have  entered  the  field  in  the 
manner  hypothetically  stated  in  defendant's  instructions 
numbered  5  and  6,  or  for  the  value  of  corn  eaten  by  plaintiff's 
own  hogs  turned  into  the  field  after  the  damage  complained 
of  and  proven  had  been  effected;  and  this  is  all  that  is  nee- 
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Hence  the  court  committed  no  error  in  refusing  defendant's 
instruction  No.  4 . 

4.  Defendant's  final  contention  is  that  "railroad  companies 
are  not  required  to  fence  their  tracks  against  hogs  in  counties 
where  swine  are  restrained  from  running  at  large."     It  is 

possible  that  the  circuit  court  may  have  refused 


^St'^i'%^      defendant's  instructions  2  and  3,  in  which  this 

proposition  is  asserted,  for  the  reason  that  there 
was  not  sufficient  evidence  on  which  to  predicate  the  theory 
of  those  instructions,  and  that  the  merits  of  the  case  are  not 
affected  by  the  ruling  of  the  court  thereon.  But»  as  this 
question  was  fairly  and  squarely  raised  in  the  case  of  Darby 
against  the  defendant  (infra)  y  submitted  and  considered  in 
connection  with  this  case,  in  which  the  same  argument  is 
made  in  support  of  the  proposition,  and  the  conclusion 
reached  thereupon  is  common  to  both,  it  is  perhaps  as  well 
that  that  conclusion  be  announced  here,  which  is  that  this 
contention  must  be  ruled  against  the  defendant  on  the  author- 
ity of  the  following  cases :  Stanley  v.  Railway  Co.,  84  Mo. 
625;  Morrow  v.  Railway  Co.,  17  Mo.  App.  103;  Boyle  v. 
Railway  Co.,  21  Mo.  App.  416;  Cole  v.  Railway  Co.,  47 
Mo.  App.  624.  The  judgment  of  the  circuit  court  is  affirmed. 
All  concur. 


NOTBS. 

Injuries  to  Animals  Unlawfully  at  Large — Failure  to  Fence  Track. 
— A  railroad  company  is  liable  for  injuries  to  stock  inflicted  by  its 
trains,  although  the  animals  were  at  large  in  violation  of  statute,  if 
they  got  upon  the  track  through  the  company's  failure  to  comply  with 
the  statute  requiring  the  track  to  be  fenced.  Wabash  R.  Co.  v,  Per- 
bex,  57  111.  App.  62;  Cairo,  etc.,  R.  Co.  v,  Woosley,  85  111.  370 ;  Krebs 
V.  Minneapolis  &  St.  L,.  R.  Co.  (Iowa),  20  Am.  &  Eng.  R.  Cas.  478; 
I^ee  V.  Minneapolis  &  St.  L#.  R.  Co.  (Iowa),  20  Am.  &  Eng.  R.  Cas. 
476 ;  Fernew  v.  Dubuque  &  S.  W.  R.  Co.,  22  Iowa  528 ;  Fritz  v,  Mil- 
waukee, etc.,  R.  Co.,  34  Iowa  338;  Spence  v,  Chicago,  etc.,  R.  Co., 
25  Iowa  139 ;  Stewart  v.  Chicago,  etc.,  R.  Co.,  27  Iowa  282 ;  Atchison, 
T.  &  S.  F.  R.  Co.  V,  Riggs  (Kan.),  15  Am.  &  Eng.  R.  Cas.  531 ;  Mor- 
row V.  Missouri  Pac.  R.  Co.,  17  Mo.  App.  103;  Moore  v.  Missouri 
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Pac.  R.  Co.  (Mo.)»  3  West.  Rep.  755 ;  Owens  v.  Hannibal  &  St.  J. 
R.  Co.,  58  Mo.  387 ;  Mumpower  v.  Hannibal,  etc.,  R.  Co.,  59  Mo.  245  ; 
Schwartz  v,  Hannibal  &  St.  J.  R.  Co.,  58  Mo.  207 ;  Burlington,  etc., 
R.  Co.  V.  Webb,  18  Neb.  215,  53  Am.  Rep.  809 ;  Burlington,  etc.,  R. 
Co.  V,  Franzen,  15  Neb.  365;  Burlington,  etc.,  R.  Co.  v,  Brinkman, 
14  Neb.  70, 11  Am.  &  Eng.  R.  Cas.  438 ;  Roberts  v.  Richmond  &  D. 
R.  Co.,  20  Am.  &  Eng.  R.  Cas.  473,  88  N.  Car.  560. 

In  Ohio  &  M.  R.  Co.  v.  Jones,  63  111.  472,  7  Am.  Ry.  Rep.  477,  it  was 
held  that  the  Illinois  act  of  1867  "to  prevent  domestic  animals  from 
running  at  large  in  certain  counties"  is  not  so  far  inconsistent  with 
and  repugnant  to  the  general  railroad  law,  requiring  railroad  com- 
panies to  fence  their  roads,  as  by  necessary  implication  to  repeal  the 
latter ;  and  where  animals  escape  from  their  inclosure  within  such 
counties,  without  the  fault  or  knowledge  of  the  owner,  and  stray 
upon  a  railroad  track  at  a  point  where  the  company  have  failed  to 
comply  with  the  law  requiring  them  to  fence,  and  are  killed  by  col- 
lision with  trains,  the  company  are  responsible. 

Under  section  1289,  Iowa  Code,  a  railroad  company  was  liable  for 
swine  killed  on  its  track  while  running  at  large  at  a  point  where  the 
company  had  a  right  to  fence  its  road  and  had  not  provided  a  suffi- 
cient fence,  without  proof  of  negligence  on  the  part  of  the  company, 
although  such  swine  were  running  at  large  contrary  to  law.  I^e  v, 
Minneapolis  &  St.  Ir.  Ry.  Co.  (Iowa) ,  20  Am.  &  Eng.  R.  Cas.  476. 

The  owner  of  a  horse  which  is  killed  on  the  ground  of  another, 
where  it  is  at  large  in  the  night-time,  in  violation  of  the  night  herd 
law,  by  a  railroad  train,  without  fault  or  negligence  of  the  railroad 
company,  at  a  point  where  it  had  a  right  to  fence,  but  did  not,  may 
recover  therefor  in  an  action  against  the  company,  under  section 
1289  of  the  Code.  Krebs  v.  Minneapolis  &  St.  I^.  Ry.  Co.  (Iowa),  20 
Am.  &  Eng.  R.  Cas.  478. 

In  Atchison,  etc.,  R.  R.  Co.  v,  Riggs  (Kan.),  15  Am.  &  Eng.  R.  Cas. 
531,  it  was  held  that  under  the  Railroad  Stock  L#aw  of  1874,  railroad 
companies  are  required  to  inclose  their  roads  with  a  good  and  lawful 
fence,  to  prevent  animals  from  going  upon  their  roads,  and  in  coun- 
ties where  the  herd  law  of  1872  is  in  force  cattle  are  not  allowed  to 
run  at  large.  In  a  county  where  both  of  these  laws  are  in  force,  an 
owner  of  cattle  kept  and  pastured  them  on  his  own  land,  through 
which  a  railroad  was  constructed  and  operated,  which  railroad  was 
not  inclosed  by  any  fence  separating  it  from  the  owner's  land,  and 
the  cattle  strayed  upon  the  railroad,  where  one  of  them  was  killed  by 
the  railroad  company  in  the  operation  of  its  road.  Held^  that  the 
owner  of  the  cattle  may  recover  from  the  railroad  company  for  such 
injury. 
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.  Under  the  act  of  June  20,  1867,  a  railroad  company  is  liable  for 
stock  killed  upon  its  track  while  running'  at  larg-e  in  the  night-time 
at  a  point  where  the  company  was  required  but  failed  to  fence  its 
track,  notwithstanding  stock  is  prohibited  by  statute  from  running' 
at  large  in  the  night-time.  Burlington  &  M.  R.  R.  Co.  v.  Brinckman 
(Neb.),  11  Am.  &  Eng.  R.  Cas.  438. 

But  in  Stanley  v.  Missouri  Pac.  R.  Co.,  84  Mo.  625,  29  Am.  &  Bng*. 
R.  Cas.  250,  it  was  held  that  in  a  county  where  the  law  restrain ing^ 
swine  from  running  at  large  is  in  force,  a  railroad  company  ia 
relieved  from  the  duty  of  fencing*  ag'ainst  them  merely  to  prevent 
their  getting  upon  its  track ;  but  where  its  road  passes  through*, 
along,  or  adjoining  inclosed  or  cultivated  fields  it  is  under  legal 
oblig'ation  to  erect  and  maintain  lawful  fences  on  the  sides  of  ita 
roads,  and  is  liable  in  double  damagfes  for  injury  to  swine  by  its 
eng^ines  and  cars  where  they  entered  upon  its  track  from  such  fields, 
because  of  its  failure  to  erect  and  maintain  lawful  fences  along  the 
sides  of  its  road. 

Liability  for  Killing  Stock  Escaped  through  Failure  of  Landowner 
to  Comply  with  Fence  Law.— In  Morse  v,  Boston  &  L.  R.  Co.  (N.  H.)» 
28  Atl.  Rep.  286,  it  was  held  that  under  a  statute,  the  manifest  object 
of  which  was  to  establish  the  right  and  obligations  of  tenants  of 
adjoining  occupied  closes  respecting  the  making^  and  maintaining  of 
partition  fences,  and  leaving  the  rights  of  persons  not  having-  any 
interest  in  either  of  the  adjoining  closes  to  be  defined  and  protected 
by  the  common  law,  a  railroad  company  is  not  liable  for  the  viola- 
tion by  a  landowner  of  the  statutory  duty  to  maintain  his  part  of  the 
fence  between  his  field  and  an  adjoining  pasture,  where,  because  of 
the  insufficiency  of  such  fence  an  animal  escapes  from  such  adjoin- 
ing pasture,  afterwards  comes  upon  the  right  of  way  of  the  company^ 
and  is  there  injured.  The  court  said :  ''Railroads  are  not  an  excep- 
tion to  the  rule  that  the  duty  of  fencing  against  cattle  on  adjoining 
land  is  limited  to  cattle  that  are  rightfully  there.  McDonnell  v. 
Railroad  Co.,  15  Mass.  .^64-566;  Jackson  v.  Railroad  Co.,  25  Vt.  160; 
Woolson  V.  Railroad  Co.,  19  N.  H.  267,  269,  270;  Towns  v.  Railroad 
Co.,  21  N.  H.  363 ;  Cornwall  v.  Railroad  Co..  28  N.  H.  161 ;  Chapin  v. 
Railroad  Co.,  39  N.  H.  53  ;  May  berry  v.  Railroad  Co.,  47  N.  H.  391 ; 
Giles  V.  Railroad  Co.,  55  N.  H.  552,  553,  555,  556.  Like  other  occu- 
piers and  owners  of  land,  the  defendant  is  not  liable  to  the  plaintiff 
for  not  fencing  against  his  cattle  when  they  are  roaming  across 
Glover's  field  under  such  circumstances  that  the  plaintiff  would  be 
liable  to  the  defendant  for  damage  caused  by  their  passing  from  the 
field  into  the  defendant's  road." 
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{Supreme  Judicial  Court  of  Maine f  Decj,  igoo,) 

Personal  Injuries — Negligence — Question  for  Jury. — Whether  the 
injury  received  by  plaintifiP  was  caused  by  the  negligence  of  the 
defendant,  without  fault  on  the  part  of  the  plaintiff,  is  an  issue  to  be 
submitted  to  the  jury. 

Province  of  Jury. — Where  the  evidence  is  conflicting,  and  the  jury 
find  the  issue  in  favor  of  the  plaintiff,  and  it  may  be  that  the  court 
would  have  arrived  at  a  different  conclusion,  yet  the  court  is  not  at 
liberty  to  substitute  its  judgment  for  that  of  the  jury,  which  is  the 
constitutional  tribunal  to  determine  the  facta,  there  being  no  sug* 
gestion  of  bias  or  undue  influence  on  their  part,  and  the  evidence 
being  such  that  different  minds  might  reach  different  conclusions. 

Crossings — Precedence — Stationary  Trains  and  Highway  Travel- 
ep«.* — The  rule  that  a  rapidly  moving  train  has  a  precedence  over 
the  traveler  at  a  crossing  on  the  highway  does  not  apply  to  stationary 
trains.  As  to  these,  neither  has  precedence,  but  each  should  act  with 
due  regard  to  the  other ;  the  right  of  passage  being  equal  to  each. 

(Official.) 

Motion  by  defendant  to  set  aside  verdict.     Overruled. 

Ars^ued  before  WiswEi.1.,  C.  J.,  and  Embry,  White • 
HOUSE,  Strout,  and  Pooler,  JJ. 

E.  P.  Spinney  i  for  plaintiff. 
G,  C.  Yealon,  for  defendant. 

Strout,  J.     Plaintiff  had  a  verdict  for  iniuries  sustained 
at  a  highv7ay  crossing  of  defendant  in  North      ^^^-^  ^^ 
Berwick.     We  are  asked  to  set  it  aside  as  against 
evidence. 

At  the  place  of  the  accident  there  were  six  tracks  where 
trains   were   made  up.     It  was  broad  daylight.     A   freight 

*See  generally,  nole^  12  Am.  &  Bug.  R.  Cas.,  N.  S.,  372  el  seg. 
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train  had  crossed  the  highway,  and  stopped  within  20  or  30 
feet  of  the  crossing:  on  the  northerly  track,  the  locomotive 
heading  towards  the  highway.  The  conductor  left  his  cab, 
and  went  to  the  rear  of  the  train  to  unshackle  a  car.  Plain- 
tiff was  approaching  from  the  southerly  side,  in  plain  sight 
of  the  train,  but  was  not  seen  by  the  engineer  till  his  horse's 
head  was  "right  out  by  the  forward  end  of  the  engine, "  when 
he  put  on  the  brake.  The  engineer  was  on  the  side  of  the 
engine  furthest  from  the  plaintiff  as  he  approached,  and, 
when  seen  by  him,  the  horse  must  have  been  well  over  the 
crossing. 

The  engineer  says  that  when  he  had  passed  the  crossing 
to  leave  a  car  he  stopped  the  locomotive,  and  immediately 
started  forward  towards  the  crossing.  Plaintiff  says  it 
stopped  a  minute  or  so  while  a-  car  was  unshackled,  and, 
as  he  was  about  crossing,  the  engine  started  without  warn- 
ing. The  trainmen  say  the  bell  was  rung.  The  planking  at 
the  crossing  was  17  to  19  feet  wide.  The  engineer  says  the 
engine  was  stopped  when  it  had  lapped  on  the  planking  about 
2  feet.  Plaintiff  says  it  did  not  stop  till  it  had  entirely 
passed  the  planking.  His  horse  was  not  afraid  of  locomo- 
tives. Neither  horse  nor  wagon  was  struck.  Apparently, 
the  accident  happened  by  the  horse  swerving  away  from  the 
locomotive,  beyond  the  planking,  and  the  carriage  wheel 
cramping  on  the  rail,  and  throwing  plaintiff  out.  The  horse 
and  carriage  passed  over  the  track  clear  of  the  locomotive. 
Defendant  claims  that  plaintiff  was  negligent  in  attempting 
to  cross  the  track  when  he  did ;  while  plaintiff  claims  that, 
the  locomotive  being  stationary,  he  had  a  right  to  cross,  and 
that  the  engineer  should  not  have  started  while  he  was  on, 
or  evidently  attempting  to  pass  over,  the  crossing. 

If  plaintiff  was  seen  by  the  engineer  in  his  attempt  to  cross 
(and  it  is  difficult  to  see  why  he  was  not),  and  while  the 
engine  was  stationary,  it  would  be  a  fault  to  start  it,  even  if 
the  plaintiff  was  negligent  in  making  his  attempt.  If  thus 
stationary,  it  is  claimed  plaintiff  was  justified  in  believing 
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that  it  would  not  start  while  he  was  passing,  he  being  then 
in  close  proximity  to  the  crossing. 

The  rule  that  a  rapidly  moving  train  has  precedence  at  a 
crossing,  over  the  traveler  on  a  highway,  does 


not  apply  to  stationary  trains.     As   to  these,  |5JS****"°*£aiM 
neither  has  precedence,  but  each  should  act  with  SJ^S?*^ 
due  regard  to  the  other ;  the  right  of   passage 
being  equal  to  each. 

All  these  questions  were  submitted  to  the  jury  under  in- 
structions not  excepted  to,  and  they  have  found  p,i,onim«huto» 
the  defendant  guilty   of  negligence,  and  that  '^Sf^HtSt' 
the  plaintiff  was  not  guilty.  '*^' 

It  may  be  that  the  court  would  have  arrived  at  a  different 
conclusion  if  called  upon  to  pass  upon  the  facts.  But  the 
constitutional  tribunal  for  the  determination  of  facts  having 
found  the  issues  in  favor  of  the  plaintiff,  and  „ . 

'^  FroTlnoa  of  Jury. 

there  being  no  suggestion  of  bias  or  undue  in- 
fluence on  their  part,  and  the  evidence  being  such  that  differ- 
ent minds  might  reach  different  conclusions,  we  do  not  feel 
authorized  to  disturb  the  verdict. 
Motion  overruled. 


lyAKB  Shore  &  M.  S.  Ry.  Co. 

Bhlbrt  et  aL 
{Supreme  Court  of  Ohio,  Nov,  /j,  1900,) 

Crossings — Closed  Gates  as  Warning  to  Public. — When  the  gates 
across  a  highway  at  a  railroad  ciossing  are  closed,  they  definitely 
warn  the  public  that  the  crossing,  whether  it  is  of  a  single  or  a  double 
track,  is,  for  the  time  being,  to  be  used  for  the  passage  of  trains. 

Same — Sanne — Contributory  Negligence.* — One  who,  with  knowl- 

*Buckley  v.  Flint  &  P.  M.  R.  Co.  (Mich.),  15  Am.  &  Bng^.  R.  Gas., 
N.  S.,  1,  and  note,  6  etseq. 

As  to  ri(2^ht  to  rely  on  open  grates,  see  Fennel  v,  Harris  (Penn.)« 
9  Am.  &  Eng.  R.  Cas.,  N.  S.,  709,  and  foot-note. 
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» 
edge  of  such  warning,  passes  a  closed  gate  and  takes  a  position 

apon  the  crossing,  is  guilty  of  negligence,  which  will  prevent  a 

recovery  for  injuries  he  may  receive  from  a  passing  train. 

(Syllabus  by  the  Court.) 

Ekror  by  defendants  to  Cuyahoga  county  circuit  court. 
Reversed, 

As  administrator  of  Christian  Holz,  deceased,  Ehlert 
brought  suit  in  the  court  of  common  pleas  against  the  Cleve- 
land, Cincinnati,  Chicago  &  St.  lyouis  Railway  Company  and 
oaMBtetMi.         ^^^  Lake  Shore  &  Michigan  Southern  Railway 

Company,  to  recover  damages  sustained  by  the 
next  of  kin  of  his  intestate,  who,  it  was  alleged,  was  fatally 
injured  at  a  street  crossing  in  Cleveland  by  a  train  of  the 
former  company,  which  was  negligently  run  on  a  track  owned 
by  the  latter  company,  upon  which  the  warning  gates  were 
negligenily  constructed  and  operated.  It  is  alleged  in  the 
petition  that  when  Holz  approached  the  crossing  the  gate 
over  the  street  was  down  for  the  passage  of  a  west-bound 
train  upon  the  north  track,  the  gate  covering  the  carriageway 
of  the  street,  but  not  the  sidewalk;  that  Holz  took  a  position 
inside  the  gate,  and  within  three  feet  of  the  south  fail  of  the 
south  track,  awaiting  the  passage  of  said  train,  and  while 
so  standing  was  struck  by  the  engine  of  a  train  which  was 
passing  eastwardly  on  the  south  track  at  a  high  rate  of  speed ; 
that  neither  the  gateman,  who  was  present,  nor  any  other 
employee  of  either  company,  warned  Holz  of  the  approach  of 
said  east-bound  train,  although  it  was  then  due.  It  is  al- 
leged that  there  was  negligence  in  running  the  train  at  a  high 
rate  of  speed  without  l^ignals,  and  "in  not  maintaining  at  said 
crossing  a  sufficient  obstruction  to  the  passage  of  people  on 
the  sidewalk,  and  in  not  giving  notice  of  the  approach  of  said 
train."  Demurrers  to  the  petition  were  overruled,  and  the 
companies  answered  separately,  each  denying  the  charge  of 
negligence  against  it,  and  alleging  that  the  death  of  Holz  was 
due  to  his  own  negligence.  The  evidence  offered  by  the  plain- 
tiff on  the  trial  tended  to  support  the  allegations  of  the  peti- 
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tion.  It  showed  that  the  gates  on  either  side  of  the  double 
track  were  down;  that  the  deceased  passed  one  of  them,  and 
was  standing  by  the  nearer  track,  awaiting  the  passage  of  a 
train  upon  the  other,  and  was  struck  by  an  engine  passing 
upon  the  track  by  which  he  was  standing.  The  defendants 
requested  the  court  to  give  the  following  instruction,  which 
was  refused :  '*When  the  gate  at  a  railway  crossing  is  down, 
persons  using  the  highways  cannot,  in  the  exercise  of  ordi- 
nary care,  go  within  the  gate  or  between  the  gate  and  the 
tracks,  except  at  their  own  risk  of  injury;  and  if  you  find 
the  deceased  saw  the  gate  was  down  as  he  approached  the 
crossing,  and  passed  by  the  gate  and  between  it  and 
the  track,  he  did  so  at  his  own  peril  of  being  struck 
by  a  train  upon  the  other  track/'  The  jury  returned 
a  general  verdict  for  the  plaintiff,  and  answers  to  the 
following  questions  submitted  to  them:  *'Did  the  deceased 
know  there  was  no  arm  across  the  sidewalk  as  he  approached 
the  gates,  and  before  he  stopped  to  permit  the  freight  to 
pass?  Answer.  Yes.* '  *'Did  the  deceased  see  the  gates  were 
down,  as  he  approached  the  crossing?  Answer.  Yes."  ''Did 
the  deceased  pass  the  gates,  and  go  nearer  to  the  track  than 
the  gates?  Answer.  Yes."  The  defendants  filed  motions 
for  judgments  on  the  special  findings,  which  were  overruled. 
They  also  filed  motions  for  a  new  trial,  which  were  overruled. 
A  judgment  was  then  entered  on  the  general  verdict,  and 
that  judgment  was  affirmed  by  the  circuit  court.  By  petition 
and  cross  petition  a  reversal  of  said  judgments  is  sought. 

Dickey y  Brewer  &  McGowan^  for  plaintiffs  in  error. 

John  M,  Weld  and  For  an  ^  McTighe  &  Baker  ^  for  defend- 
ant in  error. 

E.  A.  Foote  and  John  T,  Dye^  for  defendant  in  error  Cleve- 
land, C,  C.  &  St.  L.  R.  Co. 

Shauck,  C.  J.  (after  stating  the  facts).  The  rule  by 
which  the  liability  of  the  companies  should  be  determined  is 
a  corollary  from  that  defined  in  Railway  Co.  v.  Schneider, 
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45  Ohio  St.  678,  17  N.  E.  321.  That  case  related  to  a  fatal 
oioMinKs-oioMd  ^°i^ry  received  at  a  grade  crossing,  and  the 
t^lSffJ^"™*"'  deceased  was  held  not  to  have  been  guilty  of 

contributory  negligence,  because  **an  open  gate, 
with  a  gateman  in  charge,  is  notice  of  a  clear  track  and  safe 
crossing;  and,  in  the  absence  of  other  circumstances,  when 
the  gates  are  open  and  the  gateman  present,  it  is  not  negli- 
gence in  the  persons  approaching    *    *    ♦    to  pass  on  to 
the  track,  through  the  open  gates,  without  stopping  to  lis- 
ten."    The  company  was  held  liable  because  it  had  not 
closed  the  gates,  and  thus  given  to  persons    approaching 
the  crossing  the  warning  of  danger  for  which   the  gates 
were    an    obvious    preparation,    and    upon    which    it  had 
authorized    the    public    to    rely.     In  the  present  case,   as 
the   petition  admits,  the  testimony    shows,    and    the  jury 
specially  found,  the  gates   were  closed,   and  the  deceased 
had  knowledge  of  that  fact  when  he  went  upon  the  crossing. 
The  rules  by  which  liability  is  determined  are  to  be  applied 
impartially,  and  there  is  manifest  error  in  the  judgments  of 
the  courts  below.     In  such  circumstances  the  company  can- 
not be  held  liable  because  it  does  not  give  the  warning  which 
its  obvious  preparation  authorizes  the  public  to  expect,  and 
liable  as  well  although  it  gives  the  warning.    The  allegation 
of  the  petition  that  the  company  was  negligent  "in  not  main- 
taining at  said  crossing  a  sufficient  obstruction  to  the  passage 
of  people  on  the  sidewalk"  indicates  a  misconception  of  its 
duties.     It  is  not  required  to  interpose  such  obstacles  as  will 
make  it  impossible  for  persons  to  go  upon  the  crossing.    Its 
duty  is  to  give  the  warning  which  it  has  authorized  them  ta 
expect.     The  allegation  that  *' the  gate  was  lowered  across 
said  street  for  the  passage  of  a  long  freight  train  on  the  north 
track,   which   said  freight  train  was  then  and  there   in  the 
process  of  passing  from  east  to  west  on  said  north  track," 
indicates  a  misconception  of  the  significance  of  closed  gates. 
They  signify  that  the  space  between  them,  whether  occupied 
by  a  single  or  a  double  track,  is  for  the  time  being  to  be  used 
exclusively  for  the  passage  of  trains.     It  would  not  be  practi*^ 
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cable  to  give  separate  warnings  for  each  track,  nor  is  there  any 
necessity  for  such  warning.  The  conclusion  reached  in  Rail- 
way Co.  V.  Schneider,  supra,  was  justified  by  the  object  of 
diminishing  the  frequency  of  collisions  at  grade  crossings. 
That  object  will  be  promoted  by  requiring  persons  approach- 
ing such  crossings  to  heed  the  warning  when  it  is  given. 
That  there  can  be  no  recovery  upon  such  facts  as  are  here 
presented  has  been  decided  in  numerous  well- 


considered  cases.     Among  them  are  Buckley  v,     opntribatory 
Railroad  Co.,  119  Mich.  583,  78  N.    W.    655; 
Douglas  z;.  Railway  Co.,  100  Wis.  405,  76 N.W.  356;  Cleary 
V.  Railroad  Co.,  140  Pa.  St.  19,  21  Atl.  242  ;  Granger  v.  Rail- 
road Co.,  146  Mass.  276,  15  N.  B.  619;  Marden  v.  Same, 
159  Mass.  393,  34  N.  E.  404. 

The  demurrers  to  the  petition  should  have  been  sustained. 
The  requested  instruction  should  have  been  given.  Upon 
the  facts  specially  found,  there  should  have  been  judgment 
for  the  defendants  below  notwithstanding  the  general  verdict. 
Judgments  of  the  circuit  and  common  pleas  courts  reversed, 
and  judgment  for  plaintiffs  in  error. 


Bolin 

V. 

Chicago,  St.  P.,  M.  &  O.  Ry.  Co. 

(Supreme  Court  of  Wisconsin,  Dec.  7,  igoo,) 

Personal  Injuries — Negligence  and  Contributory  Negligence.* — In 
an  action  to  recover  damafifes  claimed  to  have  been  caused  by  action- 
able negligence  of  the  defendant,  contributory  negligence  of  the 
plaintiff,  however  alight,  precludes  his  recovering  damages,  not- 
withstanding negligence  of  the  defendant,  however  great,  contributed 
thereto. 

*See  extensive  note,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  366  et  seq. 
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Same — Gross  Negligence — Definition.* — If  a  person  in  jure  another, 
either  actually  or  constructively  intending*  to  do  so,  the  injury  is 
not  attributable  strictly  to  negfligence,  but  to  that  degree  of  violence 
called  willful  misconduct  in  the  law;  which  this  court  has  classed  as 
gross  negligence,  though  it  has  no  element  of  inadvertence,  a 
necessary  element  of  negligence. 

Same — Same — Contributory  Negligence.f— If  an  injury  be  will- 
fully inflicted  within  the  meaning  of  the  rule  last  stated,  contribu- 
tory negligence  on  the  part  of  the  injured  person  will  not  preclude 
his  recovering  damages  therefor ;  neither  will  the  fact  that  he  was, 
at  the  instant  of  receiving  such  injury,  a  willful  trespasser  upon  the 
property  of  the  person  guilty  of  the  willful  act. 

Trespassers  on  Train — Care  Required  of  Railroad. — A  railway 
company  is  not  obliged  to  stop  its  train  before  requiring  a  willful 
trespasser  thereon  to  cease  his  unlawful  conduct. 

Requiring  Trespasser  to  Jump  from  Moving  Train — Personal 
Injuries — Willfulness. — If  a  railway  train  be  not  going  at  a  danger- 
ous rate  of  speed  for  a  trespasser  thereon  to  ^eave  it,  having  regard 
to  existing  circumstances  and  the  general  custom  of  persons  of  his 
class  in  respect  to  boarding  and  leaving  such  trains  while  moving, 
and  he  cease  the  trespass  by  jumping  from  the  train  pursuant  to  the 
command  of  a  trainman  unaccompanied  by  any  act  of  such  trainman 
reasonably  calculated  to  cause  such  trespasser  to  lose  his  self-control, 
the  circumstances  will  not  tend  to  show  intent  on  the  part  of  such 
trainman  to  commit  a  willful  injury. 

Same— Same — Same. — It  is  not  sufficient  to  warrant  a  reasonable 
inference  of  that  intent  necessary  to  a  willful  injury  to  show  that 
the  alleged  guilty  party  ought  reasonably  to  have  anticipated  that 
such  fi  result  was  merely  within  reasonable  probabilities,  else  mere 
want  of  ordinary  care  would  have  that  effect.  To  warrant  such 
inference  the  circumstances  must  be  such  that  a  man  of  ordinary 
intelligence  would  expect  such  an  injury  to  occur. 

Same— Same — Same.^ — If  a  trainman  command  a  willful  tres- 
passer, riding  on  the  bumpers  of  a  freight  train  moving  at  the  rate 
of  four  or  five  miles  an  hour,  and  whom  such  trainman  has  reason* 
able  ground  to  believe  is  skilled  in  jumping  on  and  off  trains  under  the 
existing  circumstances,  no  means  reasonably  calculated  to  cause  such 

*See  Ullrich  v,  Cleveland,  etc.,  Ry.  Co.  (Ind.),  13  Am.  ft  Bug.  R. 
Cas.,  N.  S.,  783,  SLnd/ooi-noie, 

fSee  Jackson  v,  St.  I^uis  8.  W.  Ry.  Co.  (Lra.),  18  Am.  A  Kng.  R. 
Cas.,  N.  S.,  444,  and  foot-note ;  St.  Louis  ft  8.  F.  R.  Co.  v,  Kilpat- 
rick  (Ark.),  17  Am.  ft  Eng.  R.  Cas.,  N.  8.,  212,  ^nA  foot-note . 

tSee  notes  at  end  of  case. 


Am  A  Engr  TRBSPASSBRS  737 

RCas 

Bolin  V,  ChicsLgOf  etc.,  Ry.  Co 

trespasser  to  lose  his  self-control  bein^r  used  to  enforce  the  command,, 
an  intention  to  injure  such  trespasser,  necessary  to  a  willful  injury, 
cannot  reasonably  be  inferred  therefrom. 
(Syllabus  by  the  Judge.) 

Appbal  by  plaintiff  from  Ban  Claire  county  circuit  court. 
Affirmed, 

Action  to  recover  damages  for  the  death  of  Christ  Peterson, 
alleged  to  have  been  caused  by  the  wrongful  conduct  of  the 
servants  of  the  defendant  in  charge  of  one  of  its  trains,  for 
which  conduct  it    was  claimed  defendant  was    ^    ^  ^  ^ 

Otts«  Stated. 

liable.  The  deceased  and  his  brother  started 
from  a  place  called  Poxboro  to  beat  their  way  on  trains  to 
their  homes  near  Black  River  Palls,  Wis.,  a  distance  of  sev- 
eral hundred  miles.  After  journeying  about  five  days,  riding 
sometimes  on  one  train  and  sometimes  on  another,  as  they 
could  secure  an  opportunity,  and  without  paying  any  railroad 
fare,  on  some  occasions  riding  by  permission  of  the  trainmen 
and  on  others  secreting  themselves  upon  the  train,  they  ar- 
rived at  the  station  of  Chippewa  Palls.  Prom  there  they 
went  to  Bau  Claire  on  a  street  car.  On  the  night  of  Decem- 
ber 10th,  with  other  persons  to  the  number  of  about  ten,  who 
were  in  the  same  business  of  beating  their  way  upon  railroad 
trains,  they  boarded  an  east-bound  passenger  train  at  the 

• 

Ban  Claire  station,  each  of  such  persons  secreting  himself 
on  the  train  as  best  he  could,  the  deceased  and  his  brother 
locating  themselves  on  the  front  end  of  a  mail  car.  At  Rose- 
dale  station,  some  distance  east  of  Bau  Claire,  they  were  all 
compelled  to  leave  the  train.  Prom  there  the  deceased  and 
his  brother  walked  on  the  track  to  Augusta,  a  station  further 
east,  at  which  place  they  boarded  a  freight  car  in  which  there 
were  other  persons  who  were  beating  their  way.  It  was  a 
stock  car  and  the  men  all  went  inside.  When  the  train  ar- 
rived at  Pairchild,  the  car  occupied  as  aforesaid  was  set  out 
on  a  side  track,  whereupon  the  deceased  and  his  brother  and 
their  associates  left  the  car.  The  two  Petersons,  with  one 
or  more  of  the  others  mentioned,  then  went  upon  the  depot 
19  (N  S)  A  &  K  R  Cas— 47 
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platform  and  waited  for  an  opportunity  to  as^ain  board  the 
train  when  it  was  made  up  and  ready  to  proceed  east.  While 
on  the  platform  one  of  the  men  who  accompanied  the  Peter- 
son boys  suggested  that  they  should  not  all  keep  together^ 
whereupon  the  Petersons  went  by  themselves.  They  stepped 
down  upon  the  ground  upon  the  right-hand  side  of  the  train, 
and,  just  before  or  as  it  started  to  move  east,  they  boarded 
it  by  taking  hold  of  the  grab  irons  that  were  on  the  ends  of 
the  cars  and  climbing  up  onto  the  bumpers,  one  securing  a 
place  on  each  car.  When  the  train  had  proceeded  a  short 
distance  and  had  not  yet  left  the  depot  platform,  the  con- 
ductor walked  along  on  the  ground  on  the  left-hand  side  of 
the  train  for  the  purpose  of  discovering  and  ridding  his  train 
of  trespassers.  The  train  was  then  moving  about  four  miles 
an  hour.  He  discovered  the  Peterson  boys  located  as  afore- 
said and  commanded  them  in  a  sharp  tone  of  voice  and  with 
some  profane  language,  swinging  his  lantern  between  the 
cars  at  the  same  time,  to  jump  off  the  train.  They  obeyed 
tbe  command.  The  deceased  went  out  on  the  grab  irons  first 
and  jumped  for  the  platform,  and  his  brother  followed.  As 
the  deceased  struck  the  platform  he  slipped,  or  in  some  man- 
ner lost  control  of  himself,  and  fell  under  the  wheels  of  the 
nioving  car,  and  was  so  badly  injured  that  he  died  a  few  dasrs 
afterwards.  Some  of  the  persons  who  were  associated  with 
the  Peterson  boys  in  the  stock  car  had  secreted  themselves  on 
the  train  before  such  boys  were  compelled  to  leave  it,  two  of 
such  persons  being  on  the  bumpers  of  the  front  end  of  the  car 
forward  of  the  Peterson  boys.  They  observed  the  conductor 
or  brakeman  looking  for  trespassers  and  jumped  of  the  train 
just  before  the  Peterson  boys  left  it.  One  of  them  testified  on 
the  trial,  saying  that  the  train  was  going  three  or  four  miles 
an  hour,  or  four  or  five  miles  an  hour,  and  that,  after  they 
were  compelled  to  leave  the  train,  and  as  they  were  running 
along  the  side  watching  for  an  opportunity  to  get  on  again, 
they  saw  the  Peterson  boys  jump  off.  A  short  time  after  the 
accident  happened  the  survivor  of  the  Peterson  boys  made  a 
statement  of  the  circumstances  of  the  injury  to  his  brother, 
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to  be  taken  down  in  writing:.  Such  statement  was  to  the 
effect  that  while  they  were  on  the  bumpers  of  the  train  it 
started ;  that  it  bad  s^one  only  a  few  rods  when  they  were 
commanded  to  s^et  off  the  train,  the  man  saying,  '*Get  off 
boys,  God  damn  you,  hurry  up  and  get  off."  There  was 
other  evidence  substantially  all  to  the  effect  that  the  speed  of 
the  train  when  the  Peterson  boys  jumped  off  was  not  more 
than  four  or  five  miles  an  hour,  or  such  that  a  person  could 
walk  and  keep  up  with  it.  There  was  undisputed  evidence 
that  the  class  of  men  who  beat  their  way  on  railroad  trains 
customarily  jump  on  and  off  trains  when  they  are  moving  at 
a  greater  speed  than  four  miles  an  hour;  that  when  a  train 
is  going  at  such  greater  speed  it  is  common  for  such  class  of 
men  to  get  upon  the  bumpers  of  the  cars,  catch  onto  the  truss 
rods,  crawl  upon  the  truck  beams  and  secrete  themselves  on 
the  trains  in  other  ways;  that  when  such  men  are  discovered, 
they  will,  unless  permitted  to  ride,  customarily  drop  or  jump 
off  the  train. 

The  jury  rendered  a  special  verdict  substantially  as  fol- 
lows: 

(1)  The  conductor  ordered  the  deceased  and  his  brother  to 
leave  the  train,  striking  at  them  with  the  lantern  which  he 
carried  in  his  hand. 

(2)  The  conductor  ordered  the  deceased  and  his  brother 
from  the  train,  accompanying  the  order  with  an  oath. 

(3)  Because  of  the  position  the  conductor  was  in  when  he 
ordered  the  deceased  off  the  cars,  the  manner  in  which  he 
was  dressed,  the  fact  that  he  had  a  lantern  in  his  hands,  the 
distance  from  him  to  the  deceased,  the  words  used  by  him, 
and  all  the  circumstances,  the  deceased  jumped  from  the  car 
because  of  a  reasonable  apprehension  of  immediate  physical 
force  being  used  to  eject  him,  the  violently  threatened  force 
being  sufficient  to  impress  a  reasonable  person  with  the 
belief  that  there  was  imminent  danger  of  its  being  em- 
ployed. 

(4)  The  circumstances  existing  at  the  time  the  deceased 
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was  compelled  to  leave  the  train  were  such  as  to  imperil  his 
personal  safety. 

(5)  The  train  was  moving  at  the  rate  of  three  or  four 
miles  an  hour. 

(6)  The  conductor  exercised  his  authority  of  removing: 
passengers  from  the  train  in  an  unreasonable,  imprudent  and 
improper  manner,  and  without  proper  regard  to  the  safety  of 
the  deceased. 

(7)  The  act  of  the  conductor  was  the  proximate  cause  of 
the  injury  to  the  deceased. 

(8)  The  conductor  was  guilty  of  reckless  or  wanton  con- 
duct in  compelling  the  deceased  to  leave  the  car  under  the 
circumstances. 

(9)  Such  reckless  or  wanton  conduct  was  the  proximate 
cause  of  the  injury. 

(10)  The  conductor,  under  the  circumstances,  ought 
reasonably  to  have  anticipated  that  his  conduct  would  cause 
an  injury  to  the  Peterson  boy. 

(11)  The  Peterson  boy  was  not  guilty  of  any  want  of  ordi- 
nary care  which  contributed  directly  to  the  accident. 

( 12 )  *  'We  assess  the  damages  recoverable  for  the  benefit  of 
the  estate  at  $5,000." 

Upon  motion  of  defendant  the  verdict  was  amended  by 
striking  out  the  affirmative  answer  to  the  eighth  question, 
substituting  a  negative  answer  therefor,  and  upon  the  ver- 
dict so  amended  the  defendant  moved  the  court  for  judg- 
ment. The  motion  was  granted  and  judgment  was  entered 
accordingly,  from  which  plaintiff  appealed. 

IV.  H.  Frawley  (  W.  F,  Bailey ^  of  counsel),  for  appellant. 

H,  H.  Hay  den  and  Pierce  Butler  (Thomas  Wilson^  of 
counsel),  for  respondent. 

Marshai<i<,  J.  (after  stating  the  facts).  The  reasons 
urged  by  counsel  for  appellant  for  a  reversal  of  the  judg- 
ment appealed  from  may  properly  be  reduced  to  the  fol- 
lo.wing :  Plaintiff's  cause  of  action  depended  upon  whether  the 
defendant's  conductor  was  guilty  of  gross  negligence  as  found 
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by  the  jury  in  answer  to  the  eighth  question.  With  that 
fact  established,  the  right  to  recover  was  complete  regardless 
of  whether  plaintiff  was  or  was  not  guilty  of  contributory 
negligence.  Evidence  was  produced  permitting  of  a  reason- 
able inference  in  accordance  with  the  answer  to  such  eighth 
question,  so  that  it  was  error  on  the  part  of  the  trial  court  to 
treat  such  answer  as  erroneous  and  give  judgment  for  de- 
fendant upon  the  ground  that  there  was  no  evidence  that 
brought  the  fact  so  found  within  reasonable  probabilities. 

The  idea  plainly  contended  for,  in  the  first  proposition 
mentioned,  is  that,  if  a  person  be  injured  by  the  concurrence 
of  two  proximate  causes,  one  want  of  ordinary  care  on  the 
part  of  such  person  and  one  gross  negligence 
on  the  part  of  another,  legal  damages  result.  jSSS^JiSi- 
To  support  that  theory  the  learned  counsel  has  ffiS^^nr 
drawn  liberally  from  the  adjudications  of  other 
courts,  many  of  which  have  either  followed  fully  or  in  part 
the  doctrine  of  comparative  negligence,  which  finds  its  most 
significant  source  in  Davies  v,  Mann,  10  Mees.  &  W.  546, 
and  has  referred  to  adjudications  of  this  court,  which  are 
made  to  appear  consistent  with  such  foreign  adjudications. 
The  doctrine  referred  to,  so  far  as  it  permits  a  recovery  of 
damages  as  the  result  of  a  negligent  act  to  turn  on  a  com- 
parison of  the  negligence  of  the  plaintiff  with  the  negligence 
of  the  defendant,  however  great  the  latter  may  be,  within 
the  boundaries  of  negligence  strictly  so  called,  and  however 
slight  the  former  may  be  if  it  only  pass  the  boundaries  of 
want  of  ordinary  care,  is  not  now  and  never  has  been  a  part 
of  the  law  of  this  state,  though  it  is  true  there  are  many  ex- 
pressions here  and  there,  in  opinions  in  cases  decided,  where 
the  term  *' negligence"  has  been  used  as  descriptive  of 
wrongful  conduct  Ithat  was  beyond  the  scope  of  the  term 
'* negligence"  as  it  is  ordinarily  understood,  which  have 
led  to  some  misunderstanding  as  to  what  the  law  really 
is.  Some  of  such  cases  have,  by  the  learned  counsel  for 
appellant,  been  brought  significantly  to  our  attention. 

It  seems  necessary  at  this  time  to  take  a  general  view  of 
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the  decisions  of  this  court  in  respect  to  counsel's  contention 
that  g:ross  negligence  permits  a  recovery  of  damages  result- 
ing therefrom  notwithstanding  contributory  negligence  of 
the  sufferer.  By  doing  so  we  shall,  we  venture  to  say,  make 
it  clearly  appear  that  any  degree  of  negligence,  strictly  so 
called, — wrongful  conduct  which  springs  from  inadvertence 
to  any  extent,  whether  of  an  active  or  passive  character, — 
does  not  preclude  the  successful  interposition  of  contributory 
negligence  as  a  defense ;  while  willful  misconduct,  so  con- 
curring, does  have  that  effect,  such  willful  wrong  being  what 
is  sometimes  referred  to  as  willful,  malicious  or  wanton, 
evincing  intention  to  do  an  injury  to  another, — wrongful 
conduct  which  renders  the  guilty  party  properly  liable  to  a 
claim  for  punitary  damages  and  which  does  not  fall  within 
the  scope  of  the  term  * 'negligence,"  though  the  term  ''gross 
negligence"  has  been  so  extended  by  this  court  and  some 
others  as  to  include  it. 

In  Stucke  v.  Railroad  Co.,  9  Wis.  202,  the  earliest  case  in 
this  court  where  the  subject  under  discussion  was  treated  to 
such  an  extent  as  to  influence  the  subsequent  judicial  history 
of  the  state,  the  rule  above  indicated  was  not  stated  suffi- 
ciently strong  to  fully  satisfy  what  has  been  said,  though 
the  facts  of  the  case  fully  warranted  it.  A  locomotive 
engineer  caused  his  engine  to  collide  with  a  cow  oh  the  rail* 
way  track  and  kill  her,  under  such  circumstances  as  to 
clearly  indicate  an  intention  to  produce  that  result.  It 
was  not  an  act  of  negligence,  but  a  willful  act,  as 
that  term  is  ordinarily  used  in  the  law,  indicating 
intention.  There  was  no  reasonable  ground  to  say  that 
the  engineer's  act  was  characterized  by  any  element  of  inad- 
vertence. The  court,  in  discussing  his  conduct,  called  it 
''gross  negligence,"  but  demonstrated  what  was  meant 
thereby  by  quoting  with  approval  I^ord  Dsnman,  C.  J.,  in 
I,ynch  V.  Nurdin,  1  Adol.  &  E.  (N.  S.)  28  (41  E.  C.  I,. 
422),  to  the  effect  that  the  boundary  line  between  willful 
mischief  and  gross  negligence  is  so  hard  to  trace  that  it  can- 
not be  discovered  with  judicial  certainty.     "The  law  blends 


Am  &  Eng  TRBSPASSBRS  743 

RCas 

Bolin  V,  Chicagro,  etc.,  Ry.  Co 

one  into  the  other  and  considers  that  gross  negligence  indi- 
cates, to  some  extent,  malice."  That  was  followed  in 
another  paragraph  by  a  general  observation  as  to  the  law 
which  did  not  accurately  measure  the  facts  of  the  case,  nor 
come  up  to  the  standard  of  wrongful  conduct  which  lyORD 
Dbnman  placed  within  the  scope  of  the  term  ''gross  negli- 
gence" which  is  necessary  to  preclude  the  defense  of  contrib- 
utory negligence.  Such  general  observation,  if  it  did  not 
clearly  enter  the  domain  of  comparative  negligence,  came 
dangerously  near  its  boundaries.  We  refer  to  the  following: 
''Where  the  facts  show  such  degree  of  rashness  or  malicious- 
ness on  the  part  of  the  servants  of  the  company  as  to  evince 
a  total  want  of  care  for  the  safety  of  the  cattle  or  willingness 
to  destroy  them  [there  is  no  trouble  up  to  that  point],  though 
such  destruction  may  not  have  been  intentional  [there  is  the 
difficulty,  if  the  word  "intentional"  be  understood  in  any 
other  sense  than  premeditated  design],  we  think  it  is  no 
departure  from  justice  or  principle  to  hold  the  company 
responsible  unless  it  appears  that  the  plaintiff  was  equally 
negligent."  However,  that  the  court  did  not  decide  that 
negligence,  strictly  so  called, — even  gipss  negligence,  except 
as  that  term  was  extended  to  include  wrongful  acts  not 
characterized  by  any  degree  of  mere  inadvertence, — precludes 
the  defense  of  contributory  negligence,  was  demonstrated  by 
many  decisions  thereafter  rendered,  in  some  of  which  the 
learned  chief  justice  who  wrote  the  opinion  participated  and 
pronounced  the  judgment  of  the  court,  and  in  none  of  which 
was  it  found  necessary  to  even  criticise  the  Stucke  Case. 

In  Potter  v.  Railroad  Co.,  21  Wis.  377,  an  instruction 
given  to  the  jury  by  the  trial  court,  to  the  effect  that  if  the 
plaintiff  was  guilty  of  slight  want  of  ordinary  care  (the  word 
"negligence"  was  used,  but  in  subsequent  cases  corrected), 
contributing  to  his  injury,  he  can  nevertheless  recover  if  the 
defendant  was  guilty  of  gross  negligence  which  was  also  a 
contributing  cause,  was  condemned,  the  court  announcing 
the  true  rule  of  law  to  be  that  negligence  (meaning  want  of 
ordinary  care),  however  slight,  contributing  to  the  injury, 
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prevents  a  recovery  therefor.  The  language  of  Judge 
DowNBR  in  the  Potter  Case  was  quoted  with  approval  in 
Cunningham  v.  Lyness,  22  Wis.  236,  with  the  remark  that, 
"Substantially  the  same  principle  has  been  decided  by  the 
court  in  many  cases,  that  a  party  cannot  recover  for  an  injury 
of  which  his  own  negligence  was  in  whole  or  in  part  the 
proximate  cause."  To  that  all  previous  cases  on  the  sub- 
ject were  cited,  commencing  with  the  Stucke  Case. 

In  Ward  v.  Railway  Co.,  29  Wis.  144,  opinion  written  by 
Dixon,  C.  J.,  the  Potter  Case  was  again  referred  to  with 
approval,  this  language  being  used:  "The  law  does  not 
attempt  to  measure  how  little  or  how  greatly  the  plaintiff 
may  have  fallen  short  of  using  ordinary  care,  but  any  failure 
in  this  respect,  or  slight  want  of  such  care  contributing 
directly  to  the  injury,  will  forbid  a  recovery." 

Potter  V,  Railroad  Co.  was  again  referred  to  in  McCandless 
V.  Railroad  Co.,  45  Wis.  366,  accompanied  by  language 
unmistakably  indicating  a  judicial  view  that  wrongful  con- 
duct exceeding  mere  negligence  in  any  of  its  degrees  as  ordi- 
narily understood,  that  is,  as  characterized  by  inadvertence, 
is  essential  to  prevent  the  defense  of  contributory  negligence 
being  effective.  The  position  of  the  court  as  thus  maintained 
can  be  most  quickly  and  definitely  stated  by  quoting  from  the 
opinion  written  by  Mr.  Justice  Tayi^dr,  as  follows :  "This 
court  has  held  that  slight  negligence  or  slight  want  of  ordi- 
nary care  on  the  part  of  the  plaintiff,  which  contributed 
directly  to  the  jury  complained  of,  would  defeat  an  action 
even  when  the  negligence  of  the  defendant  was  gross.  Pot- 
ter V.  Railroad  Co.,  21  Wis.  372;  Cunningham  v,  Lyness, 
22  Wis.  245.  *  *  *  There  was  no  evidence  to  go  to  the 
jury  upon  the  question  of  whether  the  injury  was  produced  by 
the  willful  or  malicious  act  of  the  servants  of  the  defendant, 
and  we  think  that  nothing  short  of  that  would  have  justified 
a  verdict  in  favor  of  the  plaintiff." 

The  doctrine  firmly  established  by  the  foregoing  was  so 
emphasized  in  Randall  v.  Telegraph  Co.,  54  Wis.  140,  11  N. 
W.  419,  that   no  room  was  left  to  misunderstand  the  pur- 
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port  of  our  judicial  history  up  to  that  time  or  opportunity 
for  departing  therefrom  in  the  future,  consistent  with  a  famil- 
iarity with  such  history,  without  evincing:  an  intention  to 
adopt,  to  some  degree  at  least,  the  doctrine  of  comparative 
negligence.  In  discussing  instructions  given  by  the  trial 
court  which  followed  the  lines  of  the  most  extreme  notions 
of  comparative  negligence,  Mr.  Justice  Taylor,  speaking 
for  the  court,  said:  ''Such  a  rule  of  weighing  comparative 
negligence  of  the  parties  has  never  been  adopted  in  this  state. 
The  rule  in  this  state  is  that  slight  want  of  ordinary  care 
which  contributes  to  the  injury  will  defeat  the  plaintiff's 
action,  no  matter  how  gross  the  negligence  on  the  part  of  the 
•defendant,  unless  such  negligence  be  so  gross  that  the  court 
and  jury  may  infer  that  the  act  of  the  defendant  was  mali  - 
cious,"  citing  all  the  cases  heretofore  referred  to,  commenc- 
ing with  Potter  v.  Railroad  Co.  It  is  significant  that  some 
years  later  Mr.  Justice  Taylor,  in  Schilling  v.  Railway 
Co.,  71  Wis.  255,  261,  37  N.  W.  414,  40  N.  W.  616,  prob- 
ably without  intending  to  be  inconsistent  with  the  established 
doctrine  of  the  court  as  by  himself  distinctly  stated  in  the 
two  opinions  to  which  we  have  referred,  dissented  from  the 
decision  there  rendered,  upon  the  theory,  as  we  read  his 
opinion,  of  comparative  negligence.  He  assumed  that  mere 
negligence  of  the  defendant  of  a  high  degree — conduct  short 
of  such  as  imports  an  intention  to  injure — will  preclude  the 
successful  interposition  of  the  defense  of  contributory  neg- 
ligence. He  referred  to  the  conduct  of  the  defendant  as  gross 
negligence  sometimes,  and  as  negligence  at  others,  but  there 
was  no  evidence  in  the  case,  as  the  court,  we  must  assume, 
decided,  indicating  a  willful  injury  even  to  the  extent  of  a 
conscious  disregard  of  whether  the  injury  which  in  fact  took 
place  was  produced  by  his  conduct. 

In  Schoenfeld  v.  Railway  Co.,  74  Wis.  433,  43  N.  W.  162, 
it  is  said  that,  "The  law  has  grown  to  be  elementary  that 
any  negligence  of  the  plaintiff,  however  slight,  that  contrib- 
uted to  the  injury  complained  of,  precludes  his  recovery." 
That  was  followed  by  language  for  the  first  time,  so  far  as  we 
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have  discovered  in  any  opinion  of  the  court,  giving  color  to- 
the  idea  that  gross  negligence  of  the  defendant,  as  the 
term  is  ordinarily  understood,  that  is,  having  regard  to 
the  essential  element  of  inadvertence,  though  of  a  high 
degree,  will  not  shield  the  wrongdoer  from  the  effects 
of  his  victim's  contributory  negligence.  This  is  the  lan- 
guage: *'The  learned  counsel  of  the  appellant  contends 
that  inasmuch  as  the  defendant  was  guilty  of  gross  neg- 
ligence that  caused  the  injury,  the  principle  does  not 
obtain.  But  neither  the  facts  in  evidence  nor  the  finding 
of  the  jury  made  the  defendant  guilty  of  gross  negligence.  It 
was  mere  negligence  and  not  willful  or  gross  that  the  jury 
found  against  the  defendant.  The  authorities  cited  to  this 
point  are  therefore  inapplicable."  When  rightly  understood 
it  is  clear  that  the  word  "gross"  as  there  used  referred  to  the 
willful  misconduct  which  was  said  in  previous  decisions  to 
indicate  intent.  Mr.  Justicb  Orton  used  the  terms  "will- 
ful" and  "gross"  in  close  connection,  the  latter  being  really 
used  as  explanatory  of  the  former.  Of  that  there  can  be  no- 
doubt,  since  Potter  v.  Railroad  Co.,  and  the  other  cases  ta 
which  we  have  referred,  were  cited  with  approval,  where  it 
was  distinctly  stated  that  gross  negligence,  using  the  term  as 
indicating  inadvertence,  does  not  permit  a  recovery  for  an 
injury  caused  proximately  thereby  in  the  face  of  contributory 
negligence  of  the  injured  person  contributing  thereto. 

Valin  V.  Railroad  Co.,  82  Wis.  1,  51  N.  W.  1084,  is  recog- 
nized as  out  of  harmony  with  previous  decisions  of  this  court. 
It  was  there  said  that  negligence  less  than  gross  will  permit  a. 

recovery  even  though  the  injured  party  be  guilty 
SSSSKoiT"  ^^  contributory  negligence.  The  term  "negli- 
gence," by  itself,  was  evidently  used  as  extend- 
ing to  the  boundaries  of  inadvertence,  and  the  term  "gross," 
in  connection  with  the  term  "negligence,"  as  indicating 
wrongful  conduct  of  a  still  higher  degree.  The  departure 
which  the  opinion  indicates  from  the  law  as  previously 
declared  was  corrected  in  Lockwood  v.  Railway  Co.,  92  Wis. 
97,  65  N.  W.  866.     Though  it  was  there  said,  in  effect,  that 
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contributory  negligence  of  the  plaintiff  will  not  militate 
against  his  right  to  recover  as  against  gross  negligence  of 
the  defendant,  it  was  plainly  indicated  that  the  latter  term 
was  used  as  descriptive  of  conduct  evincing  willfulness,  as 
the  word  is  used  in  the  law,  as  synonymous  with  intention, 
either  premeditated  or  its  equivalent,  as  regards  legal  liability 
for  damages.  The  present  Chief  Justice  there  said,  in  effect » 
that  inadvertence,  in  some  degree,  is  the  distinguishing  char- 
acteristic of  negligence,  while  misconduct  of  a  more  repre- 
hensible character,  characterized  by  rashness,  wantonness 
and  recklessness  of  a  person  as  regards  the  personal  safety 
of  another,  has  been  designated  by  this  court  as  gross  neg  - 
ligence.  The  purpose  of  the  opinion  was  to  correct  Valin 
V,  Railroad  Co.,  and  to  pronounce  the  law  as  in  Potter  v. 
Railroad  Co.,  to  which  we  have  referred,  such  case  being 
cited  as  the  ground-work  of  the  decision.  The  term  '*rash- 
ness,  wantonness  and  recklessness"  was  used  as  synon- 
ymous with  ''willful  or  malicious*'  in  Randall  v^ 
Telegraph  Co.  and  in  McCandless  v.  Railroad  Co.^ 
''willfully,  maliciously  or  intentionally"  in  I^ynch  v. 
Railroad  Co.,  84  Wis.  348,  54  N.  W.  610,  "willful  or 
gross"  in  Schoenfeld  v.  Railway  Co.,  and  similar  ex- 
pressions. It  is  perhaps  unfortunate  that  so  many  dif- 
ferent expressions  have  been  indulged  in  to  express  the 
idea  of  willful  as  regards  the  result  caused, — conduct  indicat- 
ing a  sufficient  degree  of  intent,  at  least,  to  be  inconsistent 
with  inadvertence,  the  distinguishing  characteristic  of  negli- 
gence, strictly  so  called.  The  difficulty,  if  there  be  one,  has 
grown  out  of  extending  the  term  "negligence"  in  connection 
with  the  term  "gross"  so  as  to  cover  wrongful  conduct  distinct 
from  negligence,  strictly  so  called,  by  including  in  it  an 
element  of  advertence  instead  of  inadvertence.  "Willful," 
in  legal  parlance,  means  intentional,  though  not  necessarily 
that  express  intent  characterized  by  premeditated  design. 

That  the  language  in  I^ockwood  v.  Railway  Co.  was  in- 
tended as  indicated,  is  fairly  demonstrated  by  the  following, 
used  by  the  same  writer  in  Lynch  v.  Railroad  Co.,  supra,  in 
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part  heretofore  referred  to :  **  There  is  no  sufficient  evidence 
in  the  record  to  sustain  the  finding  that  the  engineer  was 
guilty  of  gross  negligence.  In  fact  the  jury  expressly  excul- 
pated him  from  willfully,  maliciously  or  intentionally  injur- 
ing either  of  the  horses."  To  the  same  effect  is  Schug  v. 
Railway  Co.,  102  Wis.  515,  78  N.  W.  1090,  where  it  was 
said  that  gross  negligence  that  cannot  be  defended  against  by 
contributory  negligence  is  that  rashness  or  wantonness  which 
evinces  a  total  disregard  for  the  safety  of  persons  or  property 
and  is  but  little  less  than  intentional  wrong.  Also,  White  v. 
Railway  Co.,  102  Wis.  489,  496,  78  N.  W.  585,  where  it  was 
said  that  in  all  cases  where  the  recovery  is  based  on  negli- 
gence the  plaintiff's  conduct  must  be  free  from  contributory 
negligence  however  slight,  if  the  defendant's  negligence  is 
short  of  that  which  may  be  justly  called  willful.  See,  also, 
Duame  v.  Railway  Co.,  72  Wis.  523,  40  N.  W.  394;  Penn- 
sylvania Co.  V,  Sinclair,  62  Ind.  301. 

There  are  other  cases  that  might  be  referred  to  bearing  on 
the  subject  discussed,  but  it  is  believed  there  are  none  that 
would  furnish  additional  light  or  vary  the  conclusion  to  which 
those  we  have  mentioned,  unerringly  point.  There  has  been 
substantial  harmony  in  the  adjudications  of  this  court  from 
the  first,  leaving  out  Valin  v.  Railroad  Co.  and  I^ittle  v.  Rail- 
way Co. ,  88  Wis.  402,  60  N.  W.  705.  In  the  latter  case  there 
was  a  plain  departure  from  the  position  of  the  court  up  to  the 
time  of  the  Valin  Case,  on  the  doctrine  of  comparative  negli- 
gence. That  occurred  by  following  such  case.  With  the 
exceptions  noted  such  doctrine  has  not  found  any  place  in 
our  jurisprudence,  though  in  some  jurisdictions  it  has  become 
firmly  intrenched;  and  in  one,  after  becoming  so  intrenched, 
the  mischief  of  it  was  avoided  by  a  legislative  return  to  sound 
principles.  The  first  departure  here  was  corrected  in  Lock- 
wood  V.  Railway  Co.,  as  we  have  seen.  The  second  depart- 
ure was  corrected  in  Johnson  v.  Railway  Co.,  91  Wis.  233, 
64  N.  W.  755. 

Want  of  ordinary  care  upon  the  part  of  an  injured  person, 
however  slight,  precludes  recovering  compensation  for  his 
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injury  from  another  who  contributed  thereto  by  his  negligence » 
however  great,  but  not  if  so  contributed  to  by 


willful  misconduct  evincing  intention  to  produce  oS3^^^ 
it,  so  far,  at  least,  as  to  indicate  conscious  dis- 
regard of  whether  the  injury  occur  or  not,  with  knowledge 
that  such  a  result  will  probably  take  place,  which  this  court 
has  brought  under  the  head  of  the  highest  degree  of  negli- 
gence, calling  it  gross  negligence.  Circumstances  rendering 
a  claim  for  punitory  damages,  as  against  the  immediate 
wrongdoer,  are  really  necessary  in  order  to  render  contribu- 
tory negligence  of  the  injured  party  immaterial* 

In  the  light  of  the  foregoing,  was  contributory  negligence 
material  in  this  case?  Counsel  for  both  sides  concede  that 
such  was  not  the  situation  unless  the  misconduct  of  the  train- 
man was  of  that  degree  necessary  to  render  the  fact  that  the 
deceased  was  a  willful  trespasser  immaterial,  that  is,  unless 
his  conduct  was  such  as  to  evince  an  intention  to  injure  the 
deceased,  or  such  an  utter  disregard  of  the  consequences  of 
his  act  as  to  indicate  that  willingness  to  injure  him  which  is 
equivalent,  in  respect  to  legal  damages,  to  intent  to  produce 
the  result.  That  is  unquestionably  the  law  as  it  has  been 
stated  by  this  court,  and  most  recently  in  Schug  v.  Railway 
Co.,  102  Wis.  515,  78  N.  W.  1090.  It  is  so  laid  down  by 
standard  text  writers,  as,  for  example :  ''If  a  railroad  com- 
pany willfully  injure  a  trespasser,  it  will  be  liable  even  though 
he  may  be  guilty  of  contributory  negligence.  In  some  juris* 
dictions  'gross  negligence'  is  used."  Klliott>  R.  R.  §  1254. 
"A  railroad  owes  trespassers  no  contract  duty.  Indeed,  as 
already  stated,  the  general  rule  is  that  it  owes  them  no  duty 
except  not  to  willfully  injure  them ;  and  this  applies  to  those 
who  are  attempting  to  steal  a  ride  or  otherwise  trespass  upon 
the  company's  cars."  Id.  §  1255.  "A  trespasser  on  a  rail- 
road train  may  recover  for  a  willful  injury  inflicted  upon  him 
by  the  trainmen  in  the  performance  of  their  master's  duty." 
Suth.  Dam.  64. 

So  it  follows  that  whether  the  defense  of  contributory  negli- 
gence and  the  finding  of  the  jury  in  that  regard  were  material, 
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as  well  as  the  rig:ht  of  plaintiff  to  recover  independent  of  it, 

turns  on  whether  we  can  say  that  the  trial  conrt 
ISJr**"*"      erred  in  holding  that,  looking  at  the  evidence  in 

the  most  favorable  light  for  the  plaintiff  that 
reason  will  permit,  and  giving  to  him  the  benefit  of  the  most 
favorable  inferences  it  will  reasonably  bear,  it  does  not  indi- 
cate that  the  defendant's  conductor  was  guilty  of  willfully 
injuring  the  deceased.  It  seems  that  such  question  must  be 
answered  in  the  negative.  There  is  no  reasonable  ground  for 
saying  that  the  conductor  knew  or  ought  to  have  known  that  a 
personal  injury  to  the  deceased  would  probably  occur  by  his 
obeying  the  command  to  leave  his  position  on  the  bumper  of 
the  car  and  cease  his  unlawful  act  of  trespassing  upon  the 
defendant's  property.  The  conductor  supposed,  and  had 
a  right  to  suppose,  under  the  circumstances,  that  the  deceased 
was  a  man  of  experience  in  jumping  on  and  off  trains  when 
they  were  moving  at  a  speed  of  more  than  four  miles  an  hour ; 
that  he  belonged  to  a  class  that  were  accustomed  to  such  con- 
duct, and  without  putting  themselves  in  any  serious  danger 
of  receiving  personal  injuries.  The  evidence  is  all  one  way 
to  that  effect.  The  train  was  going  at  no  greater  speed  than 
a  man  can  walk.  It  was  still  at  the  depot  platform  which 
the  deceased  left  but  a  moment  before  he  was  injured  to  secure 
his  place  between  the  cars.  He  had  the  same  means  of  safely 
leaving  the  train  that  he  had  in  boarding  it,  save  that  it  had 
in  the  meantime  commenced  to  move  slowly.  Others  of  his 
class  and  with  whom  he  had  been  associated  were  at  that 
very  time  seeking  to  evade  the  vigilance  of  the  trainmen  and 
to  board  the  train  by  seeking  a  position  similar  to  that  occu- 
pied by  the  deceased.  He  was  not  physically  coerced.  His 
ability,  mentally  and  physically,  to  care  for  himself  was  not 
reasonably  impaired  by  anything  which  the  conductor  did. 
The  circumstances  were  very  unlike  those  in  Stone  v.  Rail- 
way Co.,  88  Wis.  98,  59  N.  W.  457.  That  did  not  turn  on 
the  mere  fact  that  the  train  was  in  motion,  but  the  fact  that 
it  was  going  at  a  dangerous  rate  of  speed,  some  eight  miles 
an  hour ;  and  the  further  fact  that  the  injured  person  was  not 
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ti  professional  trespasser  upon  railway  trains,  but  was  one 
who  appears  to  have  boarded  the  train  to  ride  as  a  passenger, 
-supposing  that  he  would  be  permitted  to  do  so,  and  in  that 
view  took  his  place  in  the  caboose.  Nor  is  the  case  like  Car- 
ter V.  Railroad  Co.,  98  Ind.  552,  where  a  trespasser  was 
pushed  o£F  the  front  end  of  a  switch  engine  while  it  was  in 
rapid  motion,  and  in  such  a  way  that  he  was  unable  to  exer- 
cise judgment  in  making  the  movement,  and  was  thereby 
caught  under  the  wheels  of  the  engine  and  seriously  injured. 
Neither  is  it  at  all  like  Railroad  Co.  v.  Kelly,  36  Kan.  655, 14 
Pac.  172,  where  the  case  turned  on  the  dangerous  rate  of 
speed  the  train  was  moving,  some  eight  miles  an  hour ;  that 
the  injured  person  was  a  boy  and  that  he  was  compelled  to 
jump  from  the  ladder  of  a  box  car  in  the  face  of  apparent 
inlminent  danger  of  being  thrown  from  his  position.  It  is 
-just  as  much  unlike  Ansteth  v.  Railway  Co.,  145  N.  Y.  210, 
39  N.  B.  708,  where  the  injured  person  was  a  lad  10  years  of 
age  and  was  so  terrified  that  he  dropped  from  a  car  upon 
which  he  was  riding  while  in  momentary  loss  of  self-control. 
€uch  cases,  and  others  upon  which  reliance  is  placed,  are 
•quite  distinguishable,  and  have  been  distinguished  in  adju- 
dications  by  other  courts,  from  cases  like  this,  two  elements 
of  distinction  being  referred  to  as  of  controlling  significance : 
The  speed  of  the  train,  and  the  inability  of  the  injured  party, 
by  reason  of  the  wrongful  conduct  of  another,  to  use  his 
judgment  and  control  his  movements.  Mugford  v.  Railroad 
Co.,  173  Mass.  10,  52  N.  K.  1078;  Planz  v.  Railroad  Co., 
157  Mass.  377,  32  N.  K.  356,  17  L.  R.  A.  835.  Those  cases 
are  in  harmony  with  the  cases  upon  which  counsel  for  appel- 
lant mainly  rely,  so  far  as  the  latter  do  not  enter  the  domain 
of  comparative  negligence.  They  hold,  and  rightly,  in  our 
judgment,  that  there  is  no  actionable  wrong,  if  wrong  at  all, 
in  insisting  upon  a  person  who  is  a  willful  trespasser  upon  a 
railway  train  ceasing  his  unlawful  conduct  instantly,  if  the 
train  be  not  going  at  such  a  rate  of  speed  as  to  render  that 
unreasonably  dangerous  under  the  circumstances  and  the 
trespasser  be  not  ill-used  so  as  to  cause  him  to  momentarily 
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lose  his  judgment  or  self-control.  We  perceive  no  difficulty 
in  the  rule  of  the  Massachusetts  cases  when  rightly  under- 
stood. The  Massachusetts  court  holds  as  strongly  as  any 
other  that  a  trainman  cannot,  in  the  pursuit  of  his  master's 
business,  willfully  injure  a  trespasser  on  his  train  without 
the  master  thereby  becoming  liable  for  the  resulting  damages, 
but  that  he  may  properly  command  such  a  wrongdoer  to  end 
the  trespass  at  any  time,  not  accompanying  such  command 
by  conduct  indicating  such  imminent  danger  of  its  being  so 
enforced  as  to  produce  involuntary  compliance  therewith. 
If  the  command  be  obeyed  and  an  injury  to  the  trespasser 
result,  the  previous  command  will  not  evidence  a  willful 
injury  even  if  the  speed  of  the  train  be  such  that  to  physi* 
cally  compel  the  trespasser  to  cease  his  unlawful  conduct 
would  render  a  resulting  injury  willful  and  actionable.  The 
doctrine  seems  sound,  and  it  applies  to  this  case  so  far  as 
it  fits  the  facts.  The  respondent's  conductor  commanded 
the  deceased  to  leave  the  train.  He  did  not  touch  the 
deceased  nor  threaten  violence  to  him,  nor  do  anything 
reasonably  indicating  that  he  was  about  to  physically  com- 
pel deceased  to  cease  the  trespass  and  to  accept  imminent 
danger  of  receiving  a  personal  injury  in  doing  so. 

It  must  be  admitted  that  Johnson  v.  Railroad  Co.  (C.  C.) 
94  Fed.  473,  goes  much  further  than  the  doctrine  referred 
to.  We  do  not  deem  it  necessary  to  even  discuss  in  this 
„, case  the  extreme  views  which  United  States 

xr—pa  BSOTs  on 

JSSaSf**"^    District  Judge  Shiras  there  expressed.    The 

doctrine  that  human  life  cannot  willfully  be 
seriously  imperiled  to  prevent  or  end  a  mere  trespass  upon 
property  must  not  be  invaded  by  courts  even  to  remedy  the 
menace  and  almost  intolerable  mischief  caused  by  the  con- 
duct of  those  who  habitually  unlawfully  contend  with  rail- 
road trainmen  to  secure  transportation  upon  their  trains. 
But  the  inviolability  of  personal  security  against  willful  inju- 
ries can  be  adequately  secured  without  going  to  such  an 
unreasonable  length  as  to  hold  that  a  railway  company  can- 
not rid  its  trains  of  the  presence  of  willful  trespassers  without 
first  stopping  such  trains.    That  would,  in  effect,  deny  such 
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company  the  right  to  protect  its  trains  at  all  against  such 
lawlessness,  as  in  that  case  such  an  army  of  men  would  be 
required  to  e£Fect  that  result  as  to  render  the  conduct  of  rail- 
way business  impracticable. 

Our  statute  (section  1818,  Rev.  St.  1898)  requiring  a  train 
upon  which  a  passenger  is  riding  after  having  refused  to  pay 
his  fare,  to  be  stopped  at  a  railway  station  or  near  a  dwelling 
house  before  putting  him  oS  does  not  apply  to  such  a  case  as 
this. 

This  opinion  would  need  to  be  extended  to  a  great  length 
in  order  to  review  even  a  major  part  of  the  numerous  cases 
cited  by  the  learned  counsel  for  appellant.  While  we  cannot 
agree  with  his  concltisions,  we  are  much  indebted  to  his 
industry  and  ability  in  reaching  a  right  one.  * 

A  railway  company  may  lawfully  require  a  willful  tres- 
passer upon  one  of  its  moving  trains  to  immediately  cease 
his  unlawful  conduct,  by  such  means  as  not  to  indicate  a 
willingness  to  deprive  him  of  his  self-control  in  ^     ,_^    ^ 
leaving  the  train,  the  speed  of  such  train  not  SSSmS^JS"** 
being  so  great  that  a  personal  injury  to  him  ^pi^f^Sm^ 
should  be  expected  to  occur,  giving  due  con- 
sideration to  the  duty  of  the  trespasser  to  cease  his  lawless- 
ness by  all  reasonable  means  in  his  power  and  reasonable 
expectation  that  he  will  use  such  means  in  attempting  to 
do  it.     It  is  not  sufficient  to  indicate  an  intentional  injury 
that  the  party  causing  it  had  reasonable  ground  to  expect 
that  such  a  result  was  within  reasonable  probabilities,  other- 
wise a  violation  of  the  duty  to  exercise  ordinary 
care  would ,  of  itself,  be  sufficient  to  indicate  such    SSST*'"'*" 
an  injury.    The  danger  of  inflicting  a  personal 
injury  upon  a  person  by  the  conduct  of  another  must  be  such 
as  to  reasonably  permit  of  a  belief  that  such  other  either  con- 
templated producing  it,  or  that,  being  conscious  of  the  dan- 
ger that  it  would  occur,   imposed   that  danger  upon  such 
person  in  utter  disregard  of  the  consequences,  to  warrant  say- 
ing, reasonably,  that  the  circumstances  indicate  willfulness 

19  (n  s)  A  &  B  R  Cas— 48 
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to  perpetrate  such  injury.     Railway  Co.  v.  Miller,  149  Ind. 
490,  49  N.  E.  445. 

The  judgment  of  the  circuit  court  is  affirmed. 

NOTES. 

Trespassers— Ejection  from  Moving  Train — Liability. — See  g-encr- 
ally,  Jackson  v.  St.  Louis  S.  W.  Ry.  Co.  (La.),  18  Am.  &  Eng*.  R.  Cas., 
N.  S.,  444,  ^n^  foot-note. 

Same  —  Same  —  Willfulness  —  Negligence  Per  Se. — Removing-  a 
trespasser  from  a  railroad  train  while  it  is  moving  very  slowly,  is  not 
negligence  or  wantonness  per  se ;  and  in  cases  of  ejection  of  tres- 
passers from  trains  in  motion,  the  question  of  negligence  or  wanton- 
ness is  usually  a  question  of  fact  for  the  jury.  Southern  Kansas  R. 
Co.  V,  Sanford,  45  Kan.  372,  47  Am'.  &  Eng.  R.  Cas.  615,  25  Pac.  Rep. 
.  891. 

Same — Same— Tending  to  Show  Willfulness. — Defendant's  brake- 
man,  seeing  plaintiff  under  a  car  stealing  a  ride,  cursed  him,  threw 
a  stone  at  him  ;  and  plaintiff's  foot  was  run  over  and  crushed  while 
the  brakeman  was  pulling  him  from  under  the  car,  while  it  was 
running  at  the  rate  of  six  or  eight  miles  an  hour.  Held,  that  such 
facts  tended  to  show  that  the  injury  was  the  result  of  willfulness  on 
the  part  of  the  brakeman.  Illinois  Cent.  R.  Co.  v.  King  (111.),  13 
Am.  Sl  Eng.  R.  Cas.,  N.  S.,  829. 

Liability  for  Injury  to  Trespasser  Ordered  from  Moving  Car. — 
Plaintiff,  a  boy  XX%  years  old,  was  ''stealing  a  ride"  upon  defend- 
ant's freight  car ;  and,  while  the  speed  was  from  four  to  eight  miles 
an  hour,  and  increasing,  was  ordered  to  get  off  by  a  brakeman. 
Plaintiff,  after  looking  for  a  safe  place  to  alight,  jumped  off,  and 
slipped  under  the  car,  which  cut  off  both  his  legs.  Heldy  that  a 
verdict  was  properly  directed  for  defendant.  Mugford  v.  Boston  dt 
M.  R.  R.  (Mass.),  16  Am.  &  Eng.  R.  Cas.,  N.  S.,  684,  VLud  foot-note. 

Violent  Ejection  of  Trespasser  from  Moving  Train  After  Bel nfi^ 
Repeatedly  Ordered  Off— Verdict  Directed  for  Defendant.— Plain- 
tiff, according  to  his  testimony,  after  having  been  properly  ordered 
from  defendant's  train  several  times  by  a  brakeman,  attempted  to 
board  another  car  in  order  to  steal  a  ride,  and  was  discovered  by  the 
same  brakeman,  who  compelled  him  by  personal  violence  to  drop 
from  the  car  ladder  to  the  ground  while  the  train  was  moving 
rapidly,  and  possibly  at  a  speed  of  from  15  to  20  miles  an  hour ;  and 
plaintiff  was  severely  injured  by  the  fall.  Held,  that  the  railroad 
was  entitled,  at  the  close  of  plaintiff's  testimony,  to  have  a  verdict 
directed  in  its  favor.  Johnson  v.  Chicago,  etc.,  Ry.  Co.,  15  Am.  A 
Eng.  R.  Cas.,  N.  S.,  683,  dnid  foot-note. 
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Hodges  et  al. 

V. 

KiMBAi«i«  et  aL 

{.Circuit  Couft  of  Appeals^  Fourth  Circuity  Nov.  Sy  igoo.) 

Direction  of  Verdict.— Under  the  rule  of  the  federal  courts,  where 
a  trial  judg^e  is  satisfied,  that,  upon  all  the  facts  in  evidence,  the 
plaintiff  is  not  entitled  to  recover,  it  is  his  duty,  before  the  case  goes 
to  the  jury,  to  direct  a  verdict  for  defendant. 

Injury  to  Servant — Inspection  of  Cars — Burden  of  Proof.* — In  an 
action  to  recover  damages  for  the  death  of  an  employee  of  a  railroad 
company,  plaintiff  proceeded  on  the  ground  that  it  was  the  duty  of 
the  company  to  prove  frequent  inspection  of  cars  to  rebut  a  presump- 
tion of  negligence  arising  from  the  fact  that  cars  were  defective. 
Held^  that  the  case  was  governed  by  the  rule  requiring  the  party 
alleging  negligence  to  prove  it,  and  the  burden  was  on  the  plaintiff  to 
show  such  alleged  negligence,  and  that  it  was  the  cause  of  the  injury. 

Same — Same — Evidence. — In  an  action  for  injury  to  defendant's 
brakeman  from  a  defective  car,  where  it  is  shown  that  defendant's 
rules  for  the  inspection  of  cars  were  sufficient,  defendant  cannot  be 
held  liable  for  the  injury  on  the  mere  assumption  that  such  rules 
were  not  complied  with. 

Coupling  Cars — Assumption  of  Risk.f — A  brakeman  engaged  in 
coupling  cars,  with  knowledge  that  he  may  have  to  handle  the  cars 
of  other  companies,  and  that  the  bumpers  of  such  cars  do  not  always 
match  with  those  of  his  employer's  cars,  assumes  the  ordinary  risks 
from  coupling  cars  differing  from  each  other  in  this  respect. 

Same — Disregard  of  Rules — Contributory  Negligence.} — When  the 
defendant's  conductor  ordered  deceased,  a  brakeman,  to  cut  off  brakes 
at  rear  end  of  cars,  telling  him  another  brakeman  would  make  the 
required  coupling  and,  not  regarding  such  orders,  deceased  gave  sig- 
nal to  slack  back  and  attempted  to  make  coupling  himself,  by  hand, 

*See  Ketterman  v.  Dry  Fork  R.  Co.,  ante^  445,  khA  foot-note ^  446. 

fSee  note^  8  Am.  &  Kng.  R.  Cas.,  N.  S.,  559.  And  see  generally, 
notCy  11  Id,  866  et  seq, 

{Shorter  v.  Southern  Ry.  Co.  (Ala.),  18  Am.  &  Bng.  R.  Cas.,  N. 
S.,  761,  ^n&  foot-note. 


756  MA.STER  AND  SKRVANIT  Vol 

(NS) 

Hodg^es  V,  Kimball 

when  a  rule  of  the  company  required  coupling  to  be  made  only  with 
sticks,  keld^  these  facts  showed  lack  of  care  and  disregard  of 
rules  on  part  of  deceased  which  contributed  to  his  death  and,  there- 
fore, no  recovery  could  be  had. 

Error  by  plaintiff  to  the  circuit  court  of  the  United 
States  for  the  Western  district  of  Virginia.     Affirmed, 

Robert  Burrow  (Isaac  Harr  and  Burrow  Bros.^  on  the 
brief),  for  plaintiffs  in  error. 

R,  M,  Page  (Jos,  /.  Dot  an  ^  Fulkerson^  Page  &  Hurt^  on 
the  brief),  for  defendants  in  error. 

Before  Gopp  and  Simonton,  Circuit  Judges,  and  Purnbi,i«. 
District  Judge. 

PuRNBi.1.,  District  Judge.  Plaintiffs*  intestate  lost  his  life 
on  March  30,  1895,  in  the  nighttime.  The  accident  occurred 
on  the  Maritime  spur  track  of  the  Thacker  coal  mines,  near 
Thacker  station,  at  a  point  where  coal  is  loaded  into  the  cars 
of  the  Norfolk  &  Western  Railroad  by  dumping  the  coal  from 
tipples.  This  method  of  loading  coal  is  necessarily  a  dirty, 
grimy  operation,  and  the  air  at  such  points  in  the  coal  region 
«-    -^*  ^         's  filled  with  coal  dust,  which  settles  over  all 

0ba4  Steteo* 

objects.  A  locomotive  with  one  coal  car  at* 
tached  was  being  backed  up  the  spur  track  to  be  coupled  to 
eighteen  cars  loaded  with  coal,  standing  on  the  track,  coupled 
together.  The  conductor  directed  I<u8k,  the  decedent,  a 
brakeman  who  had  been  in  the  service  of  the  defendants  for 
some  months,  to  let  off  the  brakes  on  the  rear  end  of  the 
cut  of  cars  standing  on  the  track,  informing  him  that  Brake - 
man  Hazelett  would  make  the  coupling  between  the  car  at- 
tached to  the  engine  and  the  standing  cars.  Notwithstanding 
this  direction,  I<usk  gave  the  signal  to  slack  back,  and  under- 
took to  couple  the  cars,  he  being  on  the  fireman's  side  of  the 
train.  In  his  attempt  to  make  the  coupling  it  is  probable 
that  his  head  was  caught  between  a  nut  on  the  end  of  a  truss 
rod  on  the  end  of  one  car  and  the  bumper  on  the  other  car, 
and  he  received  injuries — the  right  temple  being  crushed  in — 


^^^^^«  tf  A8TKS  AN1>  dBKV ANT  7  57 

RCaa 

Hodges  V.  Kimball 

from  which  he  died  in  a  short  time.  There  was  a  curve  at 
the  point  where  the  coupling  was  attempted  to  be  made,  Lusk 
going  between  the  cars  from  the  outside  of  the  curve.  A 
bumper  was  missing  from  the  end  of  one  of  the  cars  between 
which  he  entered.  The  bumper  was  missing  from  the  side 
of  the  car  on  the  inside  of  the  curve,  the  side  opposite  that 
upon  which  he  entered.  The  car  in  question  had  been  in- 
spected at  Valleycrossing,  a  station  of  defendant's  in  Ohio, 
on  the  26th  day  of  February,  1895,  and  was  found  to  need 
some  draft-timber  bolts,  and  held  for  those  repairs,  which 
were  duly  made.  It  was  at  the  same  time  carded  because  of 
a  cracked  wrought  drawbar,  one  split  side  sill  at  end,  and 
one  cracked  end  sill.  The  defects  for  which  it  was  carded 
were  not  such  as  to  cause  it  to  be  put  out  of  service;  but, 
Valleycrossing  being  a  point  for  the  interchange  of  cars  with 
other  roads,  the  carding  of  the  defects  was  to  protect  the  re- 
ceiving company  in  the  event  that  the  parts  that  were  cracked 
gave  out;  in  other  words,  to  show  the  actual  physical  condi- 
tion of  the  cars  when  delivered.  The  drawbar  bolts  were 
repaired,  and  the  N.  &  W.  car  No.  5,347  left  Valleycrossing 
March  11,  1895.  The  car  passed  through  Elenova,  a  divi- 
sional point  of  defendant's  road,  on  March  12,  1895.  The 
whereabouts  of  the  car  was  not  shown  from  that  date  until 
the  date  of  the  accident.  The  defendants  provided  for  a  reg- 
ular system  of  inspections  at  divisional  points,  and  inspec- 
tions by  conductors  and  brakemen  when  trains  stopped  for 
water  or  for  other  trains.  It  does  not  appear  when  or  from 
what  cause  the  bumper  became  missing.  It  was  in  evidence 
that  the  bumpers  of  the  two  cars  that  were  being  coupled 
were  not  similarly  spaced  on  the  cars,  and  thus  did  not  meet 
each  other  evenly;  and  a  witness  testified  that  he  was  present 
when  a  test  was  being  made  by  bringing  the  same  two  cars 
together  at  the  point  of  the  accident  10  days  thereafter,  and 
that  the  bumpers  passed  each  other.  A  rule  of  the  defend- 
ant's required  the  use  of  coupling  sticks  by  brakemen.  Such 
stick  was  issued  to  decedent.  There  was  also  testimony  that 
the  proper  position  in  making  the  coupling  was  for  the  brake- 
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man  to  stoop  so  as  to  bring  his  head  below  the  end  sills  of 
the  cars.  The  N.  &  W.  car  No.  5,347  was  a  coal  gondola. 
The  weather  at  the  time  was  snowy  and  rainy.  The  bumper, 
or  dead  wood,  was  of  cast  iron. 

Pour  charges  of  negligence  are  made,  as  follows:  In  pro- 
viding a  car  with  an  impaired,  rotten,  and  defective  dead- 
wood  or  bumper;  in  failing  to  provide  sufficient  deadwood 
or  bumpers  on  one  side  of  one  of  the  cars ;  in  that  the  end 
sills  of  the  car  to  which  said  bumpers  had  been  attached  were 
old,  rotten,  split,  and  otherwise  defective,  by  reason  whereof 
the  bumpers  and  handholds  which  had  been  thereto  attached 
had  fallen  off  and  become  so  loose  as  to  be  unfit  for  the  pur- 
poses for  which  they  were  made ;  and  in  that  the  dead  blocks 
or  bumpers  on  said  cars  were  so  inappropriately  placed  as 
they  would  not  meet  and  strike  each  other  in  such  a  way  as 
to  prevent  the  cars  from  going  together.     After  all  the  testi- 
mony had  been  heard,  upon  motion  of  defendant's  counsel 
the  triaj  judge  held  plaintiff  was  not  entitled  to  recover,  and 
instructed  the  jury  to  find  for  defendant.     Plaintiff  excepted 
to  the  ruling  of  the  court.     A  verdict  was  returned  in  accord- 
ance with  the  instruction  of  the  court,  and  judgment  ren- 
dered thereon.    This  is  the  only  exception  in  the  record,  for 
which  plaintiff  assigns  nine  reasons  for  error.     The  first  is 
that  there  was  sufficient  evidence  to  warrant  a  verdict  for 
plaintiff;  second,  because  the  evidence  did  not  warrant  the 
trial  judge  in  reaching  the  conclusion  that  defendant  had 
exempted  itself  from  liability  by  sufficient  and  proper  inspec-« 
tions  of  the  defective  car  which  caused  the  injury  to  plaintiff's 
intestate;  third,  because  the  conclusion  of  the  trial  judge 
that  there  had  been  sufficient  and  proper  inspections  of  the 
defective  car  ignored  the  theory  of  plaintiff  that  the  inspec- 
tions of  the  car  were  carelessly  and  negligently  performed 
by  defendant ;  fourth,  because  the  action  of  the  trial  judge 
ignores  the  theory  of  the  plaintiff  that  the  defects  in  the  car 
which  caused  the  death  of  plaintiff's  intestate  are  shown  to 
have  existed  for  such  length  of  time  prior  to  the  accident  as 
that  defendant  is  chargeable  with  knowledge  of  the  same; 
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fifth,  because  the  conclusion  of  the  trial  judjjfe  that  the  inspec- 
tions of  the  defective  car  causing  the  accident  were  sufficient 
in  number,  time,  and  character  was  based  solely  on  the  evi- 
dence of  one  witness,  and  ig^nores  other  and  more  reliable 
testimony  to  the  contrary ;  sixth,  because  the  conclusion  of 
the  trial  judge  that  an  inspection  on  March  12th,  before  the 
killing  on  March  30th,  was  all  that  could  be  reasonably 
required  of  defendant,  ignored  a  rule  of  defendant  which 
required  conductors  to  *'see  that  the  couplings  and  brakes 
of  the  cars  of  their  trains  are  in  good  order  before  starting," 
and  the  duty  of  inspecting  the  defective  car  at  Thacker  before 
being  coupled  to  the  balance  of  the  train  was  on  the  con- 
ductor, and,  if  inspection  had  been  made,  the  defect  would 
have  been  discovered  in  time  to  prevent  the  killing  of  plain- 
tiff's  intestate ;  seventh,  because  the  question  of  sufficiency 
and  frequency  of  inspections  of  the  defective  car  should  have 
been  submitted  to  the  jury;  eighth,  because  there  was 
material  evidence  which  tended  to  establish  the  negligence 
alleged  in  each  count  of  plaintiff's  declaration  and  amended 
declaration,  and  it  was,  therefore,  error  to  withdraw  the 
consideration  of  the  case  from  the  jury;  and,  ninth,  be- 
cause it  was  error  to  hold  that  it  was  not  negligence  in  a 
railroad  company  to  have  cars  of  its  own  with  bumpers  or 
dead  blocks  of  unequal  height,  or  so  placed  that  they  would 
pass,  instead  of  meeting  and  striking  each  other. 

The  argument  was  almost  exclusively  of  the  facts,  and  it  is  a 
source  of  regret  that  plaintiff's  counsel  have  not  favored  this 
court  with  a  statement  from  their  standpoint.  A  clear  state- 
ment of  facts  by  both  parties  assist  the  court  in  arriving  at 
a  fair  summary.  When  all  agree  on  a  fact,  it  may  be  taken 
as  settled,  and  those  disputed  may  be  more  satisfactorily 
determined.  This  is  of  greater  importance  to  parties  and 
counsel  who,  in  a  case  like  the  one  at  bar,  seek  a  review  of 
the  testimony  and  a  new  trial  because  of  a  decision  of  the 
trial  judge  that  a  proper  case  has  not  been  made  to  entitle 
the  plaintiff  to  a  verdict.  Appellate  courts  will  not  look  into 
voluminous  records,  and  sift  from  the  chaff  of  testimony  the 
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kernels  of  evidence,  to  find  possible  theories  upon  which  a 
jury  might  have  returned  a  verdict.  There  is  a  constant 
e£fort  in  actions  for  damages,  especially  against  corporations, 
to  have  questions  of  law,  science,  and  art,  questions  which 
it  requires  years  of  training  and  experience  to  properly  solve, 
submitted  to  juries,  many  members  of  which  have  not  had 
the  opportunity  to  even  consider.  When  against  railroads, 
questions  of  civil  and  mechanical  engineering,  tests  of 
machinery,  effect  of  steam  and  complicated  appliances  of 
which  many  jurors,  called  into  the  jury  box  probably  for  the 
first  time,  in  many  cases  from  a  rural  district  where  the  hum 
of  machinery  and  the  music  of  the  looms  are  never  heard, 
are  as  uninformed  as  was  the  old  lady  who,  upon  hearing  the 
pumping  of  the  air  brake  for  the  first  time,  in  the  goodness 
of  her  heart,  imagined  and  remarked  that  the  poor  engine  was 
**so  tired." 

Trial  by  jury  of  questions  of  fact  is  the  best  method  that 
has  been  conceived  or  suggested.  It  is  the  glory  and  boast 
of  our  system  of  jurisprudence.  But  the  questions  submitted 
to  a  jury  should  be  questions  of  fact  such  as  the  jury  can 
understand.  The  courts  are  constantly  drawing  the  distinc- 
tion and  laying  down  the  rule  of  demarkation.  If  every 
question  raised  is  to  be  submitted  to  the  jury,  as  frequently 
contended  and  occasionally  decided,  the  trial  judge  becomes 
a  useless  appendage,  and  the  idea  of  selecting  these  officers 
from  a  profession  learned  in  law,  experienced  in  solving  con- 
troversies, who  have  devoted  the  best  years  of  their  life  to 
study,  and  controlling  their  natural  passions  and  prejudices 
while  serving  the  interests. of  others,  loses  its  force  and  effect. 
A  layman  could  serve  as  well.  The  trial  judges  constitute 
the  conservative  element  in  the  system,  in  whom  the  people, 
the  source  of  all  power,  have,  and  must  have,  confidence. 
Vested  with  great  powers,  appeals  and  reviews  by  higher 
courts  are  checks  and  safeguards  against  error,  mistake,  and» 
what  is  very  rare,  an  abuse  of  authority.  **Trial  by  jury,  in 
its  primary  and  usual  sense  of  the  term,  at  common  law  and 
in  the  American  constitutions,  is  not  merely  a  trial  by  a  jury 
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of  twelve  men  before  an  officer  with  authority  to  cause  them 
to  be  summoned  and  empowered  to  administer  oaths  to  them 
and  to  a  constable  in  charge ;  but  it  is  a  trial  by  a  jury  of 
twelve  men  in  the  presence  and  under  the  superintendence  of 
a  judge,  empowered  to  instruct  them  on  the  law,  and  to 
advise  them  on  the  facts,  and  (except  on  acquittal  on  a 
criminal  charge)  to  set  aside  their  verdict,  if,  in  his  opinion, 
it  is  against  the  law  or  the  evidence.  This  proposition  has 
been  so  generally  admitted  and  so  seldom  contested  that  there 
has  been  little  occasion  for  its  distinct  assertion.*'  Traction 
Co.  V.  Hof,  174  U.  S.  1,  19  Sup.  Ct.  580,  43  ly.  Ed.  873. 

The  exception  presents  the  very  important  question  when 
is  it  the  duty  of  the  trial  judge  to  direct  a  verdict,  and  the 
more  specific  question,  did  the  trial  judge  err,  in  the  case  at 
bar,  in  so  directing  a  verdict?    The  rule  is  thus 
stated    by  Chief  Justice   Fuli^er  in  Treat    vSSST'^ 
Mfg.  Co.  V.  Standard  Steel  &  Iron  Co.,  157  U. 
S.  675,  15  Sup.  Ct.  718,  39  I^.  Ed.  854: 

"But  it  is  well  settled  that  where  the  trial  judge  is  satisfied 
upon  the  evidence  that  the  plaintiff  is  not  entitled  to  recover, 
and  that  a  verdict,  if  rendered  for  plaintiff,  must  be  set  aside, 
the  court  may  instruct  the  jury  to  find  for  the  defendant." 

In  Pleasants  v.  Pant,  22  Wall.  116,  22  L.  Ed.  780,  which 
case  was  followed  by  the  trial  judge,  Mr.  Justice  Mii«ler 
says: 

"No  doubt  there  are  decisions  to  be  found  which  go  a  long 
way  to  hold  that,  if  there  is  the  slightest  tendency  in  any 
part  of  the  evidence  to  support  plaintiff's  case,  it  must  be 
submitted  to  the  jury ;  and  in  the  present  case,  if  the  court 
had  so  submitted  it  with  proper  instructions,  it  would  be 
difficult  to  say  it  would  have  been  an  error  of  which  the  de- 
fendant could  have  complained  here.  But,  as  was  said  by 
this  court  in  the  case  of  Improvement  Co.  v.  Munson,  14 
Wall.  448,  20  L.  Ed.  867,  recent  decisions  of  high  authority 
have  established  a  more  reasonable  rule  that  in  every  case, 
before  the  evidence  is  left  to  the  jury,  there  is  a  preliminary 
question  for  the  judge,  not  whether  there  is  literally  no  evi* 
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dence,  but  whether  there  is  any  upon  which  a  jury  can  prop- 
erly proceed  to  find  a  verdict  for  the  party  producing  it,  upon 
whom  the  onus  of  proof  is  imposed.  *  *  *  It  is  the  prov- 
ince of  the  court,  either  before  or  after  the  verdict,  to  decide 
whether  the  plaintiff  has  given  evidence  sufficient  to  support 
or  justify  a  verdict  in  his  favor.  Not  whether  on  all  the  evi- 
dence the  preponderating  weight  is  in  his  favor.  That  is  the 
busine3S  of  the  jury.  But,  conceding  to  all  the  evidence 
offered  the  greatest  probative  force,  which,  according  to  the 
law  of  evidence,  it  is  fairly  entitled  to,  is  it  sufficient  to  jus  - 
tify  a  verdict?  If  it  does  not,  then  it  is  the  duty  of  the  court 
after  a  verdict  to  set  it  aside,  and  grant  a  new  trial.  Must 
the  court  go  through  the  idle  ceremony  in  such  a  case  of 
submitting  to  the  jury  the  testimony  on  which  plaintiff  relies, 
when  it  is  clear  to  the  judicial  mind  that,  if  the  jury  should 
find  a  verdict  in  favor  of  the  plaintiff,  that  verdict  would  be 
set  aside,  and  a  new  trial  had  ?  Such  a  proposition  is  absurd, 
and  accordingly  we  hold  the  true  principle  to  be  that,  if  the 
court  is  satisfied  that,  conceding  all  the  inferences  which  the 
jury  could  justifiably  draw  from  the  testimony,  the  evidence 
is  insufficient  to  warrant  a  verdict  for  the  plaintiff,  the  court 
should  say  so  to  the  jury." 

This  doctrine  has  been  followed  by  numerous  decisions  of 
the  federal  courts:  Montclair  Tp.  v,  Dana,  107  U.  S.  162, 
2  Sup.  Ct.  403,  27  ly.  Ed.  436;  Railroad  Co.  v.  Woodson,  134 
U.  S.  621,  10  Sup.  Ct.  628,  33  L.  Ed.  1032 ;  People's  Bank 
V.  iEtna  Ins.  Co.,  74  Fed.  507,  20  C.  C.  A.  630;  Sloss  Iron 
&  Steel  Co.  V.  South  Carolina  &  G.  R.  Co.,  85  Fed.  138,  29 
C.  C.  A.  50.  It  is  too  well  settled  to  require  a  further  cita- 
tion of  authority.  These  and  many  other  authorities  effect- 
ively dispose  of  the  general  question  raised  by  the  exception. 

As  to  the  specific  question.  The  first  reason  given  for 
error  includes  in  its  decision  all  the  others,  which  are  but 
more  detailed  statements  of  a  general  proposition.  The 
specific  allegations,  as  set  out  in  the  record,  do  not  allege  as 
negligence  the  failure  to  provide  for  or  make  proper  inspec- 
tions of  defendant's  cars.     The  allegations  of  negligence  were 
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all  as  to  the  absence  of  the  deadwood  or  bumper  and  hand- 
holds or  grab  irons;  hence  the  second  to  seventh  reasons 
assig^ned  for  error  have  no  force  or  application,  unless  the 
inspections  were  so  carelessly  and  negligently  made,  or  not 
made,  as  to  bring  home  to  defendant  a  knowledge  of  the 
defect,  and  that'defect  was  the  proximate  cause  of  the  injury. 
Inspections  were  provided  for  under  sufficient  rules.  As  far 
as  the  evidence  shows,  the  rules  were  observed.  To  say 
they  were  not  is  conjecture.  Verdicts  cannot  stand  on  con- 
jecture. 

The  eighth  assignment  of  error  or  reason  for  error  is 
equally  untenable  under  the  rule.  That  there  was  material 
evidence  which  tended  to  show  negligence,  etc.,  is  not  suffi- 
cient under  the  rule  as  laid  down.  Was  it  sufficient  to  the 
judicial  mind?  Having  looked  upon  the  witnesses,  observed 
their  demeanor  upon  the  stand,  their  manner  of  testifying, 
would  the  court  have  permitted  a  verdict  to  stand?  Was  it 
sufficient  evidence — not  testimony — to  warrant  a  verdict? 
Not  in  the  mind  of  counsel  or  bystanders,  but  in  the  mind  of 
the  court,  superintending  and  presiding  at  the  trial,  to  per- 
mit a  verdict  to  stand?     If  not,  then  there  was  no  error. 

The  ninth  assignment  or  reason  for  error  is  fully  answered 
by  the  rule  laid  down  by  the  supreme  court  in  Kohn  v, 
McNulta,  147  U.  S.  238,  239,  13  Sup.  Ct.  298,  37  L.  Ed.  150. 
The  rule  governing  the  duty  of  an  employer  to  ^^     ^  ^^^^^ 
an  employee  is  essentially  different  from  that  ^om^SSSSSi 
governing  the  duty  of  a  railroad  to  passengers. 
The  argument  of  plaintiff  seems  to  proceed  on  the  theory  that 
the  burden  is  on  the  defendant  to  prove  frequent  inspections, 
and  rebut  a  presumption  of  negligence,  but  there  is  no  better 
settled  principle  than  that  he  who  alleges  negligence  must 
prove  it.     It  cannot  be   inferred  from  an  unproved  fact. 
The  question  is  not,  as  stated,  did  the  absence  of  the  hand- 
holds and  bumper  caused  the  accident?     But  was  the  absence 
of  the  bumper  and  handholds  such  negligence  on  the  part  of 
defendant,  the  proximate  cause  of  the  injury,  as  to  render 
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defendant  liable  in  damas^es?  Bvery  accident  on  a  railroad 
resulting  in  injury  to  an  employee  does  not  necessarily  enti- 
tle him  or  his  personal  representatives  to  damages.  The 
accident  must  be  the  result  of  negligence  on  the  part  of  tbe 
railroad  company,  and  that  negligence  must  be  the  proxi- 
mate cause  of  the  injury.  This  is  familiar  learning  for  which 
authority  need  not  be  cited.  Plaintiff's  intestate  was  an 
employee  of  defendant,  not  a  passenger,  or  one  disconnected 
with  the  company ;  and  a  different  rule  applies  than  would 
had  he  not  been  an  employee.  An  employee  assumes  risks 
necessarily  incident  to  his  employment,  and  is  not  entitled 
to  damages  for  injury  as  others  who  do  not  assume  such 
risks.  The  N.  &  W.  car  No.  5,347  was  inspected  under  the 
rules  of  the  company  at  Valleycrossitig,  Ohio,  March  llth» 
and  again  at  Kenova  on  March  12  th ;  and  there  is  no  evi- 
dence to  show  it  was  not  inspected  by  the  conductor  and  crew 
when  the  train  stopped  for  water  or  passed  other  trains.  So 
far  as  the  evidence  shows,  the  absence  of  the  bumper  was 
not  observed  until  the  accident,  March  30th.  The  dece- 
dent knew,  or  should  have  known,  the  system  and  reg- 
ulations of  his  employers  as  to  inspections.  The  employee 
assumes  the  risks  of  the  customs  and  methods  of  the  business 
of  his  employer,  the  hazards  incident  thereto.  Proper  inspec- 
tions seem  to  have  been  provided  for  and  had.  When 
was  the  bumper  broken  off?  The  evidence  does  not  dis* 
close.  Some  of  the  witnesses  express  opinions,  it  is  true; 
but  these  witnesses  are  not  found  to  be  experts  in  such  mat- 
ters, and  their  opinions  may  be  entitled  to  weight  or  not. 
Bumpers  may  be  broken  off  at  a  single  coupling  at  any 
point.  Their  purpose  is  to  receive  the  jars  of  the  cars  com- 
ing together,  and  it  is  common  knowledge  that  in  coupling 
freight  cars  these  jars  are  sometimes  violent  from  the  nature 
of  the  business.  Cast-iron  bumpers  and  wrought-iron  bolts 
cannot  be  made  so  as  to  resist  all  blows  and  all  pressure. 
The  car  was  inspected  at  the  last  divisional  point.  The 
evidence  does  show  where  it  was  after  that  (18  days)  to  the 
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time  of  the  accident.  It  may  have  been  on  a  side  track,  or 
at  other  points,  out  of  use.  We  might  infer 
many  things  as  reasonable  as  the  inference  the  a^tnoSf^^ 
jury  was  to  infer,  without  evidence.  Having 
provided  for  inspections  of  cars  at  divisional  points,  and  by 
the  conductors  and  brakemen  at  stopping  points,  the  defend- 
ant had  discharged  its  duty  to  its  employees;  and,  unless  it  is 
shown  that  such  rules  and  regulations  were  so  carelessly  and 
negligently  complied  with  by  those  charged  with  the  duty,  the 
company  is  not  liable.  Railroad  Co.  v.  Daniels,  152  U.  S. 
684,  14  Sup.  Ct.  756,  38  L.  Ed.  597;  Railroad  Co.  v.  Rhodes, 
18  C.  C.  A.  9,  71  Fed.  145.  In  the  first-cited  case,  at  page 
691,  152  IT.  S.,  page  758,  14  Sup.  Ct.,  and  page  601,  38  L. 
Ed.,  the  relation  of  employer  and  employee  is  discussed  by 
the  chief  justice,  delivering  the  opinion  of  the  court,  and  the 
rule  as  to  what  care  is  required  of  the  employer  defined. 
The  rule  is  sustained  in  many  decisions ;  among  others 
Southern  lac.  Co.  v.  Seley,  152  U.  S.  145,  14  Sup.  Ct.  530, 
38  L.  Bd.  391;  Hough  v.  Railroad  Co.,  100  U.  S.  215,  2  5 
L.  Kd.  612 ;  Railroad  Co.  v.  McDade,  135  U.  S.  554,  10  Sup. 
Ct.  1044,  34  L.  Ed.  235;  Gardner  v.  Railroad  Co.,  150  U.  S. 
349, 14  Sup.  Ct.  140,  37  L.  Ed.  1107;  Railroad  Co.  v.  Daniels, 
152  tJ.  S.  684,  14  Sup.  Ct.  756,  38  L.  Ed.  597;  Same  v. 
O'Brien.  161  U.  S.  451,  16  Sup.  Ct.  618,  40  L.  Ed.  766;  Iron 
Co.  V.  Weiss,  40  C.  C.  A.  270,  100  Fed.  45.  The  absence 
of  the  handholds  or  grab  irons  does  not  appear  in  any  sense 
to  have  been  the  proximate  cause  of  the  injury.  The  evi- 
dence is  that  these  irons  were  missing  from  the  opposite  side 
of  the  car  from  which  decedent  entered.  If  they  had  been 
on  the  car  on  that  side,  they  could  not  have  aided  him.  The 
act  of  congress,  which  is  not  referred  to  in  either  brief  or 
invoked  by  plaintiff,  requires  railroads  doing  interstate  com- 
merce to  provide  handholds  or  grab  irons  in  the  ends  and 
sides  of  freight  cars  (27  Stat.  531),  but  a  failure  to  provide 
such  grab  irons  does  not  excuse  a  brakeman  from  a  failure 
to  use  ordinary  prudence  in  a  particular  case,  where  he 
observes  the  absence  of  such  appliances ;  nor  does  this  act 
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change  the  rule  as  to  the  liability  of  the  master  where  the 
failure  to  comply  with  the  statute  was  not  the  cause  of  the 
injury.  Railroad  Co.  v.  Baker,  33  C.  C.  A.  468,  91  Fed. 
225. 

The  other  allegation  of  negligence — **  having  the  bumpers 
so  placed  they  would  not  meet  and  strike  each  other  in  such 
a  way  as  to  prevent  the  cars  from  going  together" — is  the 

risk  of  a  brakeman  engaged  in  coupling  cars. 

Ooupliss  OurB*~  . 

Ajwamptionof      That  the  bumpers  did  not  come  together  was 


testified  to  by  a  witness  after  a  test,  while  others 
present  at  the  test  said  nothing  about  it.  This,  if  true,  is  a 
charge  of  faulty  construction,  a  patent  defect,  and  one  of  the 
risks  assumed  by  a  brakeman.  In  Tuttle  v.  Railroad  Co., 
122  U.  S.  189,  7  Sup.  Ct.  1166,  30  L.  Ed.  1114,  in  delivering 
the  opinion  of  the  court,  Mr.  Justicb  Bradlby,  quoting 
JuDGB  CooLBY  with  approval,  said: 

"The  rule  is  now  well  settled  that  in  general,  when  aserv* 
ant,  in  the  execution  of  his  master's  business,  receives  an 
injury  which  befalls  him  from  one  of  the  risks  incident  to  the 
business,  he  cannot  hold  the  master  responsible,  but  must 
bear  the  consequences  himself."  And  adds,  after  further 
quotation:  ''This  accurate  summary  of  the  law  supersedes 
the  necessity  of  quoting  cases,  which  are  referred  to  by  the 
author  and  by  every  recent  writer  on  the  same  subject. 
*  *  *  Tuttle,  the  deceased,  entered  into  the  employment 
of  defendant  as  brakeman  in  the  yard  in  question,  with  a 
full  knowledge  (actual  or  presumed)  of  all  these  things, — the 
form  of  the  side  tracks,  the  construction  of  the  cars,  and  the 
hazards  incident  to  the  service.  Of  one  of  these  hazards  he 
was  unfortunately  the  victim.  The  only  conclusion  to  be 
reached  from  these  undoubted  facts  is  that  he  assumed  the 
risks  of  the  business,  and  his  representative  has  no  recourse 
for  damages  against  the  company." 

To  the  same  effect  is  the  language  of  Mr.  Justicb  Brbwbr 
in  delivering  the  opinion  of  the  court  in  Kohn  v.  McNulta». 
147  U.  S.  238,  13  Sup.  Ct.  298,  37  L.  Ed.  150.  The  sylla- 
bus of  the  case  is : 
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"A  servant  of  a  railroad  company,  employed  in  coupling 
freight  cars  together,  who  is  well  acquainted  with  the 
structure  of  the  freight  cars  of  his  employer,  and  also  those 
of  other  companies  sending  freight  cars  over  his  employer's 
road  difiering  from  his  employer's  cars  in  structure  and  in  the 
risk  run  in  coupling  them,  assumes,  upon  entering  upon  the 
service,  all  ordinary  risks  run  from  coupling  all  such  cars." 

Of  what,  then,  did  the  negligence  alleged,  of  which  there 
was  sufficient  evidence,  consist,  to  entitle  the  plaintiff  to  a 
verdict?  The  inspections  were  amply  pro- 
vided for,  and  there  is  no  evidence  of  a  S^j^£!^i^b* 
failure  to  make  such  inspections,  or  that  they  sena. 
were  so  negligently  made  as  to  make  the 
employer  liable  in  damages.  The  absence  of  the  handholds 
was  not  the  proximate  cause  of  the  injury.  The  fact  that 
the  bumpers  did  not  meet  and  strike  each  other  when  a  test 
was  made  is  not  sufficient,  and  the  absence  of  the  bumper 
was  not  such  negligence  and  the  proximate  cause  of  the 
injury  as  to  render  defendant  liable  in  damages.  There  was 
some  testimony  tending  to  show  lack  of  care,  disregard  of 
rules  and  orders  on  the  part  of  plaintiff's  intestate,  which 
contributed  to  the  accident  and  injury,  but  a  finding  of  con- 
tributory negligence  is  only  essential  to  an  antecedent  find- 
ing of  negligence  on  the  part  of  defendant.  In  the  view  the 
court  takes  of  the  case,  this  is  unnecessary.  It  is  not  proved 
— and  the  burden  of  proof  is  on  the  plaintiff — that  either  or 
all  the  defects  complained  of  were  the  proximate  cause  ot  the 
injury,  and  defendant  had  such  knowledge  of  such  defects  as 
would  make  it  liable  in  damages.  Plaintiff's  intestate,  like 
many  others,  was  an  unfortunate  victim  of  risks  he  assumed 
in  accepting  extra -hazardous  employment.  Similar  acci- 
dents frequently  occur,  and  of  men  in  such  positions  it  may 
more  truly  than  of  any  others  be  said  in  the  midst  of  life  they 
are  in  death.  When  the  employer  has  discharged  every  duty, 
complied  with  the  prescribed  rules,  damages  will  not  assuage 
the  grief  of  those  to  whom  the  victim  was  dear ;  and  to  give 
them  is  unjust,  a  species  of  oppression  and  judicial  confisca- 
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tion.    Time  alone  can  heal  the  woun(}s.    There  was  no  revers- 
ible error  in  the  action  of  the  trial  judge,  disclosed  by  the 
record.     The  judgment  is  therefore  affirmed. 
GoFP,  Circuit  Judge,  concurs  in  the  judgment  of  affirmance. 

SiMONTON,  Circuit  Judge  (concurring).  I  fully  concur  in 
the  conclusion  reached  by  the  court.  The  evidence  establish- 
ing beyond  question  that  Samuel  L.  Lusk,  the  intestate  of 
the  plaintiffs,  when  he  undertook  to  couple  the  cars,  had  been 
informed  that  another  hand  had  been  instructed  to  perform 
this  duty ;  that  he  also  was  aware  that  under  the  rules  of  the 
company  all  couplings  must  be  made  with  a  stick,  and  that 
going  between  the  cars  must  be  avoided, — notwithstanding 
this,  he  took  upon  himself,  without  orders,  to  do  the  coupling, 
and  in  doing  so,  instead  of  using  a  stick,  he  attempted  to  do 
it  with  hand.  His  own  acts  were  the  proximate  cause  of  his 
injury.  He  put  himself  in  a  position  in  which  he  had  no 
business  to  be,  and  attempted  to  discharge  the  duty  of  another. 
In  doing  this  he  violated  the  rule  of  the  company  adopted 
for  the  prevention  of  the  very  thing  which  happened.  He 
voluntarily  put  himself,  without  cause,  in  a  position  of  peril, 
and  enhanced  his  danger  by  nonobservance  of  the  rule.  The 
court  below  could  not  have  done  otherwise  than  it  did  in 
instructing  the  jury.     Affirmed. 


Chattanooga  Rapid-Transit  Co. 

V. 

Venabi^b. 

{Supreme  Court  of  Tennessee^  Oct.  /j,  i^oo,) 

Injury  to  Employee  Riding  with  Permission  of  Conductor — Lia* 
bility. — A  railroad  employee  riding  on  his  company's  train,  openly, 
with  knowledge  of  the  conductor,  is  not  a  trespasser,  although  the  con- 
ductor is  permitting  him  to  ride  without  demanding  a  pass  or  fare  from 
him,  in  violation  of  the  company's  rules ;  and  the  company  may  be 
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liable  to  him  for  injuries  sustained  by  him  through  negligence  while 
he  is  so  riding. 

Same — Negligence^Presumptions.* — A  railroad  employee  riding 
to  his  work  on  his  employer's  train  without  paying  fare,  according 
to  custom,  and  not  on  the  train  in  the  line  of  his  duty,  is  a  passenger, 
and  a  presumption  of  negligence  arises  from  the  fact  that  a  collision 
in  which  he  is  injured  occurs  while  he  is  so  riding. 

Appbai,  by  defendant  from  Hamilton  connty  circuit  court. 
Affirmed. 

W.  T.  Murray^  for  appellant. 

Pritchard  &  Sizer^  for  appellee. 

Bbard,  J.  The  defendant  in  error  at  the  time  of  the 
injury  he  complains  of  in  this  action,  was  in  the  service  of 
the  plaintiff  in  error.  His  chief  duty  was  that  of  night  watch- 
man at  the  company's  depot  in  Chattanooga.  ca««Btat«d. 
Coupled  with  this,  however,  during  his  watch 
he  was  required  to  stand  at  the  gate  which  shut  off  the  rail- 
road tracks  from  the  station,  and  examine  the  tickets  of 
parties  seeking,  and  direct  them  to,  its  trains.  On  account 
of  a  slight  injury  previously  received,  he  had  laid  off  from 
service  for  a  few  days.  About  8 :30  o'clock  of  the  morning 
of  the  day  of  the  accident  in  question  in  this  case  he  boarded 
one  of  the  trains  of  the  plaintiff  in  error  at  a  point  near  his 
home,  a  short  distance  outside  of  Chattanooga,  to  ride  to  the 
station  or  depot  of  his  employer,  to  report  his  readiness  to 
return  to  duty  the  coming  night.  Just  before  reaching  his 
destination  the  train  on  which  he  was  riding  had  a  head-end 
collision  with  a  train  of  the  Chattanooga,  Rome  &  Southern 
Railway  Company,  which,  under  a  contract  with  the  plaintiff 
in  error,  had  the  right  to  use  its  tracks  at  intervals.  The 
injury  for  which  the  defendant  sues  resulted  from  this  colli- 

*As  to  whether  employees  going  to  or  returning  from  work  are 
passengers,  see  lonnone  v.  New  York,  etc.,  R.  Co.  (R.  I.),  16  Am.  & 
Eng.  R.  Cas.,  N.  S.,  359,  znd.  foot-mote. 

As  to  presumption  of  negligence  arising  from  injury  to  passenger, 
see  Southern  Ry.  Co.  v.  Dawson  (Va.),  18  Am.  &  Eng.  R.  Cas.,  N.  S., 
592,  9lxi6.  foot-note. 

19  (n  s)  A  &  E  R  Cas— 49 
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sion.  Both  companies  were  defendants  in  this  action,  and 
there  was  a  verdict  against  both.  A  new  trial  was  granted 
the  Chattanooga,  Rome  &  Southern  Railway  Company,  and 
disallowed  as  to  the  Chattanooga  Rapid -Transit  Company, 
and  the  case  is  before  us  on  its  appeal  in  error. 

The  declaration  alleged  negligence  on  the  part  of  the  two 
railway  companies,  but  there  was  no  evidence  to  sustain  the 
averment.     The  case  was  rested,  by  the  plaintiff  below,  on 
the  proof  of  the  accident,  the  resulting  injury,  and  a  pre- 
sumption of  negligence  arising  from  the  accident.     The  chief 
controversy  in  the  case  was  as  to  the  status  of  the  defendant 
in  error  at  the  time  of  the  accident,  or,  rather,  as  to  the  rela- 
tion he  then  sustained  to  the  plaintiff  in  error.     The  insist- 
ence of  the  rapid-transit  company  was  that  Venable  was  an 
employee  of  the  company,  riding  on  one  of  its  trains,  in  full 
knowledge  of  the  fact  that  he  was  violating  one  of  its  rules, 
which  forbade  any  one  to  ride  without  the  payment  of  fare 
or  a  pass  from  a  superior  officer,  and  in  doing  so  he  was  a  tres- 
passer, to  whom  no  duty  was  owed  save  not  to  inflict  upon 
him  wanton  injury.     On  the  other  hand,  the  contention  of 
the  defendant  in  error  was  that  he  was  a  passenger,  entitled 
to  all  the  protection  which  the  law  attaches  to  the  passenger 
relation.     On  this  point  the  testimony  of  the  plaintiff  below 
was  that  ever  since  his  employment  by  the  company  he  had 
ridden  on  its  trains  to  and  from  his  work  without  a  pass  or 
the  payment  of  fare,  and  his  right  to  do  so  had  never  been 
questioned   by  any  of  the  conductors   or  other  officers  of  the 
company,   and   that   he   had   never  heard   of  any  rule  re- 
quiring   an    employee    to    exhibit   a   pass  or  pay   fare  in 
order  to  ride.     On   the   other  hand,  the  conductor  of   the 
train  testified  there    was   a  rule   of  the    company   posted 
in    conspicuous   places    by    which    conductors    were    for- 
bidden to  permit   parties  to   ride  without  a    pass   or  the 
payment  of  fare,  save  employees  of  the  company  going 
to  or  returning  from  their  work,  and  that  he  had    called 
the  attention  of  Venable  to  this  rule  more  than  once,  and  had 
said  to  him  on  such  occasions  that  he  must  either  pay  his 


Am&EJng  MASTBR  AND  SBRVANT  771 

R  Cas 

Chattanooga  Rapid-Transit  Co.  v.  Venable 

fare  or  ^et  a  pass.  He  admitted,  however,  that  he  had  never 
enforced  this  rule  against  him  or  any  other  employee  of  the 
company,  and  that  on  the  morning  of  the  accident,  and  a 
little  while  before  it  occurred,  he  saw  Venable  on  the  train, 
but  did  not  demand  fare  from  him.  On  the  point  raised 
by  this  testimony  of  the  conductor,  the  trial  judge  said 
to  the  jury  that  '*if  the  plaintiff  had  been  notified  that 
he  would  not  be  allowed  to  ride  on  its  trains  by  virtue  of  his 
position  as  an  employee  of  the  road,  and  had  been  notified 
that  he  could  not  ride  on  its  trains  without  a  pass  or  the  pay- 
ment of  fare,  and  he  was  undertaking  to  ride,  at  the  time  he 
claims  to  have  been  injured,  without  a  pass  or  the  payment 
of  fare,  and  if  there  is  nothing  in  the  evidence  to  show  he  was 
on  the  train  by  the  consent  or  permission  of  the  conductor, 
he  would  not  be  entitled  to  recover."  Again,  putting  his 
view  of  the  law  on  this  subject,  so  as  to  save  all  misappre- 
hension on  the  part  of  the  jury,  he  says  :  ''If  the  proof  shows 
that  the  plaintiff  was  on  the  defendant's  [rapid -transit  com- 
pany's] train  with  the  knowledge  or  by  the  consent  of  the 
conductor,  then  he  occupied  the  position  of  a  stranger,  and 
not  that  of  an  employee  to  the  defendant  company,  and  it 
would  owe  him  the  same  duty  that  a  common  carrier  owes  a 
passenger  for  hire.  *  *  *  And  if  he  was  on  the  train  under 
that  state  of  facts,  and  the  proof  shows  there  was  a  head-end 
collision,  *  *  *  ^\^^  j^^  would  presume  that  there  was 
negligence  on  the  part  of  the  defendant  the  rapid-transit  com- 
pany, and  your  verdict  should  be  for  the  plaintiff,  provided 
he  was  injured." 

It  is  insisted  that  there  is  error  in  this  charge  of  the  court, 
A  railroad  company,  beyond  question,  has  the  right  to  make 
and  enforce  reasonable  rules  for  tbe  control  of  its  trains  and 
persons  thereon,  not  only  to  provide  for  the 

r  .  ,  .  /  -Tfc     •  *      Injury  to  Sm- 

secunty  of  its  passengers  and  employees  ( Rail-  5JS£®pe^ifoii 
road  Co.  v.  Wilson.  88  Tenn.  306,  12  S.  W.  SfiSSf!??**'-*'" 
720),  but  to  protect  itself  from  imposition  and 
wrong  (1  Elliott,  R.  R.  §  199),  and  such  rules  cannot  be 
abrogated  by  subordinate  employees  (4  Elliott,  R.  R.  §  1500). 
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In  recognition  of  this  unquestioned  right  upon  the  part  of 
the  company,  and  the  lack  of  power  of  the  subordinate  to 
willfully  abrogate  such  a  rule,  in  Railroad  Co.  v.  Hailey,  94 
Tenn.  383,  29  S.  W.  367,  it  was  held  that  a  party  who  is 
injured  while  traveling  on  a  freight  train  was  not  entitled  to 
recover  where  he  induced  a  conductor  to  violate  a  known  rule 
of  the  railroad  company,  which  forbade  the  taking  of  passen- 
gers on  a  freight  train  without  a  permit  from  the  superintend- 
ent. If,  therefore,  the  instruction  of  the  trial  judge  is  to  be 
taken  as  announcing  a  contrary  view,  it  would  undoubtedly 
be  error.  But  we  do  not  so  understand  it.  tt  must  be  con- 
sidered, and  was  no  doubt  so  understood  by  the  jury,  in  the 
light  of  the  evidence  of  the  case  relied  on  by  the  defendant 
company.  *  As  has  been  seen  from  the  testimony  of  the  con- 
ductor, he  had  never  exacted  fare  from  Venable  on  any  occa- 
sion when  traveling  on  his  train.  The  most  he  had  ever  done 
was  to  call  his  attention  to  the  rule,  and  then  permit  him  to 
travel  unmolested.  He  had  at  no  time  put  defendant  in  error 
to  the  alternative  of  paying  his  fare  or  getting  off,  as  he  had 
no  pass,  nor  did  he  the  morning  of  the  accident.  Before  it 
happened  he  saw  Venable  riding  in  his  train,  yet  he  did  not 
approach  him.  He  not  only  did  not  ask  him  for  fare,  but  he 
makes  no  pretense  of  a  purpose  on  his  part  to  do  so.  The 
presumption  is  that  every  one,  not  an  employee  in  the  service 
of  the  company  in  running  the  train,  and  traveling  openly  in 
the  coaches  upon  a  passenger  train,  is  a  passenger,  and  if  riding 
with  the  knowledge  of  the  conductor,  and  without  interference 
from  him,  that  he  has  been  accepted  by  the  company  as  such. 
4  Elliott,  R.  R.  §  1578,  and  cases  cited  in  notes.  The  fact 
that  he  is  riding  without  the  payment  of  fare  makes  him  none 
the  less  the  stranger  or  passenger.  Washburn  v.  Railroad 
Co. ,  3  Head  638.  And  it  is  evident  that  such  a  person  cannot 
be  converted  into  a  trespasser  until  he  resists  or  refuses  to 
comply  with  the  reasonable  demand  of  him  who  is  in  charge 
of  the  train  to  pay  his  fare.  That  person  is  the  conductor. 
He  is  the  alter  ej^o  of  the  master,  clothed  with  authority  to 
control  the  train,  and,  among  other  things,  to  determine  who 
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shall  or  shall  not  be  carried  on  it.  He  also,  for  himself, 
decides  when  he  will  demand  fare,  requiring:  a  party  either 
to  pay  it  or  leave  the  train.  As  said  in  Washburn  v.  Rail- 
road Co. ,  suprat  the  conductor  is  the  officer  intrusted  by  the 
company  "with  the  duty  of  excluding  all  persons  not  lawfully 
entitled  to  be  on  the  train."  The  case  at  bar,  according  to 
the  testimony  most  favorable  for  the  company,  is  that  of 
a  party  traveling  on  a  passenger  train  under  the  eyes 
of  the  conductor,  and  who  knows  that  under  the  rule  his 
duty  is  to  pay  fare  or  furnish  a  pass,  but  who  is  not  called 
upon  to  do  either  up  to  the  time  of  the  accident,  and  it  is  to 
this  case  that  this  instruction  was  directed.  We  think  in  such 
a  case  the  railroad  company  cannot  be  exonerated  from 
responsibility  to  such  a  party  who  suffers  injury  as  a  con* 
sequence  of  its  negligence  or  want  of  care.  On  the  contrary, 
his  presence  on  the  train  by  the  permission  of  the  conductor, 
to  be  implied  from  his  knowledge  that  the  party  was  there, 
and  his  neglect  to  enforce  the  company's  rule  by  requiring 
fare  or  a  pass,  made  such  person  a  passenger  and  entitled 
him  to  the  highest  degree  of  care  for  his  safety.  Jacobus  v. 
Railway  Co.,  20  Minn.  125  (Gil.  110),  18  Am.  Rep.  360; 
O'Donnellt/.  Railroad  Co.,  59  Pa.  St.  239;  Washburn  v. 
Railway  Co. ,  supra.  Being  a  passenger,  the  rule  is  that  neg- 
ligence was  to  be  presumed  from  evidence  of  the  collision.  4 
Elliott,  R.  R.  §  1635,  and  cases  cited  in  notes.  Applying 
the  instruction  to  the  facts  of  the  case  and  in  the  light  of  the 
authorities,  we  think  there  was  no  error  committed  by  the 
trial  judge  in  this  regard. 

It  is  next  assigned  for  error  that  the  trial  judge  declined 
two  special  requests,  as  follows :  "If  he  [the  plaintiff]  was 
riding  on  his  own  business,  but  according  to  the  custom  of 
employees,  as  alleged  in  the  declaration,  no 
presumption  of  negligence  would  arise  from  the  SS^S^^SlSi^p- 
mere  fact  of  a  collision."  And  again:  **If  the  °°** 
facts  alleged  in  the  declaration  were  all  true,  it  would  not  be 
such  a  case  of  the  carriage  of  a  passenger  as  would  authorize 
you  to  infer  or  presume  negligence  from  the  mere  fact  of  col- 


774  MASTBR  AND  SERVANT  ^ol  XIX 

(ns) 
Chattanooga  Rapid-Transit  Co.  v.  Venable 

lision."  The  averments  of  the  declaration  to  which  these 
two  requests  were  directed  were  as  follows :  "The  plaintiff  at 
the  time  of  the  injury  was  a  passenger  upon  one  of  defend- 
ant the  Chattanooga  Rapid-Transit  Company's  trains  from 
Sherman  Heights  to  Chattanooga,  the  plaintiff  being  a  serv- 
ant ^  *  ^  oi  the  defendant,  but  not  on  its  said  train, 
and  not  in  the  line  of  his  duty  at  the  time;  his  post  of 
duty  being  at  the  station  of  the  company  in  Chattanooga. 
♦  *  *  He  [plaintiff]  lived  in  Sherman  Heights,  and  it 
was  the  custom  and  habit  of  the  company  to  carry  him  home 
after  his  work  was  finished  upon  its  train,  and  back  to  his 
work,"  etc.  We  think  there  was  no  error  in  declining  these 
requests.  If  the  declaration  had  averred  that  plaintiff  was  at 
the  time  of  the  injury  riding  to  his  work  at  its  station  from 
his  home  by  the  courtesy  or  kindness  of  the  company,  with- 
out the  payment  of  fare,  there  is  no  doubt  the  averment  would 
have  been  good.  Then,  what  difference  can  it  make  in  the 
respective  rights  and  liabilities  of  the  parties  that  this  kind- 
ness or  courtesy  of  the  company  has  ripened  into  habit  or 
custom?  Having  no  connection  with  the  service  of  the  train, 
and,  as  is  implied  from  the  averment,  riding  upon  it  for  his 
own  convenience  and  according  to  a  custom,  Venable  was 
a  passenger,  and  the  law,  on  proof  of  his  injury,  would  infer 
negligence  from  the  collision  which  occasioned  it.  The 
weight  of  authority  and  of  sound  policy,  we  think,  is  that 
where  a  servant  performs  all  his  work  at  a  fixed  place,  and 
the  master,  either  by  custom  or  as  a  gratuity,  carries  him  to 
and  from  his  work,  the  servant  doing  no  service  for  the  mas- 
ter on  the  train,  he  is  to  be  treated  as  a  passenger.  O'Donnell 
V.  Railroad  Co.,  59  Pa.  St.  246;  Pitzpatrick  v.  Railroad  Co.. 
7  Ind.  436;  Doyle  v.  Railroad  Co.,  166  Mass.  492,  44  N.  B. 
611,  25  L.  R.  A.  157 ;  McNulty  v.  Railroad  Co.  (Pa.  Sup,), 
38  Atl.  524,  38  L.  R.  A.  376;  Railroad  Co.  v.  Burns,  51  N. 
J.  Law  340,  17  Atl.  630;  State  v.  Western  Md.  R.  Co.,  63 
Md.  433.  Finding  no  error  in  the  action  of  the  court  below, 
the  judgment  is  affirmed. 
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Mbrritt 

V. 

Grbat  Northbrn  Ry.  Co. 

(Supreme  Court  o/ Minnesota ,  Dec,  6,  igoo.) 

Injury  to  Employee — Reliance  on  Performance  of  Duty  by  Fellow 
Servant  Not  Contributory  Negligence. — In  the  operation  of  railroad 
trains,  where  the  company  rules  charge  both  the  conductor  and  engi- 
neer with  the  control  and  management  of  their  trains,  if  one  assumes 
to  attend  to  an  act  within  their  common  line  of  duties,  which  act 
may  be  performed  by  one,  the  other  may  rely  upon  the  presumption 
that  such  act  was  properly  performed.  Rule  applied  in  this  case,  and 
held  that  the  engineer  had  a  right  to  assume  that  the  conductor  and 
trainmen  had  repaired  a  leaky  air  pipe  without  cutting  off  the  air 
brake  from  part  of  the  train. 

Same — Contributory  Negligence — Sufficiency  of  Evidence. — The 
plaintiff,  as  an  engineer,  was  by  the  rules  of  the  company  made 
responsible  for  the  control  and  management  of  his  train ;  was  obliged 
to  make  proper  tests  of  the  air  brakes  at  grades  and  stations,  and 
have  his  train  under  control  while  approaching  stations ;  running 
an  inferior  extra  train,  he  was  charged  with  the  duty  of  knowing 
the  position  of  all  regular  trains,  they  having  the  right  of  way. 
Having  approached  a  station  at  the  rate  of  25  miles  an  hour,  and 
collided  with  a  regular  train,  held^  under  the  circumstances  of  this 
case,  that  he  was  guilty  of  contributory  negligence. 

Same — Same — Same. — Such  negligence  in  the  care  and  manage- 
ment of  his  train  appears  conclusively  from  plaintiff's  own  personal 
statements  and  theory  of  the  accident,  and  there  is  no  reasonable 
probability  of  a  different  line  of  evidence  or  theory  being  produced 
in  good  faith  at  another  trial,  and  the  order  for  judgment  notwith- 
standing the  verdict  should  be  sustained. 

(Syllabus  by  the  Court.) 

Appeal  by  plaintiff  from  Kandiyohi  county  district  court. 
Affirmed. 

F.  D.  Larraheey  for  appellant. 
C  Wellingtons  for  respondent. 
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Hai«tom 

V. 

Southern  Ry.  Co. 

{Supreme  Court  of  North  Ca  rolina^  Nov,  27, 1900,) 

Evidence — Question  of  Law. — Where  there  is  no  conflict  of  evi- 
dence, whether  the  evidence,  if  believed,  constituted  negligence,  or 
contributory  negligence,  are  questions  of  law  for  the  court. 

Same — Credibility — Question  for  Jury. — Where  plaintiff  alleges 
that  the  injuries  sued  for  were  caused  by  the  negligence  of  defend- 
ant, if  there  is  no  conflict  in  the  evidence,  it  may  be  proper  to  instruct 
the  jury  that  if  they  believe  the  evidence  they  shall  find  for  plain- 
tiff. 

Injury  to  Brakeman — Negligence. — Plaintiff,  a  brakeman  in  em- 
ploy of  defendant,  was  ordered,  by  a  conductor,  ''to  get  a  rock  and 
scotch  a  car,"  while  it  was  slowly  moving  along  the  track  at  night. 
In  attempting  to  carry  out  such  orders,  plaintiff's  hand  was  injured. 
Held,  that  such  order  was  actionable  negligence  on  the  part  of  the 
defendant. 

Same — Contributory  Negligence — Burden  of  Proof. — In  an  action 
for  such  injury,  the  burden  was  on  the  defendant  to  show  contribu- 
tory negligence  on  the  part  of  plaintiff. 

Appeai«  by  defendant  from  Rowan  county  superior  court. 
Affirmed, 

A.  H,  Price ^  for  appellant. 
R.  Lee  Wrtg-ht,  for  appellee. 


Chattanooga  S.  R.  Co. 

V, 

Myers. 

(Supreme  Court  of  Georgia,  Nov,  27 ,  igoo.) 

Death  of  Employee — Contributory  Negligence — Voluntarily  Riding 
on  Locomotive  in  Violation  of  Rules.* — The  widow  of  the  employee 
of  a  railroad  company,  who  was  killed  by  the  derailment  of  a  locomo- 
tive upon  which  he  was  riding,  and  whose  presence  thereon  was  in 
violation  of  a  duty  devolving  upon  him  to  be  elsewhere,  cannot  re- 
cover for  the  homicide,  even  if  the  derailment  was  due  to  the  negli- 
gence of  the  company.    Under  such  circumstances,  it  could    not 

*See  notes  at  end  of  case. 
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properly  be  held  that  the  employee  was  free  from  fault  directly  con- 
tributing to  his  death. 

Same — Same — Same — Effect  of  Custom. — That  such  employee  and 
others  of  his  class  had  been  in  the  habit  of  riding  on  the  locomotive, 
and  that  he,  at  the  time  of  the  catastrophe,  was  so  doing,  with  the 
knowledge  of  the  conductor  and  engineer,  and  that  this  was  in  pur- 
suance of  a  custom  known  to  the  officials  of  the  company,  did  not 
render  the  above  rule  inapplicable,  unless  it  further  appeared  that  the 
deceased  was  on  the  locomotive  in  obedience  to  some  order  which  he 
was  bound  to  obey,  or  in  the  discharge  of  some  duty  which  it  was 
incumbent  upon  him  to  perform. 

Same — Same — Same. — Whether  the  employee  actually  knew  of  a 
rule  of  the  company  to  the  e£Fect  that  brakemen  should  not  ride  upon 
the  engine  unless  so  ordered,  or,  upon  the  assumption  that  he  did,  it 
had  been  abrogated  by  the  company's  acquiescence  in  its  nonobserv- 
ance,  were  not,  under  the  facts  of  this  case,  material  questions. 

Case  at  Bar. — One  of  the  charges  of  the  court  excepted  to  was  not 
in  harmony  with  the  principles  of  law  hereinbefore  stated  as  control- 
ling this  case  upon  the  f  act^,  and  was  therefore  erroneous,  and,  under 
the  evidence  disclosed  by  the  record,  the  verdict  was  contrary  to  law. 

(Syllabus  by  the  Court.) 

K&ROR  by  defendant  from  Walker  county  snperior  court. 
Reversed, 

Pritchard  &  Sizer  and  Lumpkin  &  Shaituck^  for  plaintiff 
in  error. 
Payne  &  Payne^  for  defendant  in  error. 

NOTES. 

Injuries  to  Employees — Riding  on  Engine  in  Violation  of  Rule. — 
A  railroad  company  is  not  responsible  for  the  death  of  one  of  a  crew 
operating  a  train,  caused  by  a  collision,  where  it  appears  that  the 
deceased  had  voluntarily  left  his  post  of  duty  and  gone  to  ride  on  the 
engine  in  violation  of  a  rule  of  the  company,  and  that  he  would  not 
have  been  injured  if  he  had  remained  at  his  post  of  duty.  I^uisville 
&  N.  R.  Co.  V,  Wilson,  88  Tenn.  316,  12  S.  W.  Rep.  720;  Abend  v. 
Terre  Haute  &  I.  R.  Co.,  17  Am.  &  Eng.  R.  Cas.  614,  111  111.  202; 
Shenandoah  Valley  R.  Co.  v.  Lucado,  86  Va.  390, 10  S.  E.  Rep.  422 ; 
Virginia  Midland  R.  Co.  v.  Roach,  83  Va.  375 ;  Stoker  v,  Welland  R. 
Co..  13  U.  C.  C.  P.  386. 

Plaintiff,  a  switchman,  was  ordered  by  the  yard  master  to  go  with 
the  switch  locomotive  to  a  transfer  boat  and  bring  away  certain 
passengers.    There  was  no  conductor,  and  the  order  was  giveq  to  the 
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engineer  and  switchman,  but  there  was  some  conflict  of  evidence  as 
to  which  was  to  be  considered  in  charg'e.  A  flat  car  was  attached  to 
the  locomotive,  used  in  place  of  a  tender,  and  there  was  evidence  on 
the  part  of  the  defendant  that  the  switchman's  place  was  on  it ;  bat 
he  went  in  the  cab  of  the  locomotive,  where  a  notice  was  posted  that 
no  one  was  allowed  to  ride  there  except  the  engineer  and  fireman. 
During  the  trip  he  was  injured.  Held^  that  he  could  not  recover  if 
he  knew  of  the  regulation  and  was  there  in  violation  of  it,  unless  the 
jury  should  find  from  the  evidence  that  such  reg^ulation  did  not  apply 
to  him,  or  had  been  waived  by  non-enforcement.  Smith  v.  Memphis 
&  L.  R.  R.  Co.,  18  Fed.  Rep.  304. 

But  where  an  engineer  was  injured  solely  by  the  falling-  of  an 
embankment,  he  is  not  prohibited  from  recovering  by  the  fact  that 
he  was  violating-  a  rule  of  the  company  at  the  time  by  allowing'  a 
brother  engineer  to  ride  with  him  on  the  engine,  where  it  appears 
that  the  presence  of  the  other  engineer  in  no  way  contributed  to  the 
injury.  (Warner,  C.  J.,  dissenting:.)  Central  R.  Co.  v,  Mitchell,  1 
Am.  &  Eng.  R.  Cas.  145,  63  Ga.  173. 

And  the  mere  fact  that  a  brakeman  who  was  injured  was  at  the 
time  in  the  engineer's  cab  instead  of  at  the  brakes  is  not  such  con- 
tributory negligence  as  to  defeat  a  recovery,  where  it  does  not  appear 
that  his  absence  from  the  brakes  contributed  to  the  injury,  nor  that 
he  exposed  himself  to  any  g-reater  danger  by  going  into  the  cab  than 
if  he  had  remained  at  the  brakes.  Conners  v.  Burlington,  C.  R.  A 
N.  R.  Co.,  71  Iowa  490,  32  N.  W.  Rep.  465. 

Same — Riding  on  Top  of  Car  in  Violation  of  Rule. — A  conductor  of 
a  freight  train,  in  violation  of  a  known  rule  of  the  company,  boarded 
a  train  while  it  was  moving  and  was  knocked  down  and  injured  by 
coming  in  contact  with  an  overhead  bridge  while  standing-  on  the 
top  of  a  box  car.  There  was  evidence  that  it  was  customary  and 
sometimes  the  duty  of  the  conductors,  although  forbidden  by  a  rule, 
to  be  on  the  top  of  box  cars,  and  that  the  conductor  could  not  board 
the  train  while  going  back  to  the  caboose  on  account  of  obstructions 
along  the  track.  Held^  that  he  was  guilty  of  contributory  neg-li- 
gence,  and  there  could  be  no  recovery.  San  Antonio  &  A.  P.  R.  Co. 
».  Wallace,  44  Am.  &  Eng.  R.  Cas.  564,  76  Tex.  636,  13  S.  W.  Rep. 
565.  

Clinton 
Chicago,  B.  &  Q.  R.  Co. 

{.Supreme  Court  of  Nebraska^  Nov,  S,  igoo.) 

Injury  to  Employee — Acceptance  of  Benefits  from  Relief  Depart* 
ment    under  Releasing  Contract. — An  employee  of  a  railroad  com- 
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pany,  who  has  accepted  from  it  damages  for  injuries,  cannot  recover 
benefits  for  such  injuries  from  the  relief  department  of  such  corpora- 
tion, under  an  agreement  of  membership  releasing  the  company  from 
liability  in  case  of  such  acceptance* 

Case  Followed.— Railroad  Co.  v.  Bell,  62  N.  W.  314,  44  Neb.  44,  and 
Same  v.  Curtis,  71  N.  W.  42,  51  Neb.  442,  followed. 

(Syllabus  by  the  Court.) 

Error  by  plaintiff  to  Lancaster  county  district  court. 
Affirmed, 

Field  &  BrowHy  for  plaintiff  in  error. 

J.  W.  Deweese  and  /^  E,  Bishops  for  defendant  in  error. 


Cbntral  op  Gborgia  Ry.  Co. 

V, 

Edwards. 

{Supreme  Court  of  Georgia^  July  14,  igoo.) 

Injury  to  Employee — Proximate  Cause— Liability. — An  employee 
who  has  suffered  a  physical  injury  cannot  maintain  therefor  an  action 
ag'ainst  his  master  merely  because  there  may  have  been  on  the  part 
of  the  latter  negligent  acts  or  omissions,  which,  though  they  may  to 
some  extent  have  contributed  to  bringing  about  a  dangerous  situa- 
tion, in  which  the  employee  did  an  act  from  which  the  injury  directly 
resulted,  were  not  themselves  the  cause  of  the  injury. 

Case  at  Bar. — The  only  alleged  act  of  negligence  on  the  part  of 
the  defendant  which  could  in  the  present  case  have  been  fairly 
found  to  have  been  a  contributing  cause  of  the  injury  not  having 
been  shown  to  be  in  fact  an  act  of  negligence,  it  was  error  not  to 
have  granted  a  nonsuit. 

(Syllabus  by  the  Court.) 

Error  by  defendant  from  Kffingbam  county  superior 
court.     Reversed, 

Lawton  &  Cunningham  ^  for  plaintiff  in  error. 
Twiggs  &  Oliver,  for  defendant  in  error. 


INDEX  TO  NOTES. 


AOOIDENT  ON  TBAOK. 

Duty  to  trespassers*  120. 
Presumption  that  person  seen  on 

track  has  ordinary   faculties, 

123. 
Presumption  that  person  seen  on 

track  will  leave  to  escape  train, 

119. 

ANIMALS. 

See  Stock,  Injury  to, 

APPUANOBS. 

See  Carriers  of  Passengers, 
Master  and  Servant, 

ATTAOHMBNT. 

After  termination  of  transit,  688. 
Goods  in  custody  of  carrier,  687. 
Goods    received  for   transporta- 
tion, 688. 

BAGGAGB. 

Rig'ht  of  passeng^er  to  carry  par- 
cels, 295. 

OABBIBBS  OF  FBBIGHT. 

Attachment  of  goods  after  termi- 
nation of  transit,  688. 

Attachment  of  g^oods  in  custody 
of  carrier,  687. 

Attachment  of  goods  received  for 
transportation,  688. 

Garnishment  of  goods  in  depot, 
206. 

Interest  allowed  because  of  gross 
negligence  in  actions  against 
carriers,  628. 

Interest  in  actions  against  car- 
riers, general  rule,  625. 

Interest  in  actions  against  car- 
riers ,Illinois  rule,  627. 

Interest  in  actions  against  car- 
riers, Missouri  cases,  627. 

Interest  in  actions  against  car- 
riers. New  York  doctrine,  627. 

Live  Stock. 

I^iability  for  damage  from 
loading  where  loaded  by  ship- 
per, 28. 


OABBIBRS     OF    FBBIGHT— 
Continued, 

I^iability  for  stock  shipped  in 
owner's  private  car,  29. 

Lriability  where  drovers  per- 
mitted to  load,  30. 

I^iability  where  shippers  in- 
sisted on  loading,  29. 

Recovery  allowed  n  o  t  w  i  t  fa- 
standing  shipper's  improper 
loading,  30. 

OABBIBBS  OF  LIVB  STOGBL 
See  Carriers  of  Ft  eight, 

OABBIBBS     OF     PASSBN- 
GBBS. 

See  Stations, 

Duty  to  adopt  improved  appli- 
ances, 194. 

Exclusive  privileges  at  stations 
to  local  carriers,  307. 

Lriability  for  collision  caused  by 
other  company  having  statu- 
tory running  powers  over 
defendant's  line,  522. 

Iriability  for  failure  to  assist 
passenger  to  alight,  498. 

I^iability  for  failure  to  provide 
platforms  at  stations,  498. 

Lights. 

Concurring  negligence  of  two 
companies,  liability  of  pas- 
senger's company,  500. 
Question    for  jury  whether   an 
improved    appliance    should 
have  been  adopted,  197. 
Right  of  passenger  to  carry  par- 
cels, 295. 

OHABTBB. 

See  Taxation, 

CHILDBBN. 
Contributory  Negligence. 

Apprehension    of    danger    by 

child,  357. 
Children  fourteen  years  of  age, 

356. 
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OHXUyKEli^— Continued, 

Duty  of  court  to  instruct,  355. 

Not     attributable    to    children 
non  sui  juris,  95. 

Playing  on  turntable,  99. 

Ifiability  for  injury  to  boy  tres- 
passer ordered  from  moving 
car,  754. 

I^iability  for  injuries  to,  while 
riding  on  cars  by  permission 
of  employers,  701. 

OONOnRRING  NEGLIGENOB. 
See  Negligence, 

OONSTITUTIONAI-  LAW. 

Effect  of  reserved  power  of 
amendment  on  clause  of  char- 
ter exempting  from  taxation, 
276. 

CONTRIBUTORY  NBQLI. 

GBNOB. 

Children  playing  on  turn  tables 
99. 

Child's  apprehension  of  danger, 
357. 

Duty  of  court  to  instruct  as  to 
contributory  negligence  of 
children,  355. 

Employee  riding  on  top  of  car  in 
violation  of  rule,  778. 

Not  attributable  to  children  non 
sui  juris,  95. 

Of  children  fourteen  years  of 
age,  356. 

Reliance  on  fellow  servant  to  give 
warning  of  danger  is  not,  6. 

CORPORATIONS. 

See  Railroads, 

CROSSINGS. 

Contributory  negligence  in  fail- 
ing to  stop,  look  and  listen,  62. 

Damages  for  construction  of 
highway  across  railroad,  meas- 
ure and  elements  of,  572. 

Farm  Crossings. 
Location,  390. 

Right  of  landowner  to  locate, 
391. 


CROSSINGS— G7ff/tiff^<?</. 
Flagmen. 

Failure  to  comply  with  ordi- 
nance requiring  vhether  neg- 
ligence per  se,  319. 

Gates. 

Failure    to  comply  with  ordi- 
nance    requiring     whether 
negligence  per  se,  319. 
Highway  crossing  railroad*  right 
to  compensation,  570. 

Signals. 

Admissibility  of  negative  evi- 
dence, 386. 

Comparative  weight  of  positive 
and  negative  evidence,  384. 

Comparative  weight  of  positive 
and  negative  evidence,  ques- 
tion for  jury,  385. 

Duty  to  give  at  private  cross- 
ings, general  rule,  557. 

Duty  to  instruct  as  to  compar- 
ative weight  of  positive  and 
negative  evidence,  385. 

Exceptions  to  general  rule  as  to 
duty  to  give  at  private  cross- 
ings, 559. 

Negative  testimony  given 
greater  weight,  386. 

Stop,  Loolc  and  Listen. 

Failure  to  look  and  listen  as 
affected  by  violation  of 
ordinance  limiting  speed, 
320. 

DAMAGBS. 
Elements. 

Highway    crossing     railroad, 

572. 

Interest. 

Allowed  because  of  gross  neg- 
ligence in  actions  against 
carriers,  628. 

In  actions  against  carriers, 
general  rule,  626. 

In  actions  against  carriers,  Ill- 
inois rule,  627. 

In  actions  against  carriers, 
Missouri  cases,  627. 

In  actions  against  carriers. 
New  York  doctrines,  627. 

Measure. 

Highway  crossing  railroad, 
572. 
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DBPBOTIVB  APPUANOBS. 
See  Master  and  Servant, 

BMINBNT  DOMAIN. 

Damages. 

Highway    crossing     railroad, 
right  to  compensation,  570. 

BVIDBNOB. 
See  Fences. 

Burden  of  proof  as  to  company's 

knowledge  of  defect  in  fence, 

150. 
Notice  of  defect  in  fence  implied 

from  lapse  of  time,  150. 
Notice  of  defect  in  original  con- 
struction offence  need  not  be 

proved,  150. 
Presumption    that   person    seen 

on  track  has  ordinary  faculties, 

123. 
Presumption  that  person  seen  on 

track  will  leave  to  escape  train, 

119. 
Signals,  comparative  weight  of 

positive  and  negative  evidence, 

384. 

FABM  OBOSSINGS. 
See  Crossings. 

FELLOW  SBRVANT. 
See  Master  and  Servant. 

Brakeman  not  fellow  servant  of 

car  inspector,  435. 
Kentucky  doctrine  as  to  liability 

of    master  for   negligence  of 

fellow  servant,  290. 
Reliance    on  fellow  servant   to 

give  warning    of  danger  not 

contributory  negligence,  6. 

FBNOBS. 

See  Pleading. 

Burden  of  proof  as  to  company's 
knowledge  of  defect,  150. 

Chargeable  with  notice  of  defects 
in  original  construction,  152. 

Lack  of  reasonable  time  to  repair 
fence  must  be  pleaded,  153. 

Liability  for  injuries  to  animals 
unlawfully  at  large,  where 
failure  to  fence  track,  726. 

Liability  for  injury  to  employee 
as  affected  by  violation  of  stat- 


"WESSOB^— Continued. 

ute     requiring     track  to     be 

fenced,  147. 
Liability  for  killing  stock  where 

owner  failed   to  comply  with 

fence  law,  728. 
Notice  of  defect,  149. 
Notice    of   defect  implied  from 

lapse  of  time,  150! 
Notice    of    defect    in    original 

construction     need     not     be 

proved,  150. 
Notice  of  defects  required  from 

landowner,  150. 
Repairs  must  be  made  in  reason- 
able time,  151. 

FLAGMBN. 

See  Crossings. 

FOBBIGN  CORPORATIONS. 

See  Removal  of  Cause. 

GARNISHMBNT. 
Goods  in  depot,  206. 

GATBS. 

See  Crossings. 

HAOKMBN. 

See  Carriers  of  Passengers. 

INSPBOTION. 

See  Master  and  Servant. 

INSTRUCTIONS. 
See  Signals. 

LBASBS  AND  RUNNING 
POT^BRS. 

Liability  for  injuries  to  passen- 
ger in  collision  caused  by  com- 
pany having  statutory  running 
powers  over  defendant's  line, 
522. 

LIGHTS. 

See  Stations. 

MASTBR  AND  SBRVANT. 

See  Fellow  Servants. 

Fences. 

Appliances. 

Duty  of  master  as  to  inspec- 
tion, 427. 
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MASTER    AND    SERVANT— 
Continued, 

Contributory  Negligence. 

Conductor's  violation  of  law 
in  failing  to  stop  train  at 
intersection,  16. 

Engineer's  failure  to  stop  train 
at  intersection,  question  for 
jury,  16. 

Reliance  on  fellow  servant  to 
give  warning  of  danger  is 
not,  6. 

Riding  on  engine  in  violation 
of  rule,  777. 

Riding  on  top  of  car  in  viola- 
tion of  rule,  778. 

Defective  Appliances. 

Absence  of  jaw-strap  from  car, 

434. 
Grab-iron,  question  for  jury, 

434. 
Hand-holds,  431. 
Ladders,  434. 

Latent  defects  in  hand-holds, 
question  for  jury*  431. 

Duty  of  master  to  warn  servant 
of  approaching  danger,  6. 

Duty  to  instruct  and  warn  inex- 
perienced servant,  506. 

Inspection. 

Care  required  of  master  as  to 
appliances,  428. 

Duty  of  master  as  to  cars,  427. 

Duty  of  master  as  to  latent 
defects,  428. 

Duty  of  master  to  inspect  for- 
eign cars,  430. 

Inspectors  at  termini  only  not 
sufficient,  428. 

Liability  for  negligence  of 
other  company,  430. 

Liability  of  company  trans- 
ferring cars,  430. 

Only  reasonable  care  required 
of  either  master  or  servant, 
428. 

Liability  for  injuries  to  employ- 
ees riding  on  engines  in  viola- 
tion of  rule,  777. 

Release. 

Effect  of  misrepresentations  of 
company's  agents,  421. 


NEGLIGENCE. 

See  Carriers  of  Passengers, 
Master  and  Servant. 
Ordinances, 

Concurring  negligence  of  two 
companies  in  lighting  station 
platform,  liability  of  pas- 
senger's company,  500. 

Ejection  of  trespasser  from  mov- 
ing train  as  tending  to  show 
willfulness,  754. 

Ejection  of  trespasser  from  mov- 
ing train  is  not  negligence 
per  se,  754. 

ORDINANCES. 

Speed  in  violation  of,  whether 
negligence  per  se,  119. 

PLATFORMS. 
See  Stations, 

PLEADING. 

Lack  of  reasonable  time  to  repair 
fence  must  be  pleaded,  153. 

PRESUMPTIONS. 
See  Evidence. 

PUBLIC  LANDS. 
Forfeiture  of  land  grants,  214. 

RAILROADS. 

Corporate  existence,  180. 
RELEASE. 

Effect  of  misrepresentations  of 
company's  agents,  421. 

REMOVAL  OF  CAUSE. 

Right  of  foreign  corporation  to 
remove  to  federal  court  as 
affected  by  state  legislation 
creating  corporation  with  same 
name  and  membership,  175. 

RULES. 

See  Contributory  Negligence, 

SIGNALS. 

See  Crossings, 

STATIONS. 

Lights. 

Before   and    after    arrival   of 
trains,  497. 
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STATIGNS— Continued. 

Concurring'  negligence  of  two 

companies,  500. 
Failure  of  passenger  to  leave 

by  safest  way,  499. 
General  rule  as  to  company's 

duty,  495. 
Liability  for    failure  to    pro- 
vide, 498. 
Passenger    leaving   depot    in 

unusual  direction,  499. 
Stepping  in  hole  in  unlighted 

platform    not    contributory 

negligence,  499. 
To  whom  duty  is  owed,  4%. 
Platform,  liability  for  failure  to 
provide  for,  498. 

STOCK,  INJURY  TO. 

Care  required  to  avoid  injuring 
animals  seen   near  track,  240. 

Liability  for  injuries  to  animals 
unlawfully  at  large,  where  fail- 
ure to  fence  track,  726. 

Liability  where  owner  failed  to 
comply  with  fence  law,  728. 

19  (N  s)  A  &  E  R  Cas-'50 


TAXATION. 

Effect  of  reserved  power  of 
amendment  on  charter  exempt- 
ing- clauses,  276. 

TRESPASSERS. 

Duty  to  trespassers  on  track,  120. 

Ejection  from  moving  train  as 
tending  to  show   willfulness, 

754. 

Ejection  from  moving  train  is 
not  negligence  per  se,  754. 

Liability  for  ejection  from  mov- 
ing train,  754. 

Liability  for  injury  to  boy  tres- 
passer ordered  from  moving* 
car,  754. 

Liability  for  violent  ejection  of 
trespasser  from  moving  train 
after  repeatedly  ordering*  him 
oflF,  754. 

WILLFXTIiNISSS. 

See  Negligence, 


GENERAL  INDEX. 


ABUTTERS. 

See  Railroads  in  Streets, 

AOOIDENT  ON  TRACK. 

Absolute  liability  for  failure  to 
observe  statutory  precautions 
to  prevent  accidents  on  rail- 
roads. 

Walton  V.  Chattanooga  Rapid- 
Transit  Co.  (Tenn.),  436. 

Admissibility  of  evidence  to 
show  failure  to  give  statutory 
crossing  signals,  where  child 
was  killed  beyond  crossing. 
Mason  v.  Southern  Ry.  Co. 
(S.  Car,),  83. 

Contributory  Negligence. 

Pedestrian  failing  to  look  for 
trains  in  his  rear. 
Southern  Ry.  Co.  v.  Barfield 
(Ga.),702. 
Duty  of  railroad  to  trespassers 
on  track. 

Jackson  v,  Kansas  City,  etc., 
R.  Co.  (Mo.),  99. 
Duty  to  give  warnings  within 
city  where  track  used  as  a  foot- 
path by  licensees. 
Council  V,  Chesapeake  &   O. 
Ry.  Co.  (Ky.),  236. 

Iviability  for  failure  to  maintain 
lookout  where  proximate  cause 
of  death  of  trespassing  child 
16  months  of  age. 
Mason  v.  Southern  Ry.  Co. 
(S.  Car.),  83. 

Ordinance  limiting  speed,  duty 
to  comply  with. 
Jackson  v,  Kansas  City,  etc., 
R.  Co.  (Mo.),  99. 

Pleading  negligence. 
Walton  V,  Chattanooga  Rapid- 
Transit  Co.  (Tenn.),  436. 

Presumption  that  deaf  pedes- 
trian seen  near  track  will 
avoid  danger. 

Piskorowski  v,   Detroit,   etc., 
Ry.  Co.  (Mich.),  120. 


ACCIDENT  ON  TRACK— 07«- 
tinued. 

Presumption  that  person  seen 
on  right  of  way  will  keep  out 
of  danger. 

Jackson  v,  Kansas  City,  etc., 
R.  Co.  (Mo.),  99. 
Speed  in  violation  of  ordinance 
as  negligence  per  se. 
Jackson  v,  Kansas  City,  etc., 
R.  Co.  (Mo.),  99. 
Speed  prohibited  by  ordinance 
must  be  shown  to  have  been 
proximate  cause  of  accident. 
Jackson  v,  Kansas  City,  etc., 
R.  Co.  (Mo.),  99. 
Whether  contributory  negligence 
for  indigent  wife  to  leave  af- 
flicted husband  unattended. 
Jackson  v,  Kansas  City,  etc., 
R.  Co.  (Mo.),  99. 

ACT  OP  GOD. 

See  Carriers  of  Freight, 

ADVERSE]  POSSESSION. 
See  Right  of  Way. 

APPEALS. 

Garnishee's  right  of  appeal. 
Santa  Fe  Pac.  R.  Co.  v,  Bossut 
(N.  M.),  683. 
Motion  for  new  trial  not  always 
a  prerequisite. 

Barr  v.    Southern    Ry.    Co. 
(Tenn.),  261. 
Penalty  for  vexatious  appeal. 
Missouri,  etc.,  Ry.  Co.  v,  Trus- 
kett(C.  C.  A.),  618. 

Review. 

Bill  of  exceptions  not  neces- 
sary to  review  of  demurrer 
to  evidence. 

Barr    v.  Southern  Ry.    Co. 
(Tenn.),  261. 
Bill  of  exceptions,  sufficiency 
of. 

Central  of  Georgia  Ry.  Co. 
V,  Woolsey  (Ga.),  573. 
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APPEALS—  Continued. 

Directed  verdict. 
Scott  V,  St.  Louis,  etc.,  R. 
Co.  (Iowa),  63. 
Directed  verdict,   defendant's 
right  to  support, 
Whitney  v.  New  York,  etc., 
R.  Co.  (C.  C.  A.),  184. 
Effect    of  successive  verdicts 
for  plaintiff. 

Central  of  Georgia  R.  Co.  v, 
Woolsey  (Ga.),  573. 
Harmless  error. 
Procter  v.  Southern  Califor- 
nia Ry.  Co.  (Cal.),  77. 
In    eminent    domain  proceed- 
ings. 

Galesburg  &,  G.  E.  R.  Co.  v, 
Milroy  (111.),  277. 
Sufficiency  of  record. 
Scott  V,   St.  Louis,  etc.,  R. 
Co.  (Iowa),  63. 
Weight  of  evidence. 
Chesapeake  &  O.  Ry.  Co.  v. 
Davis  (Ky.),  710. 
Time  of  signing  and  recording 
bill  of  exceptions. 
Ketterman  v.  Dry  Fork  R.  Co. 
(W.  Va.),  446. 

ARGUMENTS  OF  OOIJNSEL. 
See  Trial, 

ARREST. 

See  Carriers  of  Passengers, 

ASSUMPTION  OF  RISK. 
See  Mastet  and  Servant. 

ATTACHMENT. 

Goods  in  transit  subject  to  at- 
tachment. 

Santa  Fe  Pac.  R.  Co.  v,  Bossut 
(N.  M.),  683. 

BAGGAGE. 

Liability  for  merchandise 
shipped  as  baggage  depends 
upon  existence  of  gross  negli- 
gence. 

Toledo  Sl  O.  C.  R.  Co.  v.  Bow- 
ler &    Burdick    Co.  (Ohio), 
574. 
Liability    for    merchandise 
shipped    as    baggage    with 


B AGK3-AGB—  Continued, 

knowledge  of  connecting  car- 
rier's baggage  master. 
Toledo  &  O.  C.  R.  Co.  v.  Bowler 

&  Burdick  Co.  (Ohio),  574. 
Passenger's  right  to  carry  par- 
cels, sufficiency  of  evidence  of 
usage  to  show  adoption  of  role 
by  carrier. 
Runyan  v.  Central  R.  Co.  of 

New  Jersey  (N.  J.),  290. 

BURDEN  OF  PROOF. 

Burden  of  proof  as  to  compliance 
with  statute  creating  absolute 
liability  for  failure  to  observe 
statutory  precautions  to  pre- 
vent accidents  on  railroads. 
Walton  V,  Chattanooga  Rapid- 
Transit  Co.  (Tenn.),  436. 

OATTLE  GUARDS. 

See  Stock,  Injury  to. 

Contributory  negligence  in  ac- 
tion based  on  defect  in  cattle 
guards. 

Hathaway  v,  Detroit,  etc.,  Ry. 
Co.  (Mich.),  714. 

CARRIERS  OF  FREIGHT. 

See  Connecting  Carriers, 

Damages, 

Rates, 

Act  of  God,  heavy  dew  no  excuse 
for  delay  in  transportation. 
Missouri,  etc.,  Ry.  Co.  v.  Trus- 
kett  (C.  C.  A.),618. 
Attachment  of  goods  in  transit. 
Santa  Fe  Pac.  R.  Co.  v,  Bossut 
(N.  Mex.),  683. 
Burden  of  proof  where  carrier 
relies  on  failure  to  give  notice 
of  claim. 

Ward  V,  Missouri  Pac.  Ry.  Co. 
(Mo.),  30. 
Carrier's  lien  on  goods  attached 
in  its  warehouse. 
Santa  Fe  Pac.  R.  Co.  v,  Bossut 
(N.  Mex.),  683. 
Failure  to  give  notice  of  claim 
for    loss    no    defense    where 
harmless. 

Ward  V,  Missouri  Pac.  Ry.  Co. 
(Mo.),  30. 
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OABBIEBS    OP     PRBIGHT— 
Continued, 

GamiBhment,  effect  of  after 
delivery  to  carrier. 
Baldwin  v.  Great  Northern 
Ry.  Co.  (Minn.)«  202. 
Lriability  for  loss  of  connecting 
carrier's  cars  in  yard  of  termi- 
nal company. 

Chicag-o,  etc.,  Ry.  Co.  v.  Bos- 
worth  (N.  S.),  680. 

Live  Stock. 

Burden  of  proof  where  liability 
limited. 

Crawford  v.  Southern  Ry. 
Co.  (S.  Car.),  17. 
Declarations  of  engineer  show- 
ing malice,  admissible  in 
action  for  injuries  to  cattle 
in  transit. 

Crawford    v.   Southern   Ry. 
Co.  (S.  Car.),  117. 
Limiting  liability  by  stipula- 
tion that  shipper  shall  load 
at  his  own  risk. 
Crawford    v.   Southern  Ry. 
Co.  (S.  Car.),  17. 
Limiting  liability  to  own  line. 
Keller  v.  Baltimore  &  O.  R. 
Co.  (Pa.),  198. 
State  statute  forbidding  over- 
loading may  be  applicable  to 
interstate  shipments. 
Crawford  v.  Southern    Ry. 
Co.  (S.  Car.),  17. 
Statutory  liability  of  carrier 
for  overloading  where  loaded 
by  shipper. 

Crawford  v.   Southern    Ry. 
Co.  (S.  Car.),  17. 

Rates. 

Reduced  valuation  as  consid- 
eration for  reduced  rate. 
Ward  V.  Missouri  Pac.  Ry. 
Co.  (Mo.),  30. 
Reduced    valuation    clause    re- 
quires a  consideration. 
Ward  V.  Missouri  Pac.  Ry.  Co. 
(Mo.),  30. 
Revenue  stamp,  federal  jurisdic- 
tion where  carrier  prohibited 
from  adding  cost  of  to  maxi- 
mum rates  fixed  by  state  rail- 
road commission. 
Trammell  v,  Dinsmore  (C.  C. 
A.),  469. 


CARRIERS  OF  PASSENGERS. 

See  Baggage, 

Connecting  Carriers, 

Damages, 

Rates, 

Appliances. 

Must  use  all  readily  attainable 
known  to  science. 
Whitney  v.  New  York,  etc., 
R.  Co.  (C.  C.  A.),  184. 
Arrest  of  passenger,  liability. 
Alabama  &  V.  Ry.  Co.  v,  Kuhn 
(Miss.),  466. 

Contributory  Negligence. 

Going  on  platform  of  moving 
car  is  negligence  as  matter 
of  law. 

Louisville    &  N.  R.  Co.  v. 
Head  (Ky.),  302. 
Riding  on  top  of  car  will  not 
prevent  recovery  for   reck- 
lessness and  willfulness. 
Chicago,    etc.,    Ry.    Co.   v, 
Bosworth  (U.  S.),  681. 
E^mployee  riding  to  work  is  a 
passenger. 

Chattanooga  Rapid-T  r  a  n  s  i  t 
Co.  V,  Venable  (Tenn.),  768. 
Federal    courts    not    bound    to 
follow  state  decisions  on  ques- 
tions relating  to  the  carriage 
of  freight  or  passengers. 
Whitney  v.   New  York,  etc., 
R.  Co.  (C.  C.  A.),  184. 
Liability    for    failure    to    light 
station  as  affected  by  intention 
to  remain  unreasonable  time. 
Chicago,  etc.,  Ry.  Co.  v,  ^qqA 
(C.  C.  A.),493. 
Not  negligence  to  allow  passen- 
ger having  knowledge  of  the 
ground  to  alight  beyond  plat- 
form. 

Louisville  &  N.  R.  Co.  v,  Keith 
(Ky.),  180. 

Passes. 

Employees    riding    on   passes 
as  passengers. 

Whitney  v.  New  York,  etc., 
R.  Co.  (C.  C.  A.),  184. 
Validity  of  printed  conditions 
in  passes  issued  to  employ- 
ees. 

Whitney  v.  New  York,  etc., 
R.  Co.  (C.  C.  A.),  184. 
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OARBIEBS  OF  PASSENGERS 
— Continued, 

Presumption  of  negligence  from 
injury  to  passenger. 
Whitney  v.  New  York,  etc., 
R.  Co.  (C.  C.  A.),  184. 
Riglit  to  carry  parcels,  suffi- 
ciency of  evidence  of  usage  to 
show  adoption  of  rule  by 
carrier. 

Runyan  v.  Central  R.  Co.  of 
New  Jersey  (N.  J.),  290. 
Right  to  enter  car  where  phys- 
ical resistance  by  employees. 
Runyan  v.  Central  R.  Co.  of 
New  Jersey  (N.  J.),  290. 

OBRTIOBABI. 

Krror  in  refusing  petition. 
Central  of  Georgia  R.  Co.  v. 
Woolsey  (Ga.),  573. 

OHHiDREN. 

As  witnesses. 
Burke  z/.  Ellis  (Tenn.),  695. 

Contributory  Negligence. 

Age    of   significance   only  as 
mark  of  capacity. 
Bess  V,  Atchison,  etc.,  Ry. 
Co.  (Kan.),  587. 
Not  attributable    to    child   16 
months  of  age. 
Mason    v.  Southern  Ry.  Co. 
(S.  Car.),  84. 
Damages  for  loss  of  time. 

Burke  v^  Ellis  (Tenn.),  695. 
Elements  of  damage  in  actions 
for  injuries  to. 
Burke  v.  Ellis  (Tenn.),  6%. 
Impairment  of  earning  capacity 
during  minority  as  element  of 
damages. 

Chesapeake    &  O.  Ry.  Co.  v, 
Davis  (Ky.),  711. 

Liability  of  receiver   for   negli- 
gence of  employers  in  permit- 
ting child  to  ride  in  dangerous 
place. 
Burke    v,    Ellis  (Tenn.),    695. 

Lookout,  liability  for  failure  to 
maintain  where  proximate 
cause  of  death  of  trespassing 
child  16  months  of  age. 
Mason  v.  Southern  Ry.  Co. 
(S.  Car.),  84. 


OHXLiDR'EX^— Continued. 

Measure  of  damages  for  death  of 
child  under  South  Carolina 
statute. 

Mason    v.    Southern  Ry.    Co. 
(S.  Car.),  84. 

Negligence  per  se  to  allow  child 
of  at>out  7  years  of  age  to  ride 
on  car  loaded  With  loose  earth. 
Burke  v.  Ellis  (Tenn.), 695. 

There  is  no  issue  of  manhood  or 
childhood  in  an  action  for  in- 
juries to  man  about  20  years  of 
age  caused  by  his  jumping  from 
moving  train  upon  which  he 
was  trespassing. 
Western  &  A.  R.  Co.  v.  Hol- 
sonback  (Ga.),  351. 

Turntables. 

Negligence  in    leaving  unse- 
cured. 
East  Tennessee  &  W.  N.  C. 

R.  Co.  V,  Cargille  (Tenn.), 

282. 

COLLISIONS. 

See  Injuries  and  Collisions, 

OONNEOTING  OARRIERS. 

Liability  for  loss  in  yard  of  ter- 
minal company. 
Huntting    Elevator     Co.      v. 
Boswick  (U.  S.),  651. 

Liability  for  loss  of  connecting 
carrier's  cars  in  yard  of  termi- 
nal company. 

Chicago,  etc.,  Ry.  Co,  v.   Bos- 
worth  (U.  S.),  680. 


OONSTITXJTIONAL  LAW. 

See  Taxation. 

Constitutionality  o  f  Georgia 
statute  creating  failroad  com- 
mission. 

Trammell  v.   Dinsmore  (C.  C. 
A.),  468. 

Constitutionality  of  statute  re- 
quiring company  to  pay  entire 
cost  of  division  fences,  where 
right  of  way  donated. 
Sleadd  v.  Southern  Ry.  Co.  in 
Kentucky  (Ky.),  131. 

Constitutionality    of  statute 
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CONSTITUTION  A  I.  LAW— 
Continued, 

quiring  railroad  to  lower  cul- 
vert without  compensation. 
Chicago  &  Grand  Trunk  Ry. 

Co.  V.  Chappell,  Drain  Com'r, 

(Mich.),  607. 
Constitutionality    of  statute  re- 
quiring track  connections   at 
intersections. 
Wisconsin,    etc.,    R.    Co.    v, 

Jacobson  (U.  S.),  634. 

Exemptions     from      taxation, 
eifect   of   reserved   power    to 
amend  or  repeal. 
St.  Ix>uis  County  v,  Duluth  & 
I.  R.  R.  Co.  (Minn.),  273. 

Federal     j  urisd  i  ction     where 
freight  rates  fixed  by  state. 
Trammell  v.  Dinsmore  (C.  C. 
A.),  469. 

Geographical  position  of  state 
may  render  certain  railroads, 
standing  apart,  legitimate 
subject-matter  of  legislation. 
Terre  Haute  &  I.  R.  Co.  v.  Cox 
(C.  C.  A.),  327. 

Interrogatories  for  a  discovery 
may  be  propounded  to  defend- 
ant railroad  in  civil  action  for 
wrongful  death  under  Ala- 
bama statute. 

Southern    Ry.    Co.     v.    Bush 
(Ala.),  46. 

Statute  allowing  double  damages 
for   injury    to  stock   through 
failure  to  fence. 
Kingsbury  v,  Missouri,  etc., 
Ry.  Co.  (Mo.),  719. 

CONTRIBUTORY  NBGLI- 

GBNOE. 

See  Carriers  of  Passengers, 

Master  and  Servant. 

Absence  of,  must  be  pleaded. 
Haner  v,  Northern    Pac.  Ry. 
Co.  (Idaho),  628. 

Burden  of  proof. 
Haner  v.  Northern    Pac.  Ry. 
Co.  (Idaho),  629. 

Burden  of   proof  in   action  for 
injury  to  employee. 
Haltom  V,    Southern  Ry.  Co. 
(N.  Car.),  776. 


OONTRIBUTORT    NBGLI- 

QtTSili^OB-'Continued, 

Disregard  of  rules  in  coupling 
cars. 

Hodges  V.  Kimball  (C.  C.  A.)» 
755. 
Evidence  of  speed  at  crossing 
prohibited  by  company's  rules 
admissible  as  tending  to  show 
absence  of  contributory  negli- 
gence. 

Davis  V,   Concord  &  M.  R.  R. 
(N.  H.),  68. 
In  action   based   on   defect   in 
cattle  guards. 

Hathaway  v,  Detroit,  T.  &  M. 
Ry.  Co.  (Mich.),  714. 
Indigent   wife  leaving    afflicted 
husband  unattended. 
Jackson  v,  Kansas  City,  etc.» 
R.  Co.  (Mo.),  99. 
No  defense   under  statute   cre- 
ating   absolute    liability    for 
failure    to  observe    statutory 
precautions  to   prevent    acci- 
dents on  railroads. 
Walton  V,  Chattanooga  Rapid- 
Transit  Co.  (Tenn.),  436. 
Of  passenger  will  not  prevent  re- 
covery  for   recklessness    and 
willfulness. 

Illinois  Cent.  R.  Co.  v.  Brown 
(Miss.),  681. 
Passing  closed  crossing  gates. 
I^ake  Shore,  etc.,  Ry.  Co.  v„ 
Ehlert  (Ohio) ,  731. 
Passing    over  car  of  train  ob- 
structing crossing  is. 
Barr     v.    Southern    Ry.    Co. 
(Tenn.),  261. 
Passing  through  obstructing 
train  at  crossing  relying   on 
statements  of  brakeman,  ques- 
tion for  jury. 

Scott  V,  St.  Louis,  etc.,  Ri  Co. 
(Iowa),  63. 
Pedestrian    failing   to  look  for 
trains  in  his  rear. 
Southern  Ry.  Co.  v.  Barfield 
(Ga.),  702. 
Prevents  recovery  notwithstand- 
ing negligence,  however  great. 
Bolin  V,  Chicago,  etc.,  Ry.  Co. 
(Wis.),  735. 
Question  for  court. 
Merritt  v.  Great  Northern  Ry. 
Co.  (Minn.),  775. 
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CONTRIBUTORY   NBGLI- 
QimXOB— Continued, 

Question  for  jury. 
Allen  V,  Boston  &  M.  R.  R. 
(Me.),  729. 
Section  'foreman,  in  standing 
near  track  when  struck  by 
defective  car  door,  not  gtiilty 
of. 

Chicago  &,  A.  R.  Co.  v,  Cullen 
(111.),  523. 
When  question  of  law,  and  when 
question  for  jury. 
Ketterman  v.  Dry  Fork  R.  Co. 
(W.  Va.),  445. 

OORPORATION& 

See  Parties, 
Railroads, 

CROSS-EXAMINATION. 

Right  of   not  destroyed  by  fail- 
ure to  examine  in  chief. 
Mason    v.    Southern  Ry.   Co. 
(S.  Car.),  83. 

CROSSINGS. 

See  Evidence, 

Care    required   of    company    to 
avoid  accidents. 
Green  v.  Erie  R.  Co.  (N.  J.), 

olio. 

Care  required  of  highway  trav- 
eler. 
Green  v.  Erie  R.  Co.  (N.  J.),  308. 

Care  required  of  pedestrian. 
Schneider  v.  Northern  Pac. 
Ry.  Co.  (Minn.),  314. 

Conclusiveness  of  acts  of  rail- 
road commission  in  approving 
the  crossing  of  one  railroad  by 
another. 

Chicago,  etc.,  Ry.  Co.  v,  lK>uis- 
ville,  etc.,  R.  Co.  (Ky.),  688. 

Contributory  Negligence. 

As  affected  by  failure  to  com- 
ply with  ordinance  requiring 
maintenance   of  gates    and 
flagman. 
Schneider  v.  Northern  Pac. 

Ry.  Co.  (Minn.),  314. 
Attempting  to   drive  over  in 
front  of  approaching  train. 
Green  v,  Erie  R.  Co.  (N.  J.), 

308. 


OBJOeSUiOS— Continued, 

Care  required  of  highway 
traveler. 

Davis  V,  Concord  &  M.  R.  R. 
(N.  H.),  68. 
Closed  crossing  gates. 
I^ake  Shore,  etc.,  Ry.  Co.  v. 
Ehlert  (Ohio),  731. 
Evidence  of  habits  of  deceased 
as    to  carefulness  at  crosa- 
ings. 

Davis  V,  Concord  &  M.  R.  R. 
(N.  H.),  68. 

Habits    of    deceased    as    evi- 
dence of  his  due  care. 
Smith  V,  Boston  &  M.  R.  R. 
(N.  H.),  320. 

Passing  over  car  of  obstruct- 
ing train  is. 

Barr    v.    Southern   Ry.  Co. 
(Tenn.),  261. 

Passing  through  obstructing 
train  relying  on  statements 
of  brakeman,  question  for 
jury. 

Scott  V,   St.  Ix>uis,  etc.,  R. 
Co.  (Iowa),  63. 

Question  for  jury. 
Woehrle  v,  Minnesota  Trans- 
fer Ry.  Co.  (Minn.),  529. 

Reliance  on  performance  of 
duty  to  give  signals,  ques- 
tion for  jury. 

Smith  V,  Boston  &  M.  R.  R. 
(N.  H.),  320. 

Speed  prohibited  by  company 'a 
rules,  evidence  of  admissible 
as  tending  to  show  absence 
of  contributory  negligence. 
Davis  V.  Concord  8l  M.  R.  R. 
(N.  H.),  68. 

Sufficiency  of  evidence. 
Smith  V,  Boston  &  M.  R.  R. 
(N.  H.),320. 

Evidence   sufficient    to    sustain 
verdict  for  plaintiff  in  action 
for  personal  injuries. 
Nashville,    etc.,    Ry.    Co.    v, 
Lrawson  (Tenn,),  252. 

Farm  Crossings. 

Adverse    possession     against 
railroad  under  statute. 
Costello  V,  Grand  Trunk  Ry. 
Co.  (N.  H.),  386. 
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OBOSSINGS-  Continued. 

Damages  for  change  of  loca- 
tion. 

Costello  V,  Grand  Trunk  Ry, 
Co.  (N.  H.),386. 
Kvidence  of  existence  of  right. 
Costello  V.  Grand  Trunk  Ry. 
Co.  (N.  H.),  386. 
Location. 
Costello  V.  Grand  Trunk  Ry. 
Co.  (N.  H.),386. 
Right  of  tenant  by  curtesy  to 
maintain  action  for  obstruc- 
tion and  removal. 
Costello  V,  Grand  Trunk  Ry. 
Co.  (N.  H.),  386. 

Flagman. 

Implied  invitation  to  cross. 
Woehrle  v,  Minnesota  Trans- 
fer Ry.  Co.  (Minn.),  529. 

Gates. 

Closed    gates    as  warning    to 
public. 

Lake  Shore,  etc.,  Ry,  Co.  v. 
Ehlert  (Ohio).  731. 
Implied  invitation  to  cross. 
Woehrle  v.  Minnesota  Trans- 
fer Ry.  Co.  (Minn.),  529. 
Liability  for  injury  to  boy  in- 
duced to  pass  through  obstruct- 
ing  train   by     statements   of 
brakeman. 

Scott  z/.  St.  Louis,  etc.,  R.Co. 
(Iowa),  63. 
Liability  for  injury  to  trespasser 
induced  to  pass  through  ob- 
structing train  by  statements 
of  brakeman. 

Davis  V,   Concord  &  M.  R.  R. 
(N.  H.),  68. 
Looking  and  listening  by  pedes- 
trian not  always  sufficient  care. 
Burke  v.  Central  R.  Co.  of  New 
Jersey  (N.  J.),  258. 
Question  for  jury  whether  duty 
to  keep  in  condition  required 
company  to  cover  with  snow. 
Dickey  v,  Boston  &  M.  R.  R. 
(N.  H.),258. 
Right  of  way,  stationary  trains 
and  highway  travelers. 
Allen   V.  Boston  &  M.    R.   R. 
(Me.),  729. 

Signals. 
Admissibility   of    evidence  to 


GBX:^BBJXIQ[&— Continued. 

show  failure  to  give  statutory 
crossing  signals,  where  child 
was  killed  beyond  crossing. 
Mason  v.  Southern  Ry.  Co. 
(S.  Car.),  83. 
Comparative  weight  of  affirm- 
ative and  negative  testi- 
mony. 

Haun  V.  Rio  Grande  W.  Ry. 
Co.  (Utah),  370. 
Evidence  to  show  they  would 
have  been  heard,  if  given, 
Haun  V.  Rio  Grande  W.  Ry. 
Co.  (Utah),  370. 
Private  crossings. 
Louisville    &  N.    R.   Co.  v. 
Bodine  (Ky.)«  551. 
Question    for    jury     whether 
failure  to  give  is  negligence, 
under  statute  of  Utah. 
Haun  V.  Rio  Grande  W.  Ry. 
Co.  (Utah),  370. 
Reliance   on    performance    of 
duty  not  contributory  negli- 
gence. 

Woehrle  v,  Minnesota  Trans- 
fer Ry.  Co. (Minn.),  529. 
Signals,  negative  evidence. 
Mackrall  v,   Omaha  &  St,  L. 
R.  Co.  (Iowa),  59. 
Speed. 
Question  for  jury. 
Davis    V.   Concord  &  M,  R. 
R.  (N.  H.),  69. 

Stop,  Look  and  Listen. 

Failure  to  look  and  listen  not 
contributory  negligence  as 
matter  of  law. 

Smith  V.  Boston  <&  M.  R.  R. 
(N.  H.),  320. 

Failure  to  stop  horse  when 
train  approaching  from  short 
distance  is  not  contributory 
negligence  as  matter  of  law. 
Smith  V.  Boston  &  M.  R.  R. 
(N.  H.),  320. 

Question  for  jury. 
Mackrall  v.  Omaha  &  St.  L. 
R.  Co.  (Iowa),  59. 

Question  for  jury  whether  con- 
tributory negligence  to  fail 
to  look  or  listen. 
Davis  V.  Concord  &  M.   R. 
R.  (N.  H.),68. 
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Streets  cannot  be  opened  across 
railroads    without    compensa- 
tion to  company. 
St.   Louis  &  S.  F.  R.  Co.  V. 
Gordon,  Mayor,  (Mo.),  561. 

CULVERTS. 
See  Damages, 
Fences, 

DAMAGES. 

See  Eminent  Domain. 

Constitutionality  of  statute 
allowing^  double  damag^es  when 
stock  is  injured  on  track  be- 
cause of  failure  to  fence. 
Kingsbury  v.  Missouri,  etc., 
Ry.  Co.  (Mo.),  720. 

Elements. 

Ejected  passeng-er's  separation 
from  baggage. 
Procter  v.  Southern  Califor- 
nia Ry.  Co.  (Cal.),  77. 

Grood  name  of  ejected  female 
passenger. 

Procter  v.    Southern    Cali- 
fornia Ry.  Co.    (Cal.),  77. 

Impairment  of  earning  capac- 
ity during  minority. 
Chesapeake  &  O.  Ry.  Co.  v, 
Davis  (Ky.),7lO. 

In   case    of   collisions    where 
track  used  in  common. 
Central    Trust  Co.   of  New 
York  V.   Denver,  etc,    R. 
Co.   (C.  C.  A.),  513. 

Injury  to  minor. 
Burke  z/.  Ellis  (Tenn.),  695. 

Loss  of  time  in  action  for  inju- 
ries to  minor. 
Burke  v.  Ellis  (Tenn.),  695. 

Price  of  required  clothing. 
Procter  v.  Southern  Califor- 
nia Ry.  Co.  (Cal.),  77. 

Eminent  Domain. 

Succeeding  company  liable  for 
compensation. 

Southern  Ry.    Co.   v.  Hood 
(Ala.),  166. 
Evidence  of  earnings  of  employee 
outside  of  employment  admis- 
sible. 

Wilkie  V.  Raleigh  &  C.  F.  R. 
Co.  (N.  Car.),  295. 


'DA:iBJLQtE&— Continued. 

Excessive  Verdict. 

$5(X)  not  excessive  for  arrest 
of  passenger. 
Alabama  &  Ry.  Co.  v.  Kuhn 

(Miss.),  466. 

Harmless  error  in  instructing 
jury  to  find  nominal  damages 
where  verdict  for  substantial 
damages. 

Louisville  &  N.  R.  Co.  v.  Head 
(Ky.),  302. 

In  action  for  delay  in  transpor- 
tation. 

Missouri,  etc.,  Ry.  Co.  v. 
Truskett  (C.  C.  A.),  618. 

Loss  of  life,  $7,500  not  excessive. 
Thompson  v.  Great  Northern 
Ry.Co.  (Minn.),  421. 

Interest. 

Allowance  of,  on  claims 
against  receiver  for  negli- 
gence, within  discretion  of 
court. 

Central  Trust  Co.  of  New 
York  V.  Denver,  etc,  R. 
Co.  (C.  C.  A.),  513. 

Must  be  claimed  in  complaint 
in  action  for  negligence. 
Haner  v.  Northern  Pac.  Ry. 
Co.  (Idaho),  628. 

Loss  of  profits  from  partnership 
business,  evidence  of  admissi- 
ble. 

Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Scheinkoenig  (Kan.),  232. 

Measure. 

Death  of  child  under    South 
Carolina  statute. 
Mason  v.  Southern  Ry.  Co. 
(S.  Car.),  83. 

Delay  in  transportation  of  live 
stock. 

Missouri,  etc.,  Ry.  Co.  v, 
Truskett  (C.  C.  A.),  618. 

Punitive   damages    for    wrong- 
ful death    recoverable    under 
Alabama  statute. 
McGhee  v.  McCarley  (C.  C.  A.), 
216. 

DEOLABATIONS. 
See  Evidence. 


GBNKRAI«  INDBX 


795 


DBDIOATION. 

See  Railroads  in  Streets, 

DIRBOTION  OF  VBRDIOT. 

Haner  v.  Northern   Pac.   Ry. 
Co.  (Idaho),  628. 
Federal  courts*  rule. 
Hodges  V,  Kimball  (C.  C.  A.), 

755. 

Injury  from  surface  water. 
Kansas  City,   etc.,   R.  Co.  v. 
Williams  (Ind.  Ten),  361. 

BJEOTMBNT. 

See  Right  of  Way. 

EMINENT  DOMAIN. 

See  Damages. 

Ejectment  of  company  from 
right  of  way  for  failure  to 
condemn  and  make  compensa- 
tion. 

Southern    Ry.    Co.    v.    Hood 
(Ala.),  166. 

Klements  of  damages 
Galesbury  v.  G.   %,  R.  Co.  v. 
Milroy  (111.),  277. 

Measure  of  damages,  land  not 
taken. 

Galesbury  &  G.  E.  R.  Co.  v, 
Milroy  (111.),  277. 

Streets  cannot  be  opened  across 
railroads    without    compensa- 
tion to  company. 
St.  Louis  &  S.  F.   R.  Co.  V. 
Gordon,  Mayor,   (Mo.),  561. 

Succeeding  company  liable  for 
compensation. 

Southern    Ry.    Co.    v.    Hood 
(Ala.),  166. 

BSTOPPBLi. 
See  Leases, 

EVTDENOB. 
See  Crossings. 

Judicial  Notice. 
Witnesses. 

Jackson  v.  Kansas  City,  etc., 

R.  Co.  (Mo.),  99. 
Scott  V.  St.  Louis,  etc.,  R.  Co. 

(Iowa),  63. 
Burden  of  proof  on  plaintiff  to 
show  negligence,  in  action  for 


BVIDENOB— Continued. 

injury  to  employer  based  on 
negligence  in  inspecting  cars. 
Hodges  V.  Kimball  (C.  C.  A.), 

755. 
Burden  of  proof  where  carriers' 
liability  is  limited. 
Crawford  v.  Southern  Ry.  Co. 

(S.  Car.),  18. 
Circumstantial  evidence  of  origin 
of  fire    sufficient    to    support 
finding. 

McGinn  v.  Piatt  (Mass.),  245. 
Custom  as  to  giving    crossing 
signals. 
Mackrall  v.  Omaha  &  St.  L. 

R.  Co.  (Iowa),  59. 
Declarations    of    brakeman    to 
injured    boy    inadmissible  as 
statement  of  a  conclusion,  and 
not  a  fact. 
Scott  V.  St.  Louis,  etc.,  R.  Co. 

(Iowa),  63. 

Declarations  of  engineer  show- 
ing malice  in  action  for  injury 
to  cattle  in  transit  admissible. 
Crawford  v.  Southern  Ry.  Co. 
(S.  Car.),  17. 

Kffect  of  showing  good  condition 
of  appliances  to  prevent  escape 
of  fire. 

Georgia  &  A.  Ry.  v.  Rawson 
(Ga.),  463. 

Evidence  of  speed  at  crossing 
prohibited  by  company's  rules 
admissible  as  tending  to  show 
absence  of  contributory  negli- 
gence. 

Davis  V.  Concord  &  M.  R.  R. 
(N.  H.),  68. 

Existence  of  freight  rates. 
Ward  V.  Missouri  Pac.  Ry.  Co. 
(Mo.),  30. 

Expert  testimony,  loss  in  value 
of  cattle. 

Missouri,    etc.,    Ry.     Co.     v. 
Truskett  (C.  C.  A.),  618. 

Habits  of  deceased  as  evidence 
of  his  due  care  at  crossings. 
Smith  V.  Boston  &  M.  R.  R. 
(N.  H.),  320. 

Habits  of  deceased  as  to  careful- 
ness at  crossings. 
Davis  V.  Concord  &  M.  R.  R. 
(N.  H.),  68. 
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EVIDENOB—Continued, 

Harmless  error. 
Mason  v.  Southern  Ry.  Co. 
(S.  Car.),  83. 
Interrogatories  for  a  discovery 
may  be  propounded  to  defend- 
ant railroad  in  civil  action  for 
wrongful  death  under  Ala- 
bama statute. 

Southern    Ry.    Co.    v.    Bush 
(Ala.),  47. 
Negative  evidence  as  to  crossing 
signals. 

Mackrall  v,  Omaha  &  St.  I^. 
R.  Co.  (Iowa),  59. 
Of  declaration  of  engineer. 
Mason  v.    Southern  Ry.    Co. 
(S.  Car.),  85. 
Ordinances,  how  proved. 
Jackson  v.  Kansas  City,  etc., 
R.  Co.  (Mo.),  99. 
Presumption  of  negligence  from 
injury  to  passenger. 
Whitney  v.    New  York,  etc., 
R.  Co.  (C.  C.  A.),  184. 
Presumption  of  negligence  from 
origin  of  fire. 

Farrington  v.  Rutland  R.  Co. 
(Vt.),  248. 
Presumption    that    deaf  pedes- 
trian seen  near  track  will  avoid 
danger. 

Piskorowski    v,  Detroit,  etc., 
Ry.  Co.  (Mich.),  120. 
Presumption  that  interstate 
commerce  commission  has 
complied  with  act. 
Atlanta,  K.  &  N.  Ry.  Co.  v. 
Home  (Tenn.),  509. 
Presumption  that  person  seen  on 
right  of  way  will  keep  out  of 
danger. 

Jackson  v,  Kansas  City,  etc., 
R.  Co.  (Mo.),  100. 

Presumption  that  trespasser  will 
leave  track  to  escape  train. 
Southern    Ry.    Co.    v.    Bush 
(Ala.),  46. 

Rebuttal  of  presumption  of 
negligence  arising  from  in- 
jury to  stock. 

Central  of  Georgia  R.  Co.  v, 
Woolsey  (Ga.),  573. 

Sparks  from  other  locomotives 
at  other  times. 
McGinn  v.  Piatt  (Mass.),  245. 


BVIDENOB— Continued. 

Sufficiency  of  as  to  joint  liability 
of  two  companies  for  personal 
injuries. 

Chesapeake  &  O.   Ry.   Co.  v, 
Davis  (Ky.),  711. 
Sufficiency  of  evidence  of  defect 
in  fence. 

Goodrich  v,  Kansas  City,  etc., 
Ry.  Co.  (Mo.),  137. 
Sufficiency    of,    to  warrant  re- 
opening case. 

Goodrich  v,  Kansas  City,  etc, 
Ry.  Co.  (Mo.),  137. 
Wantonness  on  part  of  trainmen 
to  trespassers  on  track  may  be 
shown  by  circumstantial  evi- 
dence. 

Southern    Ry.    Co.    v.    Bush 
(Ala.),  46. 
Weight  of  question  for  jury. 
Haun  V,  Rio  Grande  W.  Ry. 
Co.  (Utah),  370. 

BXOEPTIONB. 
See  Appeals. 

BXPRESS  OOMPANIBS. 
See  Carriers  of  Freight, 
Rates, 
Revenue  Act, 

FEDERAL  OOBPORATIONS. 

See  Parties, 

FEDERAL  COURTS. 

Not  bound  to  follow  state  deci- 
sions on  questions  relating  to 
carriage  of  freight  or  passen- 
gers. 

Whitney  v.  New  York,  etc  R. 
Co.  (C.  C.  A.),  185. 

FENCES. 

See  Cattle  Guards, 

Constitutionality  of  statute  al- 
lowing   double    damages    for 
injuries  to  stock. 
Kingsbury   v,  Missouri,  etc., 

Ry.  Co.  (Mo.),  719. 
Constitutionality  of  statute  re- 
quiring company  to  pay  entire 
cost  of  division  fences,  where 
right  of  way  is  donated. 
Sleadd  v.  Southern  Ry.  Co.  in 

Kentucky  (Ky.),  131. 
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V^JNOB^— Continued. 

Culverts,    liability    where   hogs 
pass    through,    under   statute 
requiring  tracks  to  be  fenced. 
Kingsbury    v,  Missouri,   etc., 
Ry.  Co.  (Mo.),  719. 
Duty  at  station  grounds. 
Hathaway  v.  Detroit,  T.  &  M. 
Ry.  Co.  (Mich.),  714. 
Duty    of   railroad   to   construct 
division  fences  under  Kentucky 
statute. 

Owensboro  &   N.  Ry.    Co.  v. 
Courts  (Ky.),  125. 
Duty  to  fence  against  hogs  un- 
lawfully at  large. 
Kingsbury  v,    Missouri,  etc., 
Ry.  Co.  (Mo.),  720. 

Obligation   to   construct   under 
deed  conveying  right  of  way, 
in  absence  of  stipulation. 
Owensboro    A  N.  Ry.  Co.    r. 
Courts  (Ky.),  125. 

Sufficiency   of    evidence   as    to 
compensation  of  grantor. 
Owensboro  &  N.  Ry.   Co.   v. 
Courts  (Ky.),  125. 

Sufficiency  of  evidence  of  defect. 
Groodrich  v,  Kansas  City,  C.  & 
S.  Ry.  Co.  (Mo.),  137. 

FIRBS. 

Appliances. 

Duty  as  to  furnishing  spark 
arresters. 

Farrington  v.  Rutland  R.  Co. 
(Vt.),248. 
Effect  of  showing  good  condi- 
tion of  appliances. 
Georgia  &  'A.  Ry.  v.  Raw- 
son  (Ga.),  463. 

Evidence. 

Circumstantial  evidence  of  ori- 
gin of  fire  sufficient. 
McGinn    v.     Piatt    (Mass.), 
245. 

Presumption  of  negligence 
from  origin  of  fire. 
Farrington  v,  Rutland  R.  Co. 

(Vt.),  248. 

Sparks  from  other  locomotives 
at  other  times. 
McGinn    v,    Piatt     (Mass.), 
245. 


FLOODS. 

See  Water  and  Watercourses. 

FORECrLOSITBE. 

See  Receivers. 

FOREIGN  CORPORATIONS. 
See  Railroads. 

GARNISHMENT. 

Effect  of  garnishment  after  de- 
livery to  carrier. 
Baldwin  v.  Great  Northern  Ry. 
Co.  (Minn.),  202. 

Garnishee's  right  of  appeal. 
Santa  Fe  Pac.  R.  Co.  v.  Bos- 

sut  (N.  Mex.),683. 

GRANTS. 

Reversion  of  land  not  caused  by 
mere  breach  of  grantor's  per- 
sonal covenant  to  locate  sta- 
tions. 

Behlow  V.  Southern  Pac.  Ry. 
Co.  (Cal.),  392. 

Right  to  invoke  statute  providing 
for  forfeiture  of  land  for  fail- 
ure to  operate. 

Behlow  V.  Southern  Pac.  Ry. 
Co.  (Cal.),  392. 

Use  of  land  for  railroad  purposes 
preventing  reversion. 
Behlow  V.  Southern  Pac.  Ry. 
Co.  (Cal.),  392. 

GROSS  NEGUGENOE. 
See  Negligence. 

HAOKMEN. 
See  Stations. 

INJURIES  AND  OOLLISIONS. 
See  Damages. 

Contributory  negligence  no 
defense  under  statute  creating 
absolute  liability  for  failure  to 
observe  precautions  to  prevent 
accidents  on  railroads. 
Walton  V.  Chattanooga  Rapid- 
Transit  Co.  (Tenn.),  436. 

Joint  liability  of  railroads  for 
personal  injuries,  sufficiency 
of  evidence. 

Chesapeake  &  O.  Ry.  Co.  v. 
Davis  (Ky.),  710. 
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INJURIES  AND  COLLISIONS 
— Continued. 

Negligence  in  running  car 
through  city  with  iron  project- 
ing. 

Chesapeake  &  O.   Rj.  Co.  v. 
Davis  (Ky.),  711. 

INSTRUCTIONS. 

Davis  V.   Concord  &  M.  R.  R. 

(N.  H.),  69. 
Georgia  &  A.   Ry.  v,  Rawson 

(Ga.),  463. 
Hathaway  v.  Detroit,  etc.,  Ry. 

Co.  (Mich),  714. 
Mason  v.  Southern  Ry.  Co.  (8. 

Car.),  84. 
Western  &  A.  R.  Co.  v,  Hol- 

somback  (Ga.),  351. 
Krror  in  instructing  as  to  com- 
parative weight  of  positive  and 
negative  evidence  in  regard  to 
crossing  signals. 
Haun  V,  Rio  G  r  a  n  d  e  W.  Ry. 

Co.  (Utah),  370. 
Harmless  error. 
Mason  v.  Southern    Ry.    Co. 

(S.  Car.),  84. 
Wilkie  V.  Raleigh  &  C.  F.  R. 

Co.  (N.  Car.),  2%. 
Not  warranted  by  evidence. 
Jackson  v,  Kansas  City,  etc., 

R.  Co.  (Mo.),  99. 
Kingsbury  z/.  Missouri,  etc., 

Ry.  Co.  (Mo.),  719. 
Presumption  that  jury  consid- 
ered them  as  a  whole. 
Galesbury  Sl  G.   E.  R.  Co.  v. 

Milroy  (111.),  277. 
Weight  of  evidence. 
Runyan  v.  Central  R.   Co.  of 

New  Jersey  (N.  J.),  290. 

INTERBST. 

See  Damages, 

INTBRSTATB  COMMBRCB. 
See  Rates, 

Presumption  that  interstate 
commerce  commission  has 
complied  with  act. 
Atlanta,  K.   &  N.  Ry.  Co.  v. 
Home  (Tenn.),  509. 
Reduced  valuation  as  considera- 
tion for  reduced  rate. 
Ward  V,  Missouri  Pac.  Ry.  Co. 
(Mo.),  30. 


INTBRSTATB    COMMBROB— 
Continued, 

State   statute   forbidding   over- 
loading live  stock. 
Crawford  v,  Sotithem  Ry.  Co. 
(S.  Car.),  17. 

Visitorial  power  of  state  as  to 
interstate  business. 
State  ex  reL  v.  United  States 
Bxp.  Co.  (Minn.),  41. 

JOINT  LIABILITY. 
See  Personal  Injuries, 

JUDICIAL  NOTICB. 

Statute  incorporating  city. 
Jackson  v,  Kansas  City,  etc.» 
R.  Co.  (Mo.),  99. 

LBASBS. 

Estoppel  to  plead  that  lease  waa 
ultra  vires. 

Pittsburgh,  eta,  R.  Co.  v,  Al- 
toon  a,  etc.,  R.  Co.  (Pa.),  614. 

Lessee  as  trustee  of  lessor  and  its 
bond  holders  under  lease  re- 
quiring lessee  to  set  apart  cer- 
tain portion  of  earnings  for 
lessor. 

Terre  Haute  &  I.  R.  Co.  v.  Cox 
(C.  C.A.),327. 

Lessor  and  lessee  should  l>e  made 
defendants  in  action  to  subject 
railway  to  lessee's  liability. 
Little  Rock,  etc.,  Ry.  Co.  v, 
Daniels  (Ark.))  609. 
Liability  for  negligence  of  lea- 
see. 

Little  Rock,  etc.,  Ry.  Co.  v, 
Daniels  (Ark.),  609. 

Liability  to  other  company  for 
negligence,  where  track  used 
in  common. 
Central  Trust  Co.  of  New  York 

V,  Denver,  etc.,  R.  Co.  (C.  C. 

A.),  513. 

Penalty  mitigated. 
Pittsburgh,  etc.,  R.  Co.  v,  Al- 
toona,  etc.,  R.  Co.  (Pa.),  615 

Railway  subject  to  sale  to  satisfy 
liability  of  lessee. 
Little  Rock,  etc.,  Ry.   Co.  v 
Daniels  (Ark.),  609. 
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UOBNSBBS.  . 

Duty  as  to  warning's  where  track 
within  city  used  as  footpath. 
Connell  v.   Chesapeake  &  O. 
Ry.  Co.  (Ky.),  236. 
Duty  to  person  riding  on  train 
by  invitation  of  fireman. 
LrOuisyi.lle  &  N.  R.  Co.  v. 
Thornton  (Ky.),  229. 

LIBN8. 

Carrier's  lien  on  goods  attached 
in  its  warehouse. 
Santa  Fe  Pac.  R.  Co.  v.  Bossut 
(N.  M.),683. 

UGHTS. 

See  Stations, 

LIMITATIONS. 

Defective  summons  effective  to 
cause  runnings  to  start  afresh. 
Ketterman  v.  Dry  Fork  R.  Co. 
(W.  Va.),  446. 

BLASTER  AND  SERVANT. 

See  Damages, 
Evidence, 
Trespassers, 
Appliances. 

Hand-bar  not  machinery  with- 
in meaning  of  employers' 
liability  act. 

Clements  v,  Alabama  Great 

Southern  R.  Co.  (Ala.),  266. 

L/iability  of  master  for  defects. 

Clements  v.  Alabama  Great 

Southern  R.  Co.  (Ala.)f  266. 

Assumption  of  Risk. 

Brakeman  continuing  to  work 
with  knowledge  of  defective 
rails. 

Arnold  v,  Louisville  &  N.  R. 
Co.  (Ky.),  272. 
Coupling  cars. 
Hodges  V,  KimbaU  (C.  C.  A.), 
755. 
Defective  roadbed,  where  train- 
man is  not  chargeable  with 
notice. 

Wilkie  V,  Raleigh  &  C.  F.  R. 

Co.  (N.  Car.),  295. 

Burden   of  proving  absence   of 

negligence,  in  action  for  injury 

to  trainman,  thrown  on  def  end- 


MA8TER    AND    SERVANT— 
Continued, 

ant  by  admission  that  roadl>ed 
was  defective. 

Wilkie  V,  Raleigh  &  C.   F.  R. 
Ck>.  (N.  Car.),  295. 

Contributory  Negligence. 

Burden  of  proof  in  action  for 
injury  to  servant. 
Chattanooga    S.   R.    Co.    v, 
Myers  (Ga.),  776. 
Disregard  of  rules  in  coupling 
cars. 

Hodges  z/.  Kimball  (C.  C.  A.), 
755. 
Failure  of  engineer  to  comply 
with  statutory  requirement 
cause  of  collision  at  inter- 
section. 

Southern  Ry.  Co.  v,  Bryan 
(Ala.),  7. 
Question  for  jury. 
Great  Northern  Ry.  Co.   v, 
Kasischke  (C.  C.  A.),  406. 
Wilkie  V,  Raleigh  &  C.  F.  R. 
Co.  (N.  Car.),2%. 
Reliance  on  fellow  servaint  to 
give  warnings  of  danger  is 
not. 

Hooper    v.    Great  Northern 
Ry.  Co.  (Minn.),  1. 
Reliance   on    performance   of 
duty  by  fellow  servant  is  not. 
Merritt    v.    Great  Northern 
Ry.  Co.  (Minn.),  775. 
Riding  on  locomotive  in  viola- 
tion of  rule,  effect  of  custom. 
Chattanooga  S.    R.    Co.    v, 
Myers  (Ga.),  776. 

Standing    near    track    when 
struck  by  defective  car  door. 
Chicago    &    A.     R.  Co.    v, 
Cullen(Ill.),523. 

Sufficiency  of  evidence. 
Merritt   v.    Great   Northern 
Ry.  Co.  (Minn.),  775. 

Voluntarily  riding  on  locomo- 
tive in    violation    of   rules. 
Chattanooga  S.   R.    Co.    v, 
VL^^T^  (Ga.),776. 

Declarations  of  engineer  show- 
ing malice,  in  action  for  injury 
to  cattle  in  transit. 
Crawford  v.  Southern  Ry.  Co. 
(S.  Car.),  17. 
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MASTER    AND    SBRVAKT— 
Continued, 

Defective  Appliances. 

Inspection  of  hand-holds,  care 
required. 

Thompson  v.  Great  Northern 
Ry.  Co.  (Minn.),  421. 
Question  for  jury. 
Great  Northern  Ry.   Co.  v. 
Kasischke  (C.  C' A.),  406. 
Sufficiency  of  evidence. 
Great  Northern   Ry.   Co.  v, 
Kasischke  (C.  C.  A.),  406. 
Duty    to    employees    ridingf   on 
passes. 

Whitney  v.    New    York,  etc., 
R.  Co.  (C.  C.  A.),  184. 
Duty  to  instruct  inexperienced 
servant. 

Louisville     &    N.    R.    Co.    v. 
Miller  (C.  C.  A.),500. 
Duty   to  instruct    servant   non- 
assignable. 

Louisville     &    N.     R.    Co.    v. 
Miller  (C.C.  A.),  501. 
Kmployee  riding    free    by    per- 
mission of  conductor,  in  viola- 
tion of  rule,  is  not  a  trespasser. 
Chattanooga    R  a  p  i  d-Tninsit 
Co.  V,  Venable  (Tenn.),  768. 
Employment,  sufficiency  of  evi- 
dence of  where  traffic  arrange- 
ment between  companies. 
Goodrich  v,  Kansas  City,  etc., 
Ry.  Co.  (Mo.),  137. 
Liability  for  defective  car  door 
in  action  for  injury  to  section 
foreman. 

Chicago  &  A.  R.  Co.  v,  CuUen 
(111.),  523. 
Liability  for  negligence  of  em- 
ployees in  allowing  child  to 
ride  on  car  loaded  with  loose 
earth. 

Burke  v,  Ellis  (Tenn.),  695. 
Liability  of  master  depends  upon 
proximate  cause. 
Central  of  Georgia  Ry.  Co.  v. 
Eklwards  (Ga.>,  779. 

Liability  of  master,  question  for 

jury. 

Hooper  v.  Great  Northern  Ry. 

Co.  (Minn.),  1. 

Negligence,  con(^uctor  ordering 
brakeman  to  scotch  moving 
car  with  rock. 


BAASTEB    AND    SBRVANT— 
Continued, 

Haltom  V,  Southern   Ry.   Co. 
(N.  Car.),  776. 
Negligence  of  superior  servant 
engaged  in  manual  labor  must 
be  gross  to  create  liability. 
Illinois  Cent.  R.   Co.   v.  Cole- 
man (Ky.),285. 
No  presumption  of  negligence  in 
action  for  injury  to  employee 
based  on  negligence  in  inspec- 
tion of  cars. 

Hodges  V.  Kimball  (C.  C.  A.), 
755. 
Passengers,  employees  riding  to 
work. 

Chattanooga  Rapid-T  r  a  n  s  i  t 

Co.  V,  Venable  (Tenn.),  768. 

Presumption  of  negligence  not 

raised  by  injury  to  employee. 

Ketterman  v.  Dry  Fork  R.  Co. 

(W.  Va.),44S. 

Release. 

Right  of  employee  to  rely  on 
statements  of  company's  rep- 
resentative. 

Great  Northern  Ry.   Co.  v, 
Kasischke  (C.  C.  A.),  406. 

Sufficiency  of  evidence. 
Great  Northern  Ry,  Co.  v. 
Kasischke  (C.  C.  A.),  406. 

Relief  department,  right  to  ben- 
efits lost  by  acceptance  of 
damages. 

Clinton  v,  Chicago,  B.  &  Q. 
R.  Co.  (Neb.),  778. 

Roadbed,  failure  to  properly  con- 
struct and  maintain  negli- 
gence per  se,  where  trainman 
injured  in  derailment. 
Wilkie  V,  Raleigh  &  C.  F.  R. 
Co.  (N.  Car.),  295. 

Signals,  failure  to  give,  as  to 
movements  of  cars,  negligence 
where  cause  of  injury  to  em- 
ployee. 

Hooper  v.  Great  Northern  Ry. 
Co.  (Minn.),  1. 

Wantonness,  reckless ness  or 
willfulness  of  employee  may 
render  master  liable  for  puni- 
tive damages. 

Highland  Ave.  &  B.  R.  Co.  v, 
Robinson  (Ala.),  357. 
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NBGLIGENOB. 

See  Carriers  of  Passengers, 

Master  and  Servant, 

Pleading, 

Proximate  Cause, 

Any  evidence  of,  is  for  the  jury. 
Connell  v,  Chesapeake  &  O.  R. 
Co.  (Ky.),  237. 
Count  defective  for  setting-  forth 
separate  causes  of  action. 
Clements    v,    Alabama    Great 
Southern  R.  Co.  (Ala.),  266. 
Wantonness    and    recklessness, 
definition  of. 

Highland  Ave.  Sl  B.  R.  Co.  v, 
Robinson  (Ala.),  357. 
Evidence    of    defect     in    brake 
admissible  under  general  alle- 
g-ation  of  negligence  in  run- 
ning train  over  plaintiff. 
Walton  V,  Chattanooga  Rapid- 
Transit  Co.  (Tenn.),  436. 
Evidential      facts     constituting 
need  not  be  pleaded. 
Connell  v,  Chesapeake  &  O.  R. 
Co.  (Ky.),  237. 
Gross  negligence,  definition. 
Bolin  V,  Chicago,  etc.,  Ry.  Co. 
(Wis.),  735. 
Inference  of  intent  to  willfully 
injure,  sufficiency  of  evidence. 
Bolin  V,  Chicago,  etc.,  Ry.  Co. 
(Wis.),  735. 
leaving    turntables     unsecured 
and  accessible  to  children. 
East  Tennessee  &  W.  N.  C.  R. 
Co.  V,  Cargille  (Tenn.),  282. 
Liability  for  negligence  of  lessee. 
Little  Rock  Ft.  S.  Ry.  Co.  v, 
Daniels  (Ark.),  609. 
Negligence  per  se,  to  allow  child 
of  about  7  years  of  age  to  ride 
on  car  loaded  with  loose  earth. 
Burke  v.  Ellis  (Tenn.),  695. 
Pleading  and  proof. 
Haner  v.  Northern  Pac.  Ry.  Co. 
(Idaho),  628. 
Pleading  wantonness  and  reck- 
lessness in  action  for  ejection 
of  trespasser  from  train. 
Highland  Ave.  &  B.  R.  Co.  v, 
Robinson  (Ala.),  357. 
Projection     from     car    running 
through  city. 

Chesapeake  &  O.   Ry.  Co.   v, 
Davis  (Ky.),  710. 


NBGIjIGBNOEI—  Continued, 

Question  for  court. 
Merritt  v.  Great  Northern  Ry. 
Co.  (Minn.),  775. 
Question  for  jury. 
Allen   V,  Boston  &   M.  R.  R. 
(Me.),  729. 
Question  for  jury  whether  duty 
to  keep  crossing  in  condition 
required  company  to  cover  with 
snow. 

Dickey  v,  Boston  &  M.  R.  R. 
(N.  H.),  258. 
Signals  as  to  movements  of  cars, 
failure  to  give  negligence  when 
cause  of  injury  to  employee. 
Hooper  v.  Great  Northern  Ry. 
Co.  (Minn.),  1. 
Wantonness    and    recklessness, 
pleading. 

Southern  Ry.  Co.  v.  Bush 
(Ala.),  46. 
Wantonness,  recklessness  or 
willfulness  of  employee  may 
render  master  liable  for  puni- 
tive damages. 

Highland  Ave.  &  B.  R.  Co.  v, 
Robinson  (Ala.),  357. 
When    negligence    question    of 
law,    and  when    question    for 
jury. 

Ketterman  v.  Dry  Fork  R.  Co. 
(W.  Va.),  445. 

NEW  TRIAL. 

Nashville,  C.  &  St.  L.  Ry.  Co. 

V,  Lawson  (Tenn.),  252. 
Newly-discovered  evidence. 
Wilkie  V,  Raleigh  &  C.   F.  R. 

Co.  (N.  Car.),  295. 


NONSUIT. 

Motion  overruled. 
Mason   v.    Southern    Ry. 
(S.  Car.),  84. 


Co. 


ORDINANOBS. 

Contributory  negligence  as  af- 
fected by  failure  to  comply 
with  ordinance  requiring  main- 
tenance of  gates  and  flagman. 
Schneider  v.  Northern  Pac.  Ry . 
Co.  (Minn.),  314. 

Duty  of  railroad  to  comply  with 
ordinance  limiting  speed. 
Jackson  v.  Kansas  City,  Ft.  S. 
&  M.  R.  Co.  (Mo.),  99. 
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OILDINA2HOBB— Continued. 

Evidence  of. 
Jackson  v,  Kansas  City,  Ft.  S. 
A  M.  R.  Co.  (Mo.),  99. 
Ordinance  limiting  speed  applies 
to  railroad  yards. 
Jackson  v.  Kansas  City,  Ft.  S. 
&  M.  R.  Co.  (Mo.),  99. 
Speed  in  violation  of  as  negli- 
gence per  se. 

Jackson  v.  Kansas  City,  Ft.  S. 
&  M.  R.  Co.  (Mo.),  99. 
Speed   prohibited  by   ordinance 
must  be  shown  to  have  been 
proximate  cause  of  accident. 
Jackson  v,  Kansas  City,  Ft.  8. 
&M.  R.  Co.  (Mo.),  99. 

PABTIBS. 

Action  against  officer  as  action 
against  state. 
Smith  V,  Reeves  (U.  S.),  591. 

Lessor  and  lessee  should  be  made 
defendants  in  action  to  subject 
railway  to  lessee's  liability. 
Little  Rock,  etc.,  Ry.   Co.  v, 
Daniels  (Ark.),  609. 

Religious  corporation. 
Chicago,  etc.,  Ry.  Co.  v.  First 
M.   EJ.    Church    of   Leaven- 
worth (C.  C.  A.),  538. 

State's  consent  to  be  sued  not 
contained  in  g  3669  of  the  Polit- 
ical Code  of  California. 
Smith  V.  Reeves  (U.  S.),  593. 

State's  power  to  attach  condition 
to  its  consent  to  be  sued. 
Smith  V,  Reeves  (U.  S.),  592. 

State's  right  to  claim  exemption 
from  suit  by  federal   corpora- 
tion. 
Smith  V,  Reeves  (U.  S.),  592. 

PASSES. 

See  Carriers  of  Passengers. 

PERSONAL  INJURIES. 

Liability  for  injuries  to  boy  on 
train  by  invitation  of  fireman. 
Louisville    &    N.    R.    Co.    v. 
Thornton  (Ky.),  229. 

PLEADING. 

See  Negligence, 
Amendments  of  declaration  in 


VlMKDlX^Qt— Continued. 

action  for  injury  to  stock  on 
track. 

Hathaway  v,  Detroit,  etc.,  Ry. 
Co.  (Mich.),  714. 
Evidential     facts     constituting* 
negligence  need    not    be 
pleaded. 

Connell  v.  Chesapeake  &  O. 
Ry.  Co.  (Ky.),  236. 
Interest  must  l>e  claimed  in  com- 
plaint. 

Haner  v.  Northern  Pac.  Ry. 
Co.  (Idaho),  628. 
More  than  one  replication  may 
be  filed. 

Wilmot  V.  Yazoo  &  M.  Val. 
R.  Co.  (Miss.),  263. 

Negligence. 

Defective  brake  may  l>e  shown 
under  general  alleg3.tion  of 
negligence. 

Walton    V,    Chattanoogm 

Rapid-Transit  Co.  (Tenn.), 

436. 

Whether  misjoinder  in  pleading 

injury    to    passenger's   good 

name  not    as  separate  cause 

of  action. 

Procter  v.  Southern  California 
Ry.  Co.  (Cal.),  77. 

PRESUMPTIONS. 

See  Evidence. 

PROXIMATE  CAUSE. 

Where  ice  on  pond  destroyed  by 
oil  from  tank  car. 
Commercial  Ice  Co.  v.  Phila- 
delphia &  Ry.  Co.  (Pa.),  171. 

PUBLIC  LANDS. 

Jurisdiction  to  determine  ques- 
tion of  forfeiture. 
United  States  v.  Northern 
Pac.  R.  Co.  (U.  S.),  207. 
Reverter   not    caused  by  mere 
failure  to  build  road '  within 
period  prescribed  by  congress. 
United  States  v.  Northern 
Pac.  R.  Co.  (U.  S.),  207. 

QUESTIONS  OF   LAW  AND 
PACT. 

Negligence  and  contributory 
negligence,  when  questions  of 
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QUBSTIONS   OF   LAW  AND 
FACTT— Continued, 

law,  and  when  questions  for 
jury. 

Ketterman  v.  Dry  Fork  R.  Co. 
(W.  Va.),  445. 

Question  for  Jury. 

Contributory     negligfence     at 
crossing*,  question  for  jury. 
Woehrle    v.    Minnesota 
Transfer  Ry.  Co.  (Minn.), 
529. 
Liability  for  injury  to  inex- 
perienced servant  from  coup- 
ling cars,  question  for  jury. 
Louisville  &  N.  R.  Co.   v. 
Miller  (C.  C.  A.),  501. 
Question  for  jury,  unless  no 
recovery  can  be  had    upon 
any    view    which    can    be 
taken  of  the  facts  which  the 
evidence  tends  to  establish. 
Davis  V,  Concord  &  M.  R.  R. 
(N.  H.),  68. 
Question  for  jury  where  any 
evidence  of  negligence. 
Connell  v,  Chesapeake  &  O. 
Ry.  Co.  (Ky.),  236. 
Question     for   jury    whether 
warning  was  given  to  em- 
ployee,   in    action    for    his 
injury. 

Hooper  v.  Great   Northern 
Ry.  Co.  (Minn.),  1. 
Speed  of  train. 
Jackson     v,    Kansas    City, 
etc.,  R.  Co.  (Mo.),  99. 
Weight  of  evidence. 
Allen  V,  Boston  &  M.  R.  R. 

(Me.),  729. 
Haun  V.  Rio  Grande  W.  Ry. 
Co.  (Utah),  370. 

Question  of  Law. 

At>sence  of  evidence  for  plain- 
tiff.' 

Haner  v.  Northern  Pac.  Ry. 
Co.  (Idaho),  628. 
Child's  capacity  for  contribu- 
tory negligence. 
Bess  V,  Atchison,  etc.,  Ry. 
Co.  (Kan.),  586. 

Negligence  and    contributory 
negligence. 

Haltom  z/.  Southern  Ry.  Co. 
(N.  Car.),  776. 


RAXL'BOAD  OOMMISSION- 
BRS. 

Conclusiveness  of  acts. 
Chicago,     etc.,     Ry.     Co.     v, 
Louisville,  etc.,  R.  Co.  (Ky.), 
688. 
Const  itutionality  of  Georgia 
statute. 

Trammel   v.   Dinsmore  (C.   C. 
A.),  468. 
Duty  of  carriers  to  furnish  infor- 
mation as  to  business. 
State  eJtr  rel,  v.  United  States 
Exp.  Co.  (Minn.),  41. 
Express    company    partnership 
not  subject  to  statute  requir- 
ing   corporations    and    com- 
panies to  furnish  information 
as  to  business. 

State  ex  ret,  v.  United  States 
Exp.  Co.  (Minn.),  41. 

Revenue  stamp,  federal  jurisdic- 
tion where  carrier  prohibited 
from  adding  cost  of  to  maxi- 
mum rates  fixed  by  state  rail- 
road commission. 
Trammell  v,  Dinsmore  (C.  C. 
A.),  468. 

Visitorial  power  of  state  as  to 
interstate  business. 
State  ex  ret.  z/.  United  States 
Exp.  Co.  (Minn.),  41. 

RAILROADS. 

See   Water  and  Watercourses, 

Adoption  of  foreign  railroad 
corporation  does  not  destroy 
right  of  removal  of  cause  on 
ground  of  diverse  citizenship. 
Calvert  v.  Southern  Ry.  Co. 
(S.  Car.),  173. 

Construction. 

Extraordinary  flood  need  not 

be  provided  against  for  the 

protection  of  landowners. 

Kansas  City,  etc.,  R.  Co.  v, 

Williams  (Ind.  Ten),  361. 

Corporate  Existence. 

Not  created  by  issuance  of  the 
secretary  of  state's  certifi- 
cate of  incorporation  to  pur- 
chaser at  judicial  sale. 
Watson  V.  Albany  &  N.  Ry. 
Co.  (Ga.),  176. 
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RAILROADS  IN  STREETS. 

Abutter's  right  to  compensation 
for  private  nuisance. 
Chicago,  etc.,  Ry.  Co.  v,  First 
M.    E.   Church  of    Leaven- 
worth (C.  C.  A.),  538. 
Acceptance     of    dedication     of 
street. 

St.  Louis  &  S.   F.   R.   Co.  v, 
Gordon,  Mayor,  (Mo.),  561. 
Dedication  of  street  shown  by 
plat  of  railroad  land. 
St.  Louis  &  S.  F.  R.  Co.  v, 
Gordon,   Mayor,  (Mo.),  561. 
Exclusive  right  to  operate  sub- 
ordinate   to    prior    right    of 
another      railroad     to     allow 
switch  connections  for  deliv- 
ering and  receiving  freight. 
Chicago,  etc.,  Ry.  Co.  v,  Louis- 
ville, etc.,  R.  Co.   (Ky.),  688. 
Right      to     erect    station     and 
water    tank    or  hydrant    not 
included  in   right   to   operate 
and  maintain  railroad. 
Chicago,  etc.,  Ry.  Co.  v.  First 
M.   E.   Church   of    Leaven- 
worth (C.  C.  A.),  538. 
Stations  and  hydrant  in  proxim- 
ity to  church  as  nuisances. 
Chicago,  etc.,  Ry.  Co.  v.  First 
M.   E.   Church   of    Leaven- 
worth (C.  C.  A.),  538. 

RATES. 

Federal  jurisdiction  where  rates 
fixed  by  state. 

Trammell  v,  Dinsmore  (C.  C. 
A.),  469. 
Interstate  com.merce  act,  when 
controlling. 

Atlanta,  K.  &  N.  Ry.  Co.  v. 
Home  (Tenn.),  509. 
Power  of  state  to  fix  rates  for 
express  companies  as  to  inter- 
state business. 

Trammell  v,  Dinsmore  (C.  C. 
A.),  469. 

Province  of  court. 
Trammell  v,  Dinsmore  (C.   C. 
A.),  469. 

RECEIVERS. 

Preferential  Claims. 

Restoration    where    current 
earnings  diverted  from  pay- 


REOEIVBRS— Ow»/»«i#^(/. 

ment  of  current  debts  prior 
to  receivership. 
Terre  Haute  &   I.  R.  Co.  v. 
Cox  (C.  C>  A.),  327. 
Province  of  court  in  foreclosure 
suit  where  damages  claimed  in 
intervention  against  receiver- 
Central    Trust    Co.    of    New 
York  V.  Denver,  etc.,  R.  Co. 
(C.  C.  A.),  513. 
Purchaser     at    foreclosure     re- 
quired to  assume  liability  for 
claims  against  receiver. 
Central    Trust    Co.    of    New- 
York  V,  Denver,  etc.,  R.  Co. 
(C.  C.  A.),  513. 
Right   to  sue  receiver    without 
leave  of  appointing  court. 
Burke  v,  Ellis  (Tenn.),  695. 

RECKLESSNESS. 

See   Contributory  Negligence. 
Negligence, 

RELEASE. 

See  Master  and  Servant, 

Right  of  employer  to  rely  on 
statement  of  company's  repre- 
sentative. 

Great    Northern    Ry.    Co.    ». 
Kasischkee  (C.  C.  A.),  407. 

RELIEF  DEPARTMENT. 

Right  to  benefits  lost  by  accept- 
ance of  damages. 
Clinton  v.  Chicago,  B.  &  Q.  R. 
Co.  (Neb.),  778. 

REMOVAL  OF  CAUSE. 

Adoption  of  foreign  railroad 
corporation  does  not  destroy 
right  of  removal  on  ground  of 
diverse  citizenship. 
Calvert  v.  Southern  Ry.  Co. 
(S.  Car.),  173. 

REVENUE  TAX. 

See  Carriers  of  Freight, 

REVERSAL. 

Harmless  error. 
Galesburg  &  G.  E.  R.  Co.  9. 

Milroy  (111.),  277. 
Jackson  v,  Kansas  City,  etc, 
R.  Co.  (Mo.),  99. 
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BBVBBSION. 
See  Grants, 

Public  Lands, 

REVIEW. 

See  Appeals, 

BIGHT  OF  WAY. 

Adverse  possession  of  owner  of 
servient  estate. 

Wilmot  V,  Yazoo  &  M.  Val.  R. 
Co.  (Miss.),  263. 
Cultivation  of  by  owner  of  ser- 
vient estate. 

Wilmot  V,  Yazoo  &  M.  Val.  R. 
Co.  (Miss.),  263. 
Division  fences,  duty  to  construct 
under  Kentucky  statute. 
Owensboro   &  N.  Ry.  Co.   v. 
Courts  (Ky.),  125. 
Ejectment  of  company  for  fail- 
ure   to    condemn    and    make 
com  pen  sation. 

Southern    Ry.    Co.    v.    Hood 
(Ala.),  166. 
Liability  for  injury  caused  by 
spreading:  of  Bermuda    grass 
from  rig-ht  of  way. 
Gulf,  etc.,   Ry.  Co.    v,  Oakes 
(Tex.),  395. 
Obligation   to  construct    fences 
under  deed  conveying  right  of 
way,  in  absence  of  stipulation. 
Owensboro  &  N.   Ry.  Co.   v. 
Courts  (Ky.),  125. 

RULES. 

See  Contributory  Negligence, 

Effect  of  customary  violation  by 
employees. 

Chattanooga,   S.     R.    Co.    v, 
Myers  (Ga.),  776. 

SIGNALa 

See  Accident  on  Track, 
Crossings, 

SPEED. 

See  Crossings, 
Ordinances, 

Questions  of  Law  and  Fact, 
Yards, 


STATES. 

See  Parties, 

Conditional  consent  to  l>e  sued. 

Smith  V,  Reeves  (U.  S.),  591. 
Exemption  from  suit  by  federal 

corporation. 

Smith  V,  Reeves  (U.  S.),  591. 

STATIONS. 

Duty  to  fence  station  grounds. 
Hathaway  v,  Detroit,  etc.,  Ry. 
Co.  (Mich.),  714. 

Lights. 

Failure    to    light    station    as 
affected  by  intention  to  re- 
main unreasonable  time. 
Chicago,    etc.,    Ry.    Co.    v. 
Wood  (C.  C.  A.),  493. 
Local  carrier  guilty  of  trespass 

in  going  upon  station  ground 

to  solicit  patronage  after  being 

notified  of  exclusive  privilege 

of  rival  carrier. 

Boston  &  A.  R.  Co.  v.  Brown 
(Mass.),  304. 
Station  grounds,  definition. 

Hathaway    v.     Detroit,     etc., 
Ry.  Co.  (Mich.),  714. 

STATUTES. 

See  Constitutional  Law, 

State's  consent  to  be  sued  not 
contained  in  §  3669  of  the 
Political  Code  of  California. 
Smith  V,  Reeves  (U.  S.),  591. 

STOOK,  INJURY  TO. 

Absolute  liability  under  statute 
requiring    cattle    guards, 
although  animals  are  unlaw- 
fully on  crossing. 
Quinby  v,  Boston  &  M.  R.  R. 
(Vt.),  242. 
Duty  of   engineer    seeing    ani- 
mals near  track. 
Yazoo  &  M.  V.  R.  Co.  v,  Wright 
(Miss.),  239. 
Duty    to    fence    against    hogs 
unlawfully  at  large. 
Kingsbury  v,  Missouri,    etc., 
Ry.  Co.  (Mo.),  719. 
Rebuttal  of  presumption  of  neg'- 
ligence  arising  from  accident. 
Central  of  Georgia  R.  Co.  v, 
Woolsey  (Ga.),  573. 
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8TRBBTS. 

See  Railroads  in  Streets, 

TAXATION. 

Exemptions. 

Constitutionality  of  statute. 

St.  LfOuis  County  v,  Duluth 

&  I.  R.  R.  Co.  (Minn.),  273. 

Effect    of    reserved  power  to 

amend  or  repeal. 

St.  l/ouis  County  v,  Duluth 

&  1.  R.  R.  Co.  (Minn.),  273. 

TBRMINAL  OOMPANIBS. 
See  Connecting  Carriers, 

TRACKS. 

Lriability  to  other  company  for 
negligence,   where  track  used 
in  common. 
Central  Trust  Co.  of  New  York 

V,  Denver,  etc.,  R.  Co.  (C.  C. 

A.),  513. 


See  Children, 
Licensees, 

Care  due  from  company  to  tres- 
passer on  track. 
Southern    Ry.    Co.    v.    Bush 
^  (Ala.),  46. 

Child  16  months  of  age  may  be 
trespasser  on  track,  but  can- 
not be  guilty  of  contributory 
negligence. 

Mason    v.  Southern    Ry.    Co. 
(S.  Car.),  84. 

Duty  of  railroad  to  trespasser 
on  track. 

Jackson  v,  Kansas  City,  etc., 
R.  Co.  (Mo. ) ,  99. 

Employee  riding  free  by  permis- 
sion of  conductor,  in  violation 
of  rule,  is  not. 

Chattanooga   Rapid-T  r  a  n  s  i  t 
Co.  V,  Venable  (Tenn.),  768. 

Gross  negligence  towards  tres- 
passer gives  right  of  recovery 
notwithstanding  contributory 
negligence. 

Bolin  V,  Chicago,  etc.,  Ry.  Co. 
(Wis.),  735. 

Liability  for  injury  to  trespasser 
induced  to  pass  through  ob- 
structing train  by  statements 
of  brakeman. 


TBJSBVAB&EiB&— Continued. 

Davis  V,  Concord  &  M.  R.  R. 
(N.  H. ) ,  68. 

Ejection. 

Authority  of  conductor. 
Highland  Ave.  &  B.  R.  Co» 
V,  RobinsonKAla.),  357. 
May  eject  from  moving  train. 
Bolin  V,  Chicago,  etc.,  Ry.  Co. 
(Wis.),  735. 
Ordering  from  moving  train  doea 
not  tend   to    show    intent  to 
willfully  injure. 
Bolin  V,  Chicago,  etc.,  Ry.  Co. 
(Wis.),  735. 
Presumption  as  to  leaving  track 
to  escape  train. 

Southern  Ry.  Co.  v.  Bush 
(Ala.),  46. 
Sufficiency  of  evidence  to  war- 
rant inference  of  intent  to 
willfully  injure  trespasser  on 
train. 

Bolin  V,  Chicago,  etc.,  Ry.  Co. 
(Wis.),  735. 
Wantonness  .on  part  of  trainmen 
may  l>e  shown  by  circumstan- 
tial evidence. 

Southern    Ry.    Co.    v.    Bush 
(Ala.),  46. 

TRIAL. 

See  Witnesses, 

Arguments  of  counsel. 
Hathaway  v.  Detroit,  etc.,  Ry. 
Co.  (Mich.),  714. 
Remarks  of  counsel. 
Mackrall  v,  Omaha  &  St.  L. 
R.  Co.  (Iowa),  59. 
Rulings  of  trial  court  not  such 
as  imputed  to  it  in  defendant's 
exceptions. 

Crawford  v.  Southern  Ry.  Co. 
(S.  Car.),  17. 

TURNTABLES. 

See  Children, 

ULTRA  VIRES. 

See  Leases, 

Ratification  of  ultra  vires  lease 
for  remainder  of  term  by  sub- 
sequent legislation. 
Terre  Haute  &  I.  R.  Co.  v.  Cox 
(C.  C.  A.),  327. 
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^WANTONNESS  AND  BBOK- 
LBSSNESS. 

What  constitutes  to  trespasser 
on  track. 

Southern    Ry.    Co.     v.    Bush 
(Ala.),  46. 

\l7ANTONNESS   AND  WILL- 
FULNESS. 

See  Carriers  of  Passengers, 

Negligence, 

^WATER    AND    WATER- 
OOURSES. 

Duty  as  to  location  of  culverts  to 
prevent  flooding^  land  of  lower 
proprietor. 

Kansas  City,  etc.,  R.  Co.   v, 
Wmiams  (Ind.  Ter.),  361. 

Extraordinary  floods  need  not  be 
provided  ag-ainst  in  construct- 
ing road,  for  the  protection  of 
landowners. 

Kansas  City,  etc.,  R.  Co.   v, 
Williams  (Ind.  Ter.),  361. 

Liability  for  damage  caused  by 
plaintiff's  refusal  to  allow  ditch 
to  be  dug  on  lower  land. 
Kansas  City,  etc.,  R.  Co.   v, 
Williams  (Ind.  Ter.),  361. 

Liability  of  railroad  for  flooding^ 
land  of  lower  proprietor. 
Louisville  &  N.  R.  Co.  v.  Brin- 
ton  (Ky.),  153. 

Liability  of  railroad  for  flooding 
land   of  upper   proprietor  by 
obstructing  surface  water. 
Smith  V.  Louisville  &  N.  R. 
Co.  (Ky.),  157. 

Under  contract  releasing  from 
damages  caused  by  proper  con- 
struction of  road,  plaintiff  must 
show  that  damage  from  surface 


W^ATER     AND    W^ATBR- 
OOURSES— G7«/t««^//. 

water  was  caused  by  defective 
construction. 

Kansas  City,  etc.,   R.   Co.   v, 
Williams  (Ind.  Ten),  361. 

WILLFULNESS. 

Ordering  trespasser  from  mov- 
ing train  does  not  tend  to 
show  intent  to  willfully  in- 
jure. 

Bolin  V,  Chicago,  etc.,  Ry.  Co. 
(Wis.),  735. 

Sufficiency  of  evidence  to  war- 
rant   inference    of   intent    to 
willfully  injure. 
Bolin  V,  Chicago,  etc.,  Ry.  Co. 
(Wis.),  735. 

WITNESSES. 

Children. 

Burke  v.  Ellis  (Tenn.),  695. 
Credibility,  question  for  jury. 
Haltom  V,  Southern  Ry.   Co. 

(N.  Car.),  776. 
Haun  V,   Rio  Grande  W.  Ry. 
Co.  (Utah),  370. 
Evidence  of  previous  statements. 
Nashville,    etc.,    Ry.    Co.    v, 
Lawson  (Tenn.),  252. 

WRONGFUL  DEATH. 

Punitive    damages    recoverable 
under  Alabama  statute. 
McGhee  v,  McCarley  (C.  C.  A.), 
216. 


Ordinances  limiting   speed   ap- 
plies to  railroad  yards. 
Jackson  v,  Kansas,  etc.,  R.  Co. 
(Mo.),  99. 
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